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DISCUSSION: The application for adjustment from temporary to permanent resident status was 
denied by the Director, Oklahoma City and the matter is before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be dismissed. 

The director denied the application to adjust from temporary to permanent resident status, finding 
the applicant failed to establish he satisfied the English/civics requirements under section 245A of 
the Immigration and Nationality Act (Act), as amended, 8 U.S.C. § l255a. The director denied 
the application, in part, finding the applicant failed to establish his eligibility due to his criminal 
record. 

On appeal, counsel for the applicant asserts that the applicant's felony charge and one 
misdemeanor charge are being reviewed by the District Attorney because the applicant's 
constitutional rights were violated. She further asserts that the applicant should be exempt from 
the English/civics requirements as he is over 50 years of age and has resided in the United States 
for more than 20 years. 

Any alien who has been lawfully admitted for temporary resident status may apply for 
adjustment of status if the alien (A) can demonstrate that he or she meets the requirements of 
section 312 of the Immigration and Nationality Act (Act) (relating to minimal understanding of 
ordinary English and a knowledge and understanding of the history and government of the 
United States); or, (B) can demonstrate he or she is satisfactorily pursuing a course of study 
recognized by the Attorney General to achieve such an understanding of English and such a 
knowledge and understanding of the history and government of the United States. See 8 C.F.R. 
§ 245a.3(b)(4). 

An applicant may demonstrate that the section 312 requirements have been met by speaking and 
understanding English during the course of the permanent residence interview, or by passing a 
standardized section 312 test given in the English language by the Legalization Assistance Board 
with the Educational Testing Service or the California State Department of Education with the 
Comprehensive Adult Student Assessment System. See 8 C.F.R. § 245a.3(b)(4)(iii). 

Under section 245A(b )(I)(D)(ii) of the Act, the Attorney General may waive all or part of the 
above requirements for aliens who are at least 65 years of age or developmentally disabled. 

The pertinent regulation regarding aliens to be granted an exception to the basic citizenship skills 
requirement and those circumstances under which the Attorney General could consider a waiver 
of such requirement is contained at 8 C.F.R. § 245a.3(b)(4)(ii), which states the following: 

The requirements of paragraph (b)( 4)(i) of this section must be met by each applicant. 
However, these requirements shall be waived without formal application for persons who, 
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as of the date of application or the date of eligibility for permanent residence under this 
part, whichever date is later, are: 1 

(A) Under 16 years of age; or 
(B) 65 years of age or older; or 
(C) Over 50 years of age who have resided in the United States at least 20 years and 

submit evidence establishing the 20-year requirement .... 

The record shows that the applicant was born on January 6, 1953, and that his Form 1-698 
application was filed on May 4, 1996. Therefore, the applicant does not fall within the criteria 
described at 8 C.F.R. §§ 245a.3(b)(4)(ii)(A), (B), or (C) based on his age at the time he filed his 
application. 

The applicant, who is neither 65 years old nor developmentally disabled, does not qualify for the 
exception in section 245A(b)(l)(D)(ii) of the Act. Nor does he satisfy the "basic citizenship 
skills" requirement of section 245A(b)(I)(D)(i) of the Act because he does not meet the 
requirements of section 312(a) of the Act. An applicant can demonstrate that he meets the 
requirements of section 312(a) by " [slpeaking and understanding English during the course of 
the interview for permanent resident status" and answering questions based on the subject matter 
of approved citizenship training materials, or "[b]y passing a standardized section 312 test ... by 
the Legalization Assistance Board with the Educational Testing Service (ETS) or the California 
State Department of Education with the Comprehensive Adult Student Assessment System 
(CASAS)." 8 C.F.R. §§ 245a.3(b)(4)(iii)(A)(l) and (2). 

Pursuant to 8 C.F.R. §§ 245a.3(b)(4)(iii)(B), the applicant was interviewed twice in connection 
with his application, on September 9, 1997 and July 28,2010. On both occasions, the applicant 
failed to demonstrate a minimal understanding of English and minimal knowledge of United 
States history and government. 

Furthermore, the record of proceedings indicates that the applicant has been arrested on three 
separate occasions, on August 1, 1995, for felony assault. He pled guilty to the misdemeanor 
charges of public intoxication and pointing a deadly weapon on October 23,1995. On June 2, 
2007, he was charged with driving while under the influence of alcohol, and obstructing an 
officer. He was convicted of both charges on September 5, 2007. 

The director put the applicant on notice of his intent to deny his application due, in part, to his 
criminal history. The applicant failed to submit final court dispositions for these arrests. Section 
245A(b)(2) of the Act states that temporary resident status can be terminated ifit appears that the 
alien was in fact, not eligible for such status. In accordance with section 245A(a)(2) of the Act, 
an applicant must establish that he/she entered the United States before January I, 1982 and that 
he/she has resided continuously in an unlawful status for the duration of the relevant period. 

I He would have been 43-years of age as of the date of filing the Form 1-698. 
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The applicant has not demonstrated that he is eligible for temporary or permanent resident status 
because he has failed to establish that he does not have a disqualifying criminal history. 

Beyond the director's decision, the Form 1-698 was filed more than 43 months after the date his 
application for temporary resident status was approved on August 31, 1987. For this additional 
reason, the application may not be approved. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


