
idefttifying data deleted to 
prevent clearly unw~ted 
illYasion of personal pnvacy 

FILE: 

IN RE: Applicant: 

Office: FRESNO 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Office of Administrative Appeals MS 2090 
Washington, DC 20529-2090 

u. S. Ci tizenshi p 
and Immigration 
Services 

L{ 
Date: SEP 0 72D1D 

APPLICA nON: Application for Temporary Resident Status under Section 245A of the Immigration 
and Nationality Act, as amended, 8 U.S.C. § 1255a 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. If your appeal was dismissed or 
rejected, all documents have been returned to the National Benefits Center. You no longer have a case 
pending before this office, and you are not entitled to file a motion to reopen or reconsider your case. If 
your appeal was sustained or remanded for further action, you will be contacted. 

lvv" Perry Rhew 
Chief, Administrative Appeals Office 

www.uscis.gov 



Page 2 

DISCUSSION: The application for temporary resident status pursuant to the terms of the 
settlement agreements reached in Catholic Social Services, Inc., et ai. v. Ridge, et ai., CIV. NO. 
S-86-1343-LKK (E.D. Cal) on January 23, 2004, and Felicity Mary Newman, et ai. v. United 
States Immigration and Citizenship Services, et ai., CIV. NO. 87-4757-WDK (C.D. Cal) on 
February 17,2004 (CSS/Newman Settlement Agreements), was denied by the director in Fresno, 
California. It is now on appeal before the Administrative Appeals Office (AAO). The appeal is 
dismissed. 

The director denied the application on the ground that the applicant failed to establish his 
eligibility for temporary resident status in accordance with sections 245A and 212(a)(6)(C)(i) of 
the Immigration and Nationality Act (the Act). 

Applicants for temporary resident status under section 245A of the Immigration and Nationality 
Act (the Act) must establish their entry into the United States before January 1, 1982, and 
continuous residence in the United States in an unlawful status from before January 1, 1982 
through the date the application is filed. See section 245A(a)(2) of the Act, 8 U.S.c. 
§ 1255a(a)(2). Applicants must also establish their continuous physical presence in the United 
States since November 6, 1986. See section 245A(a)(3) of the Act, 8 U.S.c. § 1255a(a)(3). The 
regulations clarify that the applicant must have been physically present in the United States from 
November 6, 1986 until the date of filing the application. See 8 C.F.R. § 245a.2(b)(1). In 
addition, applicants must establish that they are admissible to the United States. See section 
245A(a)(4) of the Act, 8 U.S.c. § 1255a(a)(4). 

For purposes of establishing residence and physical presence under the CSS/Newman Settlement 
Agreements, the term "until the date of filing" in the regulation at 8 C.F.R. § 245a.2(b )(1) means 
until the date the applicant attempted to file a completed Form 1-687 application and fee or was 
caused not to timely file during the original legalization application period from May 5, 1987 to 
May 4, 1988. See CSS Settlement Agreement, paragraph 11 at page 6; Newman Settlement 
Agreement, paragraph 11 at page 10. 

"Continuous unlawful residence" is defined at 8 C.F.R. § 245a.2(h)(I)(i), as follows: "[A]n 
applicant for temporary resident status shall be regarded as having resided continuously in the 
United States if, at the time of filing the application, no single absence from the United States 
has exceeded forty-five (45) days, and the aggregate of all absences has not exceeded one 
hundred and eighty (180) days between January 1, 1982 through the date the application for 
temporary resident status is filed, unless the alien can establish that due to emergent reasons, his 
or her return to the United States could not be accomplished within the time period allowed." 

An applicant for temporary resident status has the burden to establish by a preponderance of the 
evidence that he or she has resided in the United States for the requisite periods, is admissible to 
the United States under the provisions of section 245A of the Act, and is otherwise eligible for 
adjustment of status. The inference to be drawn from the documentation provided shall depend 
on the extent of the documentation, its credibility and amenability to verification. See 8 C.F.R. 
§ 245a.2( d)(5). 
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The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[t]ruth is to be determined 
not by the quantity of evidence alone but by its quality." !d. Thus, in adjudicating the application 
pursuant to the preponderance of the evidence standard, the director must examine each piece of 
evidence for relevance, probative value, and credibility, both individually and within the context 
of the totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the applicant submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant has satisfied the standard of proof. See us. v. Cardozo-Fonseca, 
480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 percent probability of 
something occurring). If the director can articulate a material doubt, it is appropriate for the 
director to either request additional evidence or, if that doubt leads the director to believe that the 
claim is probably not true, deny the application. 

The applicant, a native of India who claims to have lived in the United States since October 
1981, filed his application for temporary resident status under section 245A of the Act (Form 
1-687), together with a Form 1-687 Supplement, CSS/Newrnan (LULAC) Class Membership 
Worksheet, on May 6, 2005. 

On October 28, 2008, the director issued a Notice of Decision denying the application, finding 
that the applicant was ineligible for temporary resident status because he had been deemed 
inadmissible to the United States under section 212(a)(6)(C)(i) ofthe Act, which provides: 

In General - Any alien who, by fraud or willfully misrepresenting a material fact 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

The director noted that the applicant had testified under oath on March 17, 2004, at an interview 
in connection with a separate application for permanent resident status under section 245A of the 
Act, that he entered the United States in October 1981 by use of a fraudulent passport. On the 
application (Form 1-485) filed by the applicant on July 8, 2003, which he signed under penalty of 
perjury, the applicant indicated that he had never procured or attempted to procure a visa, other 
documentation, entry into the United States, or other immigration benefit by means of fraud or 
willful misrepresentation of a material fact. (The applicant made the same claim on another 
Form 1-485 he had filed in 2002.) Based on the applicant's testimony that he had used a 
fraudulent passport to enter the United States and his submission of an application (actually two) 
with false information, the director determined that the applicant was inadmissible to the United 
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States under section 212(a)(6)(C)(i) of the Act, and therefore ineligible for temporary resident 
status under section 245A of the Act. I 

The applicant filed a timely appeal (Form 1-694). In his brief counsel asserts that the director 
violated the regulation at 8 C.F.R. § 245a.20(a)(2) because he did not notify the applicant of his 
intent to deny the application, explain the grounds therefor, and afford him the opportunity to 
respond. Counsel notes that under section 245A(d)(2(B)(i) of the Act (applicable to the Form 
1-687 application at issue in this appeal), the inadmissibility provision at section 212(a)(6)(C)(i) 
may be waived "for humanitarian purposes, to assure family unity, or when it is otherwise in the 
public interest." This standard, counsel points out, is not as strict as the "extreme hardship" 
standard applicable to the waiver application associated with the Form 1-485 application that was 

I With regard to the two applications for permanent resident status under section 245A of the Act, the fIrst (MSC 02 

22863096) was fIled on May 16,2002 under section 1104 of the Legal Immigration and Family Equity (LIFE) Act 

of 2000. The second was fIled on July 8, 2003, together with a Form 1-130, Petition for Alien Relative, from the 

applicant's U.S. citizen son, seeking permanent resident status for the applicant through this family relationship. 

On May 12, 2004 - with interviews on his Form 1-485 applications scheduled on consecutive days in the coming 

week (May 17 in regard to his LIFE Act application, and May 18 in regard to his "immediate relative" application) -

the applicant sent a letter through counsel to the San Francisco District OffIce notifying it of his wish to withdraw 

his LIFE Act application and cancel his interview on May 17. In accordance with the plaintiffs request, the District 

Director in San Francisco issued a decision on July 14,2004, withdrawing the application fIled under the LIFE Act. 

Meanwhile, on May 18, 2004, the applicant was interviewed in connection with his other Form 1-485 application, 

and the petition for alien relative (Form 1-130) fIled by the applicant's spn was approved. 

Shortly thereafter, on June 16,2004, the applicant fIled an Application for Waiver of Ground of Excludability (Form 

1-601), asserting that his misrepresentations associated with his initial entry into the United States should be excused 

because it would be an extreme hardship for his wife and two sons, all legally present in the United States, ifhe had 

to return to India. On July 14,2004 (the same day the applicant's LIFE Act application was withdrawn), the waiver 

application (Form 1-601) and the associated application for permanent resident status (Form 1-485) were denied by 

the San Francisco District OffIce. 

In denying the waiver application, the director cited the controlling law - section 212(a)( 6)(C)(i) of the Act - as well 

as section 212(i), which allows for that provision to be waived if refusing an alien admission to the United States 

"would result in extreme hardship to the citizen or lawfully resident spouse or parent of such an alien." The director 

analyzed the evidence of record and concluded that no such "extreme hardship" would result in this case. Since the 

applicant had failed to establish that the inadmissibility provision should be waived, the director determined that the 

applicant was statutorily ineligible for permanent resident status under section 245 of the Act. 

On August 9, 2004, counsel fIled an appeal (Form 1-290B) against the denial of the waiver application. That appeal 

has not yet been adjudicated. 
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denied in 2004. 2 In counsel's view, the applicant's life and family situation merits granting him 
a waiver of the grounds of excludability under section 245A( d)(2)(B)(i) of the Act. 

The AAO conducts appellate review on a de novo basis. See Soltane v. Department of Justice, 
381 F.3d 143, 145 (3d Cir. 2004). 

Before dealing with the waiver issue argued in the appeal, the AAO will address a core issue that 
has not yet been discussed in this proceeding. As mentioned at the outset, a basic requirement 
for aliens seeking temporary resident status under section 245A of the Act is that they establish 
their entry into the United States before January 1, 1982, and their continuous unlawful residence 
in the United States from before January 1, 1982 through the date they attempted to file a Form 
1-687 during the original one-year application period for legalization that ended on May 4, 1988. 

The regulations provide an illustrative list of documents that an applicant may submit as 
evidence of continuous residence in the United States during the requisite period under section 
245A of the Act. Such documentation could include such items as employment records, utility 
bills, school and medical records, attestations by churches, union, or other organizations, 
financial records, government-issued identity cards, rental contracts, tax or insurance records, 
personal correspondence, and "any other relevant document." See 8 C.F.R. § 245a.2(d)(3). 

Since there was little or no such documentation in the record, on July 8, 2010, the AAO sent the 
applicant a request for additional evidence of his continuous residence in the United States from 
before January 1, 1982 to the date of attempted filing during the original one-year application 
period for legalization that ended on May 4, 1988. The AAO referred to the illustrative list of 
documents in the regulation, and granted the applicant 30 days to respond. 

Counsel responded with a letter dated August 2, 2010, and eleven items of evidence - including 
a letter from the president of d ten affidavits from 
individuals who claim to have known the applicant in California during the 1980s. 

Fremont" 
organization since 1985. At that time, according to 
assisted with the community ki 
later time the applicant moved to 
••• does not specify when. 

Francisco Bay Area -
been affiliated with the 

U,-"JU""UH' attended regularly, 
At some 

though the leterr from • 

The regulation at 8 C.F.R. § 245a.2(d)(3)(v) provides that attestations by churches, unions, and 
other organizations as to the applicant's residence must (A) identify the applicant by name; (B) 
be signed by an official whose title is shown; (C) show inclusive dates of membership; (D) state 
the address where the applicant resided during the membership period; (E) include the seal of the 

2 The lower standard for waivers of inadmissibility apply to all amnesty applicants under section 245A of the Act, 

enacted as part of the Immigration Reform and Control Act of 1986 and section 1104 of the LIFE Act of 2000. 
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organization impressed on the letter or the letterhead of the organization if it has letterhead 
stationery; (F) establish how the organization's official knows the applicant; and (0) establish 
the origin of the information about the applicant. 

The letter from the president of does not meet all the above criteria. For 
exam~ot clearly state where the applicant lived during the membership year period. 
Whil~ identifies an address for the applicant in 1985, he does not indicate how long 
the applicant continued to live there and when his subsequent move to Pleasanton took place. 
Furthermore, the letter does not establish how_ knows the applicant, such as the date 
and circumstances of their meeting and the ex~r interaction over the years. Nor does 
the letter establish the origin of the president's information about the applicant's membership 
activities since 1985, such as whether it is based on knowledge since then or was 
gleaned from the organization's records. Lastly, does not claim to have any 
information about the applicant before 1985. 

For all of the reasons discussed above, the letter from the has little probative 
value. It is not persuasive evidence of the applicant's contmuous residence in the 
United States during the years 1981-1988, as required for him to be eligible for temporary 
resident status under section 245A of the Act. 

As for ten affidavits submitted with counsel's letter of August 2, 2010 - seven dated in July 2010 
and the other three between 2001 and 2007 - they are all from individuals (eight California 
residents and two Arizonans) who claim to have known the applicant in San Jose during the 
1980s. Only half of the affiants claim to have known the applicant since 1981. The others claim 
to have met him in 1983, 1985, or 1986, and therefore cannot attest from personal knowledge 
that the applicant's residence in the United States began before January 1, 1982. All of the 
affidavits have identical fill-in-the-blank formats with brief entries from the affiants. Few details 
are provided about the applicant's life in the United States during the 1980s, or the nature and 
extent of the affiants' interaction with the applicant during those years. Nor are the affidavits 
accompanied by any documentary evidence - such as photographs, letters, and the like - of the 
applicant's personal relationship with any of the affiants in the United States during the 1980s. 

In view of these substantive shortcomings, the AAO finds that the affidavits have little probative 
value. They are not persuasive evidence of the applicant's continuous unlawful residence in the 
United States during the years 1981-1988. 

The only other evidence in the record of the applicant's residence in the United States during the 
1980s are a declaration prepared by the applicant's wife in 2007 and an affidavit from a friend in 

Columbia, dated August 3, 1991. According to the applicant's wife, 
she and the applicant were married in India in 1975, two sons were born in India 

in 1976 and 1978, the applicant entered the United States in 1981, and she followed in 1992. No 
documentation was submitted, such as personal correspondence d~980s, as evidence of 
her husband's residence in the United States at that time. Nor di~ provide any details 



Page 7 

about the applicant's life in the United States during their alleged II-year separation. As for the 
affidavit from the friend in Canada, he simply stated that the applicant came from the United 
States to visit him in July and August 1987, and then returned to the United States. He did not 
indicate whether the applicant resided in the United States at that time, much less provide an 
address. 

In view of these substantive shortcomings, the AAO finds that the wife's declaration and the 
friend's affidavit have little probative value. They are not persuasive evidence of the applicant's 
continuous unlawful residence in the United States during the years 1981-1988. 

In fact, the earliest documentation in the record of the applicant's presence in the United States 
dates from August 1991. 

Based on the foregoing analysis of the evidence, the AAO determines that the applicant has 
failed to establish that he entered the United States before January 1, 1982, and resided 
continuously in the United States in an unlawful status from before January 1, 1982 through the 
date he attempted to file a Form 1-687 during the original one-year application period for 
legalization that ended on May 4, 1988. Accordingly, the applicant is ineligible for temporary 
resident status under section 245A of the Act. 

Since the applicant has failed to demonstrate eligibility for temporary resident status based on 
continuous residence in the United States during the requisite period, the AAO need not further 
address the waiver of inadmissibility issue. 

The appeal will be dismissed, and the application denied. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


