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DISCUSSION: The applicant's status as a temporary resident was terminated by the Director, Los 
Angeles, California. The decision is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

The applicant was granted temporary resident status on September 21, 2005 under section 245A of 
the Immigration and Nationality Act (Act), as amended, 8 U.S.c. § 1255a. However, the 
regulation at 8 C.F.R. § 24Sa.2(b)(1) states in pertinent part, "the temporary resident status may 
be terminated [if] it is determined that the alien was ineligible for temporary residence under 
section 245A of this Act." 

On June 2, 2009, the director issued a Notice of Intent to Terminate (NOIT) the applicant's 
temporary resident status. The NOIT indicated that the information regarding residence 
provided by the applicant was incomplete and inconsistent. The director provided the applicant 
with an opportunity to address insufficiencies in the evidence. The applicant failed to overcome the 
reasons stated in the NOlO and, therefore, the director terminated the applicant's temporary 
residence on August 10, 2009. The applicant filed a timely appeal. 

On appeal, the applicant indicates that the affidavits submitted are sufficient to establish his 
eligibility for the benefit sought. 

Section 24SA(b)(2) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1255a(b)(2) 
states in pertinent part that the Act provides for termination of temporary residence status granted 
to an alien if it appears to the Attorney General [now Secretary, Department of Homeland 
Security 1 that the alien was in fact not eligible for such status, or the alien commits an act that 
makes the alien inadmissible to the United States as an immigrant, or the alien is convicted of 
any felony or three or more misdemeanors committed in the United States. See also 8 C.F.R. § 
245a.4(b )(20)(i)(A). 

The AAO conducts appellate review on a de novo basis. See Solfane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). Following de novo review, the AAO finds that the applicant has failed to 
establish his continuous residence in the United States from January I, 1982 through the end of 
the relevant period. 

An applicant for temporary resident status must establish entry into the United States before January 
I, 1982, and continuous residence in the United States in an unlawful status since such date and 
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.c. § 125Sa(a)(2). 
The applicant must also establish that he or she has been continuously physically present in the 
United States since November 6, 1986. Section 245(a)(3) of the Act, 8 U.S.C. § 1255a(a)(3). 
The regulations clarify that the applicant must have been physically present in the United States 
from November 6, 1986 until the date of filing the application. 8 C.F.R. § 245a.2(b)(I). 

The applicant has the burden of proving by a preponderance of the evidence that he or she has 
resided in the United States for the requisite period, is admissible to the United States under the 
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provisions of section 24SA of the Act, and is otherwise eligible for adjustment of status. The 
inference to be drawn from the documentation provided shall depend on the extent of the 
documentation, its credibility and amenability to verification. 8 C.FR § 24Sa.2(d)(S). To meet 
his or her burden of proof, an applicant must provide evidence of eligibility apart from his or her 
own testimony, and the sufficiency of all evidence produced by the applicant will be judged 
according to its probative value and credibility. 8 C.FR § 24Sa.2(d)(6). 

Although the regulation at 8 C.FR § 24Sa.2(d)(3) provides an illustrative list of 
contemporaneous documents that an applicant may submit in support of his or her claim of 
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the 
submission of any other relevant document is permitted pursuant to 8 C.F .R. 
§ 245a.2(d)(3)(vi)(L). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 
factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[tJruth is to be determined 
not by the quantity of evidence alone but by its quality." Id. at 80. Thus, in adjudicating the 
application pursuant to the preponderance of the evidence standard, the. director must examine 
each piece of evidence for relevance, probative value, and credibility, both individually and 
within the context of the totality of the evidence, to determine whether the fact to be proven is 
probably true. 

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant or petitioner has satisfied the standard of proof. See US v. 
Cardozo-Fonseca, 480 U.S. 421, 431 (1987) (defining "more likely than not" as a greater than 
50 percent probability of something occurring). If the director can articulate a material doubt, it 
is appropriate for the director to either request additional evidence or, if that doubt leads the 
director to believe that the claim is probably not true, deny the application or petition. 

The issue in this proceeding is whether the applicant has established that he (I) entered the 
United States before January 1, 1982 and (2) has continuously resided in the United States in an 
unlawful status for the requisite period of time. In support of his eligibility, the applicant submits 
the following: 

• Two affidavits from 
applicant in 1981 at the 
lived with him 

• Affidavits 
husband's restaurant, 
200 I. The affiant also 

indicates that he met the 
He indicates that the applicant 

,-,<"uv.uwfrom 1981 until February 1984. 

indicates that the applicant was employed by her 
Indian Restaurant from June 1985 until December 
the applicant lived with her from 1982 until 1988 



though she does not indicate where. This contradicts the applicant's testimony that he 
lived California from 1981 until 1984. The letter also 
fails to meet set forth at 8 C.F .R. § 245a.2( d)(3)(i), which 
provides that letters from employers must include the applicant's address at the time of 
employment; exact period of employment; whether the information was taken from 
official company records and where records are located and whether United States 
Citizenship and Immigration Services (USCrS) may have access to the records; ifrecords 
are unavailable, an affidavit form-letter stating that the employment records are 
unavailable may be accepted which shall be signed, attested to by the employer under 
penalty of perjury and shall state the employer's willingness to come forward and give 
testimony if requested. The statement noted does not include much of the required 
information and can be afforded minimal weight as evidence of the applicant's residence 
in the United States for the duration of the requisite period. 

• Affidavit indicates that the applicant lived in Garden Grove, 
California from 1981 until April, 1990. The applicant does not indicate that he ever lived 
in Garden Grove, California. This letter will not be afforded any evidentiary weight. 

It is incumbent upon the applicant to resolve any inconsistencies in the record by independent 
objective evidence, and attempts to explain or reconcile such inconsistencies, absent competent 
objective evidence pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 
r&N Dec. 582 (BrA 1988). The multiple inconsistencies noted above cast doubt on the 
reliability of the applicant's testimony and the veracity of the evidence submitted. On appeal, 
the applicant did not address these inconsistencies nor did he provide any independent objective 
evidence to support his eligibility for the benefit sought. 

In addition to the deficiencies noted above, the AAO finds that the applicant is inadmissible to 
the United States pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. § I 182(a)(6)(C)(i), for seeking to procure admission into the United States by 
fraud or misrepresentation. 

An applicant for temporary resident status under section 245A ofthe Act has the burden of proving 
by a preponderance of the evidence that he or she has resided in the United States for the requisite 
period, is admissible to the United States under the provisions of section 245A of the Act, and is 
otherwise eligible for adjustment of status. The inference to be drawn from the documentation 
provided shall depend on the extent of the documentation, its credibility and amenability to 
verification. 8 C.F.R. § 245a.2(d)(5). 

Section 212(a)(6)(C) ofthe Act provides: 

Misrepresentation. - (i) In general. - Any alien who, by fraud or willfully 
misrepresenting a material fact, seeks to procure (or has sought to procure or has 
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procured) a visa, other docwnentation, or admission into the United States or other 
benefit provided under this Act is inadmissible. 

The record reflects that the applicant filed a Form 1-687 Supplement and indicated that he visited 
an office of the former Immigration and Naturalization Service (INS) between May 5, 1987 and 
May 4, 1988, to apply for legalization but was turned away because the INS or Qualified 
Designated Entity believed that he had traveled outside the United States after November 6, 
1986, without advance parole or he had traveled outside the United States and returned after 
January I, 1982, with a visitor's visa, student visa or any other type of visa or travel document. 
The record also reflects that on his Form 1-687, which he signed under penalty of perjury, the 
applicant indicated that he traveled outside the United States between December 1987 and 
January 1988. However, in an interview with United States Citizenship and Immigration 
Services (USCIS) conducted on May 28, 2009, the applicant stated under oath that he did not 
leave the United States between 1981 and 1988. When questioned about the absence stated on 
his Form 1-687, the applicant indicated that his application was incorrect, that he only departed 
the United States in 1989. Therefore, the applicant willfully misrepresented a material fact when 
he applied for temporary resident status. The AAO finds that the applicant willfully 
misrepresenting a material fact to procure admission into the United States or other benefit 
provided under the Act (e.g., temporary resident status) renders him inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i). 

Section 24SA(d)(2)(B)(i) of the Act, 8 U.S.c. § 1 255a(d)(2)(B)(i), permits the Secretary of 
Homeland Security to waive certain grounds of inadmissibility, including inadmissibility under 
section 212(a)(6)(C)(i) of the Act, "in the case of individual aliens for hwnanitarian purposes, to 
assure family unity, or when it is otherwise in the public interest." The record does not reflect 
that the applicant filed a waiver of inadmissibility, however, the issue is moot as the applicant 
has not established his continuous residence. 

On October 21, 1994, the applicant was charged with violating section 64 7(b )(PC), disorderly 
conduct, solicitation of prostitution. The applicant pleaded nolo contendere to the charge, a 
misdemeanor. (Municipal Court of San Pedro, Los Angeles County, case numbe_ 

Moral turpitude refers generally to conduct that is inherently base, vile or depraved, and contrary 
to the accepted rules of morality and the duties owed between persons or to society in general. 
Matter of L-V-C-, 22 I&N Dec. 594, 603 (BIA 1999). Moral turpitude has been defined as an act 
which is per se morally reprehensible and intrinsically wrong, so it is the nature of the act itself 
and not the statutory prohibition of it which renders a crime one of moral turpitude. Matter of 
Franklin, 20 I&N Dec. 867, 868 (BIA 1994). 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 61 5, 
61 7-1 8 (BIA 1992), that: 
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Moral turpitude is a nebulous concept, which refers generally to conduct that 
shocks the public conscience as being inherently base, vile, or depraved, contrary 
to the rules of morality and the duties owed between man and man, either one's 
fellow man or society in general. ... 

In determining whether a crime involves moral turpitude, we consider whether the 
act is accompanied by a vicious motive or corrupt mind. Where knowing or 
intentional conduct is an element of an offense, we have found moral turpitude to 
be present. However, where the required mens rea may not be determined from 
the statute, moral turpitude does not inhere. 

(Citations omitted.) 

In general, the crime of disorderly conduct is not a CIMT where evil intent is not necessarily 
involved. See Malter of S-, 5 I. & N. Dec. 576 (BIA 1953), Malter of P-, 2 I. & N. Dec. 117 
(BIA 1944), and Matter of Mueller, II I. & N. Dec. 268 BIA 1965). However, disorderly 
conduct is a divisible statute, and that portion of the statute relating to the crime of solicitation of 
prostitution is a CIMT. Matter of Lambert, 11 I. & N. Dec. 340 (BIA 1965). 

The AAO finds that solicitation of prostitution is an inherently base act and that the applicant's 
convictions for disorderly conduct, under that portion of the statute relating to solicitation of 
prostitution, are convictions for crimes involving mortal turpitude (CIMT's). Matter of Lambert. 

Moreover, as noted supra, an applicant who has been convicted of a CIMT is inadmissible, and 
therefore ineligible for temporary resident status. However, an alien with one CIMT is not 
inadmissible if he or she meets the petty offense exception, which requires that the maximum 
penalty possible for the crime of which the alien was convicted did not exceed imprisonment for 
one year, and that the alien was not sentenced to a term of imprisonment in excess of 6 months. 
8 U.S.c. § I I 82(a)(2)(A)(ii). The AAO finds that since the applicant has only one conviction 
which is a CIMT, he does qualify for the petty offense exception. Therefore, the applicant's 
CIMT conviction is not grounds for denial of this application because it does not render him 
inadmissible under section 2l2(a)(2)(A)(i)(I) of the Act, 8 U.S.C. § I I 82(a)(2)(A)(i)(I), and, 
therefore, ineligible for adjustment to temporary resident status. 

Therefore, based upon the foregoing, the applicant is ineligible for temporary residence because 
he failed to establish by a preponderance of the evidence that he entered the United States before 
January I, 1982 and continuously resided in an unlawful status in the United States for the requisite 
period as required under both 8 C.F.R. § 245a.2(d)(5) and Matter of E- M--, supra. Any 
temporary resident status previously granted to the applicant is terminated. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


