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DISCUSSION: The application for adjustment from temporary to permanent resident status was 
denied by the director of the Dallas office. The Administrative Appeals Office (AAO) originally 
dismissed the appeal on February 10, 2009, based upon the applicant's ineligibility due to a 
disqualifying criminal conviction. The AAO sua sponte reopens the proceeding and withdraws 
its decision dated February 10, 2009, and will remand the file for further consideration. l 

The director denied the application on February 14, 2006, on two separate grounds. First, the 
director determined that the applicant had not filed for adjustment from temporary to permanent 
resident status within 43 months from the date of approval of his temporary residence application, 
as required by 8 C.F.R. § 245.a(3)(b)(1). The director cited the date of approval of the applicant's 
temporary resident application as May 4, 1988, which was actually the date on which the applicant 
filed his Form 1-687. It is noted that the actual date of approval was August 4, 1994. The instant 
application to adjust status from temporary to permanent resident, filed on April 24, 1997, was, 
therefore, filed within the required timeframe.2 Based on the foregoing, the AAO withdrew the 
director's determination with respect to timeliness. 

The AAO also finds that the director erroneously referred to the applicant's failure to establish 
his "presence from before January 1, 1982 through May 4, 1988." However, an alien shall be 
regarded as having resided continuously in the United States if, at the time of applying for 
adjustment from temporary to permanent resident status, or as of the date of eligibility for 
permanent residence, whichever is later, no single absence from the United States has exceeded 
thirty days, and the aggregate of all absences has not exceeded ninety days between the date of 
approval of the temporary resident application, Form 1-687, and the date the alien applied or 
became eligible for permanent resident status, whichever is later. 8 C.F.R. § 245a.3(b)(2). 
Pursuant to this regulation, the period in question in terms of absences is from the date of 
approval of temporary residence (August 4, 1994 in this case) until the date of filing for 
adjustment to permanent residence (April 24, 1997) or the date the applicant became eligible for 
permanent residence (March 4, 1996), whichever is later. That last figure reflects the applicant's 
eligibility for permanent residence beginning nineteenth months from the date of approval of 
temporary residence, pursuant to section 245(A)(b )(1)(A) of the Act, 8 U.S.C. 1255a(b )(l)(A). 
Thus, the period during which the applicant must have maintained continuous residence in this 
case is from August 4, 1994 to April 24, 1997. Therefore, the AAO withdraws this portion of the 
director's decision. 

Second, the director determined that the applicant's conviction on March 15, 1993 for involuntary 
manslaughter, a felony, renders him ineligible for permanent residence, pursuant to 8 C.F.R. 
§ 245a.2(c)(1).3 The director acknowledged that on January 8, 2001, the Tarrant County District 
Court, Texas, vacated this conviction. However, relying on Renteria-Gonzalez v. INS, 322 F. 3d 

1 The AAO may sua sponte reopen any proceeding conducted by the AAO under 8 C.F.R. § 245a and reconsider any 
decision rendered in such proceeding. 8 C.F.R. § 103.5(b). 

2 The director found the applicant to have filed his Form 1-698 on May 7, 1997. This portion of the director's 

decision shall be withdrawn. 

3 The director cited 8 C.F.R. § 245a.2(b)(15), a LIFE Act regulation. 
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804 (5th Cir. 2002), the director determined that the vacated judgment remains a conviction under 
the Immigration and Nationality Act (Act). On appeal, counsel contended that the director erred 
in finding that the applicant's vacated felony conviction remained a conviction under the Act, and 
presented legal arguments distinguishing the facts of this case from those in Renteria-Gonzalez v. 
INS. On February 10, 2009, the AAO dismissed applicant's appeal, agreeing with the director in 
finding that the applicant's vacated felony conviction remained a conviction under the Act, 
pursuant to the court's holding in Renteria-Gonzalez, and rendered him ineligible for permanent 
residence. As stated above, the AAO has sua sponte reopened its prior decision.4 

An applicant for adjustment from temporary to permanent resident status must establish: 1) that he 
is admissible to the United States as an immigrant (with certain exceptions) and 2) that he has not 
been convicted of any felony or three or more misdemeanors committed in the United States. 
Section 245A(b)(1)(C) of the Act; 8 U.S.C. § 1255a(b)(1)(C). 

An applicant who has been convicted of a felony or three or more misdemeanors in the United 
States is ineligible for adjustment to permanent resident status. Section 245A(b)(1 )(C) of the Act; 
8 U.S.c. § 1255a(b)(1)(C). The regulations provide relevant definitions at 8 C.F.R. § 245a.1. 

As defined in 8 C.F.R. § 245a.1(0): 

"Misdemeanor" means a crime committed in the United States, either (1) 
punishable by imprisonment for a term of one year or less, regardless of the 
term such alien actually served, if any, or (2) a crime treated as a misdemeanor 
under 8 C.F.R. § 245a.1(p). For purposes of this definition, any crime 
punishable by imprisonment for a maximum term of five days or less shall not 
be considered a misdemeanor. 

As defined in 8 c.F.R. § 245a.1(p): 

"Felony" means a crime committed in the United States punishable by 
imprisonment for a term of more than one year, regardless of the term such alien 
actually served, if any, except when the offense is defined by the state as a 
misdemeanor, and the sentence actually imposed is one year or less, regardless 
of the term such alien actually served. Under this exception, for purposes of 8 
C.F.R. Part 245a, the crime shall be treated as a misdemeanor. 

Pursuant to section 1 01 (a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48)(A): 

The term "conviction" means, with respect to an alien, a formal judgment of guilt 
of the alien entered by a court or, if adjudication of guilt has been withheld, where 
- (i) a judge or jury has found the alien guilty or the alien has entered a plea of 

4 The applicant's FOIA request, number_ was processed on October 21,1992. 
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guilty or nolo contendere or has admitted sufficient facts to warrant a finding of 
guilt, and (ii) the judge has ordered some form of punishment, penalty, or restraint 
on the alien's liberty to be imposed.5 

Additionally, an applicant who has been convicted of a crime involving moral turpitude (CIMT) 
is inadmissible, and therefore ineligible for permanent resident status. Section 212(a)(2)(A)(i)(I) 
of the Act, 8 U.S.C. § 1182(a)(2)(A)(i)(I). 

The record shows that the applicant was arrested for involuntary manslaughter on or about 
October 22, 1988, pursuant to his involvement in an automobile accident that occurred on July 
18, 1988. The record shows that the applicant operated a motor vehicle while intoxicated, 
causing the death of his passenger. On March 15, 1993, the applicant pled guilty to the crime of 
involuntary manslaughter, in violation of section 19.05(a)(2) of the Texas Penal Code (1988), 
which is a third-degree felony. On that date, the 371 st District Court of Tarrant County, Texas 
entered an Unadjudicated Judgment on Plea of Guilty or Nolo Contendere and Suspending 
Imposition of Sentence (Case No. _ The Texas District Court found the evidence 
substantiated the applicant's guilt and deferred further proceedings without entering an 
adjudication of guilt. The Court ordered the applicant placed on probation for a period of ten 
(10) years. 

The applicant's deferred adjudication constituted a "conviction" as that term is defined at section 
101 (a)( 48)(A) of the Act, as the applicant entered a plea of guilty and the judge ordered some 
form of punishment, penalty, or restraint on the applicant's liberty to be imposed. Neither 
counsel nor the applicant disputes that the applicant was convicted of the above-referenced 
felony offense in 1993.6 

On July 26, 1999, the applicant, through his attorney, filed an application for a writ of habeas 
corpus with the District Court, 371 st Judicial District, Tarrant County, Texas, seeking to 
withdraw his guilty plea on the ground that he did not receive effective assistance of counsel 
from his attorney. After the trial judge denied the requested relief, the applicant successfully 
appealed this decision to the Court of Appeals for the Second District of Texas. On March 30, 
2000, the Court of Appeals determined that the applicant's plea was not freely and voluntarily 
given, and thus not constitutionally valid, based on ineffective assistance of counsel. 
Specifically, because counsel affirmatively misrepresented the possible immigration 
consequences of a guilty plea, the Court of Appeals determined that the advice given to him by 
his criminal trial attorney was not within the range of competence demanded by attorneys in 

5 Section 101(a)(48)(A) of the Act is silent regarding whether a vacated conviction remains a "conviction" for 

immigration purposes. 
6 It is noted that the applicant's application for temporary resident status (Form 1-687) was approved on August 4, 
1994, notwithstanding his plea of guilty to a felony offense and ten-year period of probation. Prior to the enactment 
to the statutory definition of "conviction" at Section 101(a)(48)(A) of the Act as added by IIRAlRA on September 
30, 1996, Texas Deferred Adjudication Probation was not considered to be a conviction for immigration purposes. 
See Martinez-Montoya v. INS, 904 F. 2d 1018 (5 th Cir. 1990). 
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criminal cases. Second, it was determined that the applicant would not have pled guilty to the 
offense of involuntary manslaughter had his criminal attorney provided him with accurate 
information, but, rather, would have proceeded to trial. The matter was therefore remanded to 
the trial court with orders that the court withdraw the applicant's guilty plea, and allow him to 
replead to the indictment. 

On January 8,2001, the District Court, 371 5t Judicial Court, Tarrant County, Texas granted a writ 
of habeas corpus with a finding that the applicant's plea of guilty was not entered knowingly and 
intelligently because the applicant did not receive effective assistance of counsel. The court 
ordered that, "all judgments, orders, and any other actions of this court resulting from Applicant's 
plea of guilty in this case are hereby vacated and set aside as if they had never occurred. The 
parties are restored to the positions they were in prior to the entry of Applicant's plea." On 
February 12, 2001, the Criminal District Attorney, Tarrant County, Texas, signed a Motion to 
Dismiss the criminal action against the applicant "in the interest of justice." The state 
government chose not to prosecute the case after the conviction was overturned on the merits. 

Meanwhile, the record shows that on May 29, 1998, an Immigration Judge in Dallas, Texas 
found the applicant inadmissible as an alien without a valid visa or entry documentation, an alien 
present without being admitted or paroled, and an alien who has been convicted of a crime 
involving moral turpitude, pursuant to sections 212(a)(7)(A)(i)(I), 212(a)(6)(A)(i) and 
212( a)(2)(A)(i)(I) of the Act, 8 US.C §§ 1I82( a)(7)(A)(i)(I), 1I82( a)( 6)(A)(i) and 
11 82(a)(2)(A)(i)(I), respectively. The Immigration Judge granted the applicant voluntary 
departure from the United States to Mexico, on or before July 26, 1998. The applicant filed an 
appeal from the Immigration Judge's order to the Board of Immigration Appeals (BIA) on June 
26, 1998. On October 10, 2001, the applicant filed with the BIA a Motion to Remand to the 
Immigration Judge in light of his vacated conviction. The BIA granted the motion on April 3, 
2002, noting in its remand order that the applicant's involuntary manslaughter conviction had 
been set aside. On April 30, 2002, the Immigration Judge ordered the case administratively 
closed with the expectation that the applicant's pending Form 1-698 would be adjudicated by the 
Immigration and Naturalization Service (INS, now United States Citizenship and Immigration 
Services (USCIS.) The instant Form 1-698 was filed on April 24, 1997 and remained 
unadjudicated during the applicant's removal proceedings. On July 16, 2005, the District 
Director, Dallas issued a notice of intent to deny the application, finding the alien was convicted 
of a felony and was therefore ineligible to adjust status pursuant to 8 C.F.R. 
§ 245a.2(b )(15)[ sic]. The director acknowledged that the District Court, 371 st District, Tarrant 
County, Texas vacated the guilty plea and judgment, but found that a vacated judgment remains 
a conviction for immigration purposes pursuant to Renteria-Gonzalez v. INS, 322 F. 3d 804, (5 th 

Cir. 2002). The director denied the application on February 14, 2006. On February 10, 2009, 
the AAO dismissed the applicant's appeal.? 

7 On June 24, 2009, an Immigration Judge in Dallas, Texas ordered the applicant removed to Mexico, based upon 
sections 212(a)(6)(A)(i) and 212(a)(7)(i)(I) of the INA, finding the applicant to be inadmissible as an alien present 
without being admitted or paroled, and as an alien without a valid visa or entry documentation. Further, the 
Immigration Judge concluded that, because the BIA's April 3, 2002 remand order notes that the applicant's 
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In the BIA's interpretation of the statutory definition of "conviction" provided at section 
101(a)(48)(A) of the Act, no effect is to be given, in immigration proceedings, to a state action 
which purports to expunge, dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or 
other record of guilt or conviction, for rehabilitative purposes. In such instances, an alien remains 
convicted for immigration purposes notwithstanding a subsequent state action purporting to erase 
the original determination of guilt. Matter of Roldan, 22 I&N Dec. 512, 528 (BIA 1999). "State 
rehabilitative actions which do not vacate a conviction on the merits or on any ground related to 
the violation of a statutory or constitutional right in the underlying criminal proceeding are of no 
effect in determining whether an alien is considered convicted for immigration purposes." Id. 

The BIA has sought to clarify and further expand on this holding, as it is asked to review 
different types of post-conviction relief orders obtained by aliens subject to removal proceedings. 
In Matter of Pickering, 23 I&N Dec. 621 (BIA 2003), reversed on other grounds Pickering v. 
Gonzales, 465 F.3d 263 (6th Cir. 2006), the BIA clarified that, in light of the language and 
legislative purpose of the definition of a "conviction" at section 101(a)(48)of the Act, it was 
drawing a distinction between state court actions to vacate a conviction where the reasons were 
solely related to rehabilitation or to ameliorate immigration hardships, as opposed to state court 
actions based upon having found procedural or substantive defects in the underlying criminal 
proceedings. The BIA found that where the action is taken to address a procedural or substantive 
defect in the criminal proceedings, the conviction ceases to exist for immigration purposes, but 
where the underlying purpose is to avoid the effect of the conviction on an alien's immigration 
status, the court's action does not eliminate the conviction for immigration purposes. Id. at 624. 
In Matter of Adamiak, 23 I&N Dec. 878 (BIA 2006), a case similar to the instant case, the BIA 
found that where the state court vacated a conviction for failure of the trial court to advise the 
alien defendant of the possible immigration consequences of a guilty plea, the conviction was no 
longer valid for immigration purposes. The BIA held that, "in the absence of a statutory 
directive to the contrary, we are required by 28 U.S.C. § 1738 (2000) to give full faith and credit 
to this State court judgment." Id. at 880. 

The United States Circuit Courts of Appeals have generally given deference to the BIA's 
approach to vacated convictions. See Sanusi V Gonzalez, 474 F.3d 341 (6th Cir. 2007); Alim v. 
Gonzales, 446 F.3d. 1239 (l1th Cir. 2006); Pinho v. Gonzales, 432 F.3d 193 (3 rd Cir. 2005); 
Ramos v. Gonzales, 414 F. 3d 800 (7th Cir. 2005); Cruz-Garza v. Ashcroft, 396 F.3d 1125 (10 th 

involuntary manslaughter conviction has been set aside for further proceedings, "that remand order sets aside the 
previous finding by the previous Immigration Judge of any removability associated under 212(a)(2)(A)(i)(I), 
associated with the aforementioned allegation of a conviction for a crime of moral turpitude." On December 21, 
2010, the BIA dismissed the applicant's appeal. The BIA further stated that, since the Department of Homeland 
Security (DHS) did not appeal the Immigration Judge's conclusion that the applicant's involuntary manslaughter 
conviction has been "negated" for immigration purposes, the BIA would not address that portion of the Immigration 
Judge's decision. The applicant has filed a Petition for Review with the United States Court of Appeals for the Fifth 
Circuit, requesting review of the dismissal of his appeal of the final order of removal, the denial of the 1-698 
application and the AAO's dismissal of the applicant's appeal. 



Cir. 2005); Resendiz-Alcaraz v. Ashcroft, 383 F.3d 1262, (11 th Cir. 2004); Murillo-Espinoza v. 
INS, 261 F.3d 771 (9th Cir. 2001); Herrera-Inirio v. INS, 208 F.3d 299 (1 st Cir. 2000). 

This matter falls under the jurisdiction of the Fifth Circuit United States Court of Appeals. 
Although our prior decision found the Fifth Circuit's decision in Renteria-Gonzalez v. INS, 322 
F.3d 804 (5th Cir. 2002) to be controlling, upon further review we do not find it controlling on 
the precise issue involved in the instant matter. In Renteria-Gonzalez the alien's underlying 
conviction for transporting aliens was vacated by a federal district court to avoid immigration-
related . 322 F.3d 804, 808-9. The Fifth Circuit 
court held that conviction remained valid for immigration purposes, 
notwithstanding the district court's Order to Vacate. !d. at 812. The court reasoned that five 
circuits, including the Fifth Circuit, have held that a vacated or otherwise expunged state 
conviction remains valid under section 101(a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48(A). Id. 
at 8358

, and found the reasoning in those cases to with force to a vacated federal 
conviction. !d. at 812-13. However, as a specially concurring 
opinion in the case, neither in the case of nor in any of the five cases 
cited by the majority in support of its deciSIOn, was vacated based on a defect in 
the underlying proceeding, i.e. a violation of a statutory or constitutional right with respect to the 
criminal conviction; and two of the circuit opinions cited by the majority9 contain language 
recognizing a distinction between vacaturs on the merits versus rehabilitative vacaturs. Id. 

Since the Fifth Circuit has not addressed the precise question posed by the instant case, i.e. 
whether a conviction vacated on the merits, to remedy a violation of a constitutional right to 
effective assistance of counsel, remains valid for immigration purposes, the AAO does not find 
the holding in Renteria-Gonzalez to be controlling in the present matter, and will apply the 
reasoning of the BIA in Matter of Pickering, supra. 10 In addition, distinguishing between 
rehabilitative and substantive vacaturs serves to avoid the constitutional problems that might 
arise under a reading which brings convictions that state or federal courts have deemed 

8 Herrera-Inirio v. INS, 20S F.3d 299, 304-306 (l5t Cir. 2000)(state delayed adjudication of guilt); United States v. 
Campbell, 167 F.3d 94, 96-9S(2d Cir. 1999)(federal sentencing case); Nwandu v. Crocetti, S Fed.Appx. 162, 167 
n.S, 2001 WL 4014S4 (4th Cir. 2001)(foreign conviction allegedly expunged); Moosa v. INS, 171 F.3d 994,1005-06 
(5 th Cir. 1999)(state delayed adjudication of guilt); Murillo-Espinoza v. INS, 261 F.3d 771 (9th Cir. 2001)(state 
conviction expunged). 
9 Judge Benavides specifically referred to language in the cases of Herrera-Inirio v. INS, 20S F.3d 299,304-306 (1 5t 

Cir. 2000) and United States v. Campbell, 167 F.3d 94, 96-9S(2d Cir. 1999), recognizing a distinction between 
vacaturs on the merits versus rehabilitative vacaturs. 
10 Soon after the decision in Renteria-Gonzalez was issued, an immigration judge cited it in holding that a conviction 
that had been vacated due to "procedural and substantive flaws in the underlying proceeding" remained valid under 
1101(a)(4S)(A), and the Fifth Circuit, per . dismissed the petition for review holding that, although 
the circuit was now "out of step with the rest of the nation," it was bound by Renteria-Gonzalez. Discipio v. 
Ashcroft, 369 F.3d 472,474-75(2004). However, the Justice Department subsequently petitioned the court to vacate 
Discipio and remand the case to the BIA for dismissal, arguing that because § 11 0 1 (a)( 4S)(A) "is silent on the effect 
of a vacated conviction on an alien's immigration status, the Fifth Circuit should defer to the Board's interpretation, 
as set forth in Pickering, that substantive vacaturs are not "convictions." Discipio v. Ashcroft, 417 F .3d 44S( 5th Cir. 
2005). The panel agreed to remand the case, and rehearing en banc was denied as moot, Id. at 450. 
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constitutionally infirm into the category of "conviction" for the purpose of the immigration 
laws. I I The AAO, in accord with the BIA, will not interpret the statute as encompassing such 
situations. 

Since the applicant's guilty plea was vacated based on the merits, the applicant no longer stands 
"convicted" of involuntary manslaughter for immigration purposes. 

Therefore, for purposes of determining the applicant's eligibility for the immigration benefit sought 
in the present proceeding, the AAO finds that the applicant's conviction for involuntary 
manslaughter, potentially disqualifying as both a felony and a CIMT, ceases to exist for 
immigration purposes, and, therefore, does not render him ineligible for permanent residence 
pursuant to 8 C.F.R. § 245a.2(b )(15).12 Consequently, the applicant has overcome the sole 
remaining basis for denial of the application for permanent residence cited by the director. 

As stated above, on June 24, 2009, the applicant was ordered removed from the United States 
based upon sections 212(a)(6)(A)(i) and section 212(a)(7)(i)(I) of the Act. On December 21, 
2010, the BIA dismissed the applicant's appeal. On January 18,2011, a Warrant of Deportation 
was issued, stating that the applicant is removable based upon sections 212(a)(6)(A)(i), section 
212(a)(7)(A)(i)(I) and 212(a)(2)(A)(i)(I) of the Act. On January 21, 2011, the applicant filed a 
Petition for Review with the United States Court of Appeals for the Fifth Circuit, which is 
currently pending. 

Based upon the above, the case is remanded for the director to complete the processing of the 
application to adjust status from temporary to permanent resident under section 245A of the 
Act. 13 

11 Recently, in Padilla v. Kentucky, 130 S. Ct. 1473 (2010), the United States Supreme Court held that counsel's 
failure to advise of the deportation risks of a guilty plea constituted a violation of the Sixth Amendment's guarantee 
of effective assistance of counsel, extending the Sixth Amendment guarantee to include a consequence of conviction 
(advice on a deportation risks) that is not part of the sentence imposed by the court (i.e. incarceration, fine or 
probation). The Court remanded __ case to the Kentucky courts to determine whether there was prejudice 
such as to support a vacatur, Si~me Court did not address the issue of whether a vacated conviction 
counts as a conviction for immigration purposes, the case is not controlling in the instant case. However, the case 
underscores the importance of the Sixth Amendment guarantee of effective assistance of counsel, and provides 
further support for the fact that a conviction vacated on that basis in failing to advise (or, as in the instant case, 
affirmatively misadvising) of the risk of deportation should be given full faith and credit for immigration purposes. 

12 Although it is possible, under 8 U.S.c. § 1182(a)(2)(A), even where the applicant's conviction is found not to 
constitute a "conviction" under section 101(a)( 48)(A) of the Act, that the applicant may have admitted committing the 
relevant acts, the AAO finds that is not the case here, where the applicant's admission and his guilty plea are one and 
the same. 
\3 As stated above, the period during which the applicant must have maintained continuous residence in this case is 
from August 4, 1994 to April 24, 1997. On remand, the applicant will need to address inconsistencies in the record 
regarding his continuous residence in the United States during this period. At the time of filing the Form 1-698, the 
applicant listed no absences since becoming a temporary resident. However, the record contains two G-325A 
Forms, biographic information sheets, signed by the applicant, on July 10, 1996 and October 14, 1997, respectively, 
both listing the applicant's marriage in Mexico. In the G-325A signed by the applicant in 1996 he states that he was 
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ORDER: The AAO withdraws its decision dated February 10, 2009. The matter will be 
remanded for the director to complete the adjudication of the application for 
permanent resident status. 

married on August 6, 1993, while in the Form G-325A signed by the applicant in 1997 he states he was married, 
"Aug. 693/94". The AAO notes that the applicant passed a basic citizenship skills test at an interview on June 2, 
2005. 


