
(b)(6)

I 
r' 

DATE: SEP f 8 2013 
INRE: 

OFFICE: 

U.S. Department ofHom~land Security 
U. S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave. N.W., MS 2090 
Washington, DC 20529-2090 

u.s. Citizenship 
and Immigration 
Services 

NEBRASI<A. SERVICE CENTER 

APPUCATION: Application for Status as a Temporary Resident pu_rsuant to Section 245A of 
the Immigration and Nationality Act, as amended, 8 U.S.C. § 1255a 

FILE: 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. This is ~- non
precedent decision. The AAO does not announce new constructions of law :nor estabfish agency 
policy through non-precedent decisions. 

Th~. 

Ron Rosenbe 
Chief, AdministratiVe Appe~ls Office 

www.usds.ge:w 



(b)(6)
NON-PRECEDENT DECISION 

Page 2 

DISCUSSION: The Nebraska Service Center Director (director) denied tbe Application for 
Temporary Resident Status (Form l-687) and the matter is now before the Adillinistrative Appeals 
Office (MO) for review on certification. The director's decision to dismiss the Form I-687 
application will be witbdrawn and the application Will be approved. 

On April 28, 1988, tlw applicant flied a Form I-:687, Application for Teropor<ol,ry Resident Status, 
pursuant to Section 245A of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1225a. On 
December 5, 1988, the application was denied by t,he Director, California ServiCe Centet, finding 
that the applicant's February 23, 1983. departure pursuant to a deportation order meant the 
applicant failed to maintain the required continuous residence. See Section 245A(g)(2)(b )(i) .of the 
Act, 8 U,S.C, § 1255a(g)(2)(b)(i).1 

· 

On August 16, 1989, an appeal of that decision was dismissed by the Legalization Appeals Unit 
(LAD), now the AAO. On January 29, 2003, the legacy Immigration and Naturalization Service 
(legacy INS), now the U.S. Citizenship and Immigration Services (USCJS), published a notice in 
tbe Federal Register to comply with the judgment entered on March 27, 2001 i.n the case Proyecto 
S4n Pablo v. INS, No. CIV 89-456"TUC-WP~ (P. Ariz.) The legacy INS later mailed the.notice 
to all aliens that it Was aware of who could possibly benefit from thejudgmerit. The notice .stated, 

, "The Service will not act to reopen your case unless you notify the Service that yotJ. want the 
Service to do so. If you want to exercise your rights tinder the Proyecto decision, you must file 
with the ServiCe a motion to reopen, without fee." 

The notice also stated, "You must tile yow motion no later than 1 year from the date you a,re 
personally served of this noti<;e by the Service, as described below." The notic.e explahwd that if 
an alien is known to meet the Proyecto class definition, the notice will be mailed by certified mail, 
return receipt requested, to the alien's last knowrt address contained in his or her file. Here, the 
INS mailed the notice on May 16, 2003 to the applicant's last known address at the time. The 
postal receipt, signifying notice receipt, was signed by the applicant's daughter, 
on May 20, 2003. 

In Proyecto San Pablo v. Dept of Homeland Security, No. CV 89-456-TUC.;RCC (D. Ariz;. June 4, 
' j . . ( 

2007), tbe court reiterated its March 27, 2001 holding and ruled that, ''Effective immediately, DHS 
shall, upon request of the applicant, reopen the applicant's legalization application and treat such 
application as pending. ·The applicant shall be entitled to the same benefits and prot~ctions to 
which other legalization applicants with pending applications are entitled." On April 19, 2012, 
counsel StJ.bmitted a Form I-290B, motion to reopen and a brief pursuant to the amended Proyecto 
order dat~d June 4, 2007.Z However, in a decision dated March 21, 2013, the director denied 

1 The section provides that "an alien shall not be considered to have resided continuously in the 
United States, if, during any period for which continuous residence is required, the alien was 
outside the United States as a result of a departure under an order of deportation." 
2 Defendants in the. lawsuit are the Department of Homeland Security, et al. 
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(>ounsel' s motion to reopen, finding the applicant was no longer a Proyecto class member because 
, he did not file a Form I-290B, motion to reop~n, within the one-year period that ended on May 20, 

2004. On May 10, 2013, the AAO issued a notice to the applicant and counsel that the matter was 
certified to the AAO for review. 

Here, the record reflects that on August 22, 1992, l~gacy INS issued a decision declaring that the 
applicant qualified as a member of the class as defined in the Proyetto San Pablo lawsuit. . . 
Pursuant to the terms of the 2007 amended Proyecto order, USCIS shall, upon request of the 
applicant, reopen hi:s or her Form I-687 temporary resident status application and treat SlJCb 

application as pending. On April19, 2012, the applicant, thtou~ counsel~ submittedtlw required 
Form l-Z90B, motion to reopen. Accordingly, the AAO withdraws the decision of the director and 
reopens this matter .on its own motion pursuant to 8 C.:F.R. § 103.5(a)(5)(1) for purposes of 
adjudicating the previously filed Form 1·687 temporary resident status application.3 

This matter has a comple~ procedural history. In Proyecto San Pablo v. INS, No.- CIV 89~456-
TUC-WDB (D. Niz. Feb. 2, 2001), the U.S. District Court for the District of Arizona held that the 
legacy INS violated the due process rights of a class of applicants for legalization under the 
Immigration Reform and Control Act of 1986 (!RCA) when it denied those applicants access to 
their complete deportation or exclusion files and prevented them from seeking waivers to "cute" 
prior deportations or exclusions. On March 27, 2001, the court ordered the Department of 
Homeland Security (DHS) and USCIS to reopen legalization applications fi_led by class members 
~d (1 )" accept waiver applications submitted by class members and adjudicate them in the same 
manner as waiver applications filed by other legali~ation applicants were adjudicated; and (2) prior 
to making a decision on a reopened legalization application, provide the applicant with complete 
copies of prior deportation files, including copies of tapes and/or tranScripts of the hearings oe.fore 
the im111igration court, to enable the· applicant to. bring a collateral challeng~ to t_he d~portation 
order, if appropriate. Subsequently, in Ptoyetto San Pablo v. Dept of Homeland SecurifY., No. CV 
89-456-TUC-RCC (D. Atiz. June 4, 2007), th~ court reiterated its March 27, 2001 holding and 
ruled that, if the entire record cannot be located by the defendants, the following burden of proof 
will apply: 

A legalization applicant who may be denied on the basis of 8 U.S.C. 
1225a(g)(2)(B)(i), or because of a prior deportation or exclusion order, must ma.ke a 
prima facie showing that the prior deportation or exclusion order was not in 
compliance with the governing statute or regulations, or occurred in violation of due 
process, ot was otherwise unlawful or involved a gross miscarriage of justice. If the 

3 On April 19, 2012, counsel for the applicant filed · a Form 1-690, Application for Waiver of 
Grounds of In.admisslbility. The director denied the waiver application on the basis that the 
applicant was no longer a "qualifying clct,ss member." However, in a separate decision, the AAO 
reopened the director's decision pursuant to 8 C.F.R. § IOJ.5(a)(5)(i) a,nd approved the applicant's 
Form 1~690 waiver a.ppl_ication. 



(b)(6)

-·, 

Page 4 
NON-PRECEDENT DECISION 

applicant makes such a showing, then CIS has the burden of coming forward with a 
copy of the tape and/or transcript of the prior deportation or exclusion hearing •.. If 
CIS does not produce such evidence from the prior deportation or exclusion file, 
then the prior deportation ot exclusion cannot be used as eviden~e to support a 
denial of legalization benefits. 

Counsel for the applica,nt states that although he has filed Freedom of Information Act (FOIA) 
requests on the applicant's behalf, legacy INS and USCIS have failed to provide the applicant with 
a copy of the tape recording and/or transcript of his deportation proceeding. The record reflects 
that on March 28, 1989, the legacy INS released 43 pages of record material to the applicant 
pursuant to a FOIA teq11est. Also, on February 17, 1998, legacy INS released 103 pages of record 
material to the applicant. From documentation in the record, it appears that USCJS received and . . 
processed the applicant's November 18, 2011 FOIA request. However, in a letter dated April I 9, 
2012, the EOIR infor:rfied the applicant that l.lfter a searcb of its database, the agency could locate 
no records responsive to the applicapt's request in its files. From the documentary evidence in the 
·recotd, it does not appear that that the applicant ever received a tape recording and/or transcript of 
the proceeding. The applicant's physical file (currently in the possession of tbe AAO) does not 
contain a tape recording or hearing transcript. As a result, USCIS has complied with the District 
Court's order to the extent that it has provided the applicl.ln~ with a copy of his legalization file as it 
currently exists. As a result of the missing tape and/or transcript, however, the applicant's 
complete file is unavailable. 

To invoke a shift in the burden of proof from the applicant to USCIS, the applicant must make a 
prima facie showing that his deportation order was either: the result of proceedings not in 
compliance with the governing law or regulations; or occurred in violation of due process; or was 
otherwise unlawful or involved a gross miscarriage of justice. 

In this case, the director denied the Form I-687 and Form I-690 applications and certified the 
matter to the AAO for a ruling. The AAO notes that in rendering a decision, the director did not 
address whether the applicant was provided With a complete copy of his deportation file; nor did 
the director discuss whether the applicant sub111itted prima facie evidence that his deportation ordet 
was not in compliance with the governing statute or regulations, or occurred in violation of due 
process, or resulted in a gross miscarriage of justice, as requited by the amended Ptoyecto order. 

The standard for establishing a prirna facie case mea,ns the evidence reveals a reasonable 
likelihood that requirements have been satisfied. See Fernandez v. Gonzales, 439 F.3d 592, n.6 
(9th Cir. 2006) (citing Ordonez v. INS, 345 F.3d 777,. 785 (9th Cir.2003) (citations omitted)). A 
reasonable likelihood means showing a realistic chance that the petitioner can establish the issue in 
question at a later time. Guo v, Ashcroft, 386 F.3d 556, 564 (3rd Cir. 2004) (discussing the ptirna 
facie standard in the context of IIl.Otions to reopen). 
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In applying these standards, the Board of Immigration Appeals (Board) and most Circuits employ 
a balancing teSt and weigh, all evidenc.e for and against in detetrniiling Whether a prima facie case 
has been made, See. Zheng v. Mukasey, 546 F.3d 70, 72 (1st Cir. 2008) (discu~singthe issue in the 
context of a motion to reopen); Wang v. BIA, 437 F.3d 270, '276 (Zd Cir. 2006) (same); Matter of 
J-W-S-, 24 I&N Dec. 185, 191~92; Mattet ofC~C? 43 I&N Dec. 899, 902-03 (BIA 2006) (same); 
Guo v. Ashcroft, 386 F.3d 556, 564-66 (3d Cir. 2004) (same). 

Counsel for the applicant states that the evidence artd citcUrhstances surrmJJ1ding th~ applicant;s 
deportation proceeding shows it was defective and entered in viol(lt.ion of the statute and 
regulation. Counsel contends that the applicant was not represent~d by counsel, was neVer 

· afforded an opportunity to contest the charges filed (lgainst him, and was not afforded an 
opportunity to apply for relieftrom ·deportation. 

The rewrd reflects that on February 15-, 1982, the a:pplic<mt w~s served with an Order ,to Show 
Cause (OSC} charging the applicant with deportability pursuant to section 241(a)(2) for having 
entered the United Stat.es without illSpection. Counsel states that the applicant was not represented 
by counsel at his deportation hearing. The AAO notes that at the time . of the applicant's 
&portation proceeding, section 292 of the Act provided as follows: 

ln any exclusion or deportation proceedings before a speci(ll inqu.iry officer.and in 
any appeal prQceedjngs before the Attorney General from any such exclusion or 
deportation prQG~edings, the person concerned shall have the prjvilege of IJeing 
represented (a:t no ~xpense to the Government) by such counsel, authorized to 
practice in such proceedings, as he shall choose. · · 

8 u.s.c. § 1362. 

In this case, the OSC issued against, the applicant ·and pers~t;tally served QPQil bim pn February 15, 
1982. contains a notation indicating that the applicant was furnished a Notice of Appeal Rights 

. . 

(Fotm J.,.618) '!._I)Q ·<!,list of free legal service providers. Consequently, documentary evidence in the 
re.cord indicates that the applicant Was afforded a list of free legal servi~e providers, as required by 
former section 242(b)(2) of the Act, and was advised of his right to counsel. However, as the tape 

. . . ) -

recording ofth~ applicant's deportation hearing is unavailable, the AAO is unable to determipe 
wh.etl:ler the immigration judge advised the applicant of his right to c;:mmsel at the commencement 
of the deportation heating ot Whether the applicant wa,s represented by counsel throughout his 

· deportation proceeding~ 

Counsel contenqs that the applica,nt was not afforded an opportunity to contest the charges filed 
against him. It is not¢d th(lt pursuant to the regulation, the irnrtiigtation judge·' s finding of 
depo(taoility must be· basecl-Qpon dear, unequivocal and convincing evidence, as required by 8 
C.f.R. § 244J4(a) . 0982). As there is ·no tape recording of the deportation hearing, the record js 
insufficient to qetermine that ·the applicant was afforded an opportunity to contest the charge of 
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deportability or that the immigration judge orally made the requisite findings of 8 CF.R. § 
242;14(a) to support the deportation order. Further, as the record does not contain a Form EOIR-
37, Summary of Oral Decision-Deportation, it appears that the provisions of 8 C.F.R. § 242.18(a) 
apply, requiring a discussion on the record by the immigration judge of the evidence and the 
findings as to deportability. See 8 C.F.R. § 242.18(a) (1982) (''The decision of the immigration 
judge may be oral or written. Except when deportability is determined on the pleadings pursu~nt 
to § 242.16(b ), tbe decision of the immigration judge shall include a discussion of the evidence and 
findings a,s to deportability.") However, the record do.es not contain a verbatim recording to meet 
tbi.s regulatory requirement. 

In relevant part, under the terms of the Proyecto amended order, counsel has requested complete 
copies of his client's deportation file, including the tape recording and/or transcript of the 
deportation hearing. The relevant regulation in existence at the time ofthe applicant's deportation 
hearing, 8 C.F .R. § 242.15, indicated that "[t]he hearing sball be recorded verbatim except for 
statements made off the record with the permission of the special inquiry officer." Counsel has 
repeatedly requested a copy of the tape recording of the hearing. It is likely that the hearing Was 
recorded, and possii:)le that it was included among other hearings on one tape (as we understand 
was frequently the case); however, EOIR and USCIS searches have not produced a copyof the 
recording. On March 28, 1989, the legacy INS released 43 pages of record material to the 
applicant pursuant to a FOIA request. On febl"lla.ry 17, 1998, legacy INS released 103 pages of 
record material to the applicant. Also, documentary evidence in the record indicates that USCIS 
received and processed the applicant's November 18, 2011 FOIA request. However, in a letter 
dated April 19, 2012, the EOIR infortried the applicant tbat afte~ a search of its database, the 
agency could locate no records responsive to the applicant's request in its files. The current entire 
USCIS record, which is before the AAO, does not contain a tape recording. Therefore, it appears 
that USCIS and EOIR have fully complied with the coUrt's order to provide the applic'!-nt with all 
existing records relating to his deportation proceedings. While the applicant does not appear to be 
statutorily eligible for legalization Without the special rules of construction set out by the. court in 
the Proyecto amertcled order and the outstandin~ deportation order appears valid under current 
ninth circuit case law (and has apparently never been challenged to EOIR or to the Court of 
Appeals), we are obliged to follow, to the letter, the 2007 amended Proyecto order. 

In light of the foregoing, we find the evidence sufficient to detertriifie that the applicant has made a 
pti#UJ facie showing thatthe proceedings which resulted in his deportation were not in compliance 
with the governing regulations because there is no evidence that the immigration court maintained 
a recording of the deportation hearing. As a result, USCIS cannot use the prior deportation order 
as evidence to support a denial of legalization ben~fits; Consequently, pursuant to the terms of the 
2007 amended Ptoyecto order the AAO is constrained to find that the applicant has overcome the 
particular basis of the denial cited by the director. 

An applicant for temporary residence must establish entry into the United States before Jan\lary 1, 
1982, and continuous residence in the United States in an unlawful status since S\ICh date and 
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through the date the application is filed. Section 245(a)(2) of the Act, 8 U.S.C. § 1255a(a)(2). An 
alien shall not be <:;onsidered to have resided continuously in the United States if, during any period 
for which continuous residence is required, the alien was outside the United States under an order 
of deportation. Section 245A(g)(2)(B)(i), 8 U.S.C. § 1255a(g)(2)(B)(i). 

The applicant has the burden of provi11g by a preponderance of the evidence that he or she has 
resided in the United States for the requisite periods, is admissible to the United States under the 
provisions of section 245A of the Act, and is otherWise eligible for adjustment of status. The 
inference drawn from the documentation provided shall depend on- the extent of the 
documentation, its credibility and amenability to verification. 8 C.F.R. § 245a.2(d)(5). 

In support of his Form 1-687 legalization application, the applicant submitted ciocumentary 
evidence in the form of employment verification letters, two identification cards issued by 

a company based in Los Angeles, California, witness affidavits, a 
landlord verification of rental letter, copies of U.S. income tax returns, copies of California 
Resident Personal . Income Tax filings, an alias affidavit, copies of pay stubs and earnings 
statements, and a letter by the California Employment Development Department regarding tbe 
applicant's workll1an' s compensation claim, all dated during the requisite period. The 
conteroporaneous documents submitted by the applicant are ~redible. Upon review, the AAO finds 
th(lt the documents furnished in this case may be accorded sufficient evidentiary weight to meet the 
applicant1s burden Of proof of establishing his CQntinuous unlawful residence in the United States 
for the requisite period. 

The AAO finds that the applicant has met his burden of proof of establishing his eligibility for 
temporary resident status under section 245A of the Act. The applicant established his continuous 
unlawful residence throughout the requisite period. His Form 1-690, Application for Waiver of 
Grounds of Inadmissibility, was approved by the AAO in a separate decision.· He has established 
his eligibility for temporary resident status under section 245A of the Act. · Consequently, the 
applicant's Form I-687 application will be approved. 

ORDER: The director's decision denying the applicant's Fonn 1-687 application is withdrawn. 
The application is approved. 


