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DISCUSSION: The application for permanent resident status under the Legal Immigration Family Equity
(LIFE) Act was denied by the District Director, New York, New York, and is now before the Administrative
Appeals Office (AAO) on appeal. The AAO affirms the director's decision denying the LIFE Act application,
and remands the case for further action.

In his decision, the director determined that the applicant had failed to establish that he satisfied the "basic
citizenship skills" required under section 1104(c)(2)(E) of the LIFE Act. The director also determined that the
applicant was not eligible for adjustment of status to that of a temporary resident pursuant to 8 C.F.R. § 245a.6.

On appeal, counsel cites 8 C.F.R. § 245a.6 and asserts that the applicant was not afforded the opportunity to
submit evidence to support his application.

Under section 1104(c)(2)(E)(i) of the LIFE Act ("Basic Citizenship Skills"), an applicant for permanent resident
status must demonstrate that he or she:

(1) meets the requirements of section 312(a) of the Immigration and Nationality Act (8 U.S.C.
1423(a» (relating to minimal understanding of ordinary English and a knowledge and
understanding of the history and government ofthe United States); or

(II) is satisfactorily pursuing a course of study (recognized by the Attorney General) to achieve such
an understanding of English and such a knowledge and understanding of the history and
government of the United States.

Under section 1104(c)(2)(E)(ii) of the LIFE Act, the Attorney General may waive all or part of the above
requirements for aliens who are at least 65 years of age or developmentally disabled.

The applicant, who was 39 years old at the time he took the basic citizenship skills test and provided no
evidence to establish that he was developmentally disabled, does not qualify for either of the exceptions in
section 11 04(c)(2)(E)(ii) of the LIFE Act. Further the applicant does not satisfy the "basic citizenship skills"
requirement of section 1104(c)(2)(E)(i)(I) of the LIFE Act because he does not meet the requirements of section
312(a) of the Immigration and Nationality Act (the Act). An applicant can demonstrate that he or she meets the
requirements of section 312(a) of the Act by "[s]peaking and understanding English during the course of the
interview for permanent resident status" and answering questions based on the subject matter of approved
citizenship training materials, or "[b]y passing a standardized section 312 test ... by the Legalization Assistance
Board with the Educational Testing Service (ETS) or the California State Department of Education with the
Comprehensive Adult Student Assessment System (CASAS)." 8 C.F.R. §§ 245a.3(b)(4)(iii)(A)(1) and (2).

The regulation at 8 C.F.R. § 245a.17(b) provides that an applicant who fails to pass the English literacy and/or the
United States history and government tests at the time of the interview, shall be afforded a second opportunity
after 6 months (or earlier at the request of the applicant) to pass the tests or submit evidence as described in
paragraphs (a)(2) or (a)(3) of this section.

The record reflects that the applicant was interviewed twice in connection with his LIFE application, on April 27,
2004, and again on November 5, 2004. On the both occasions, the applicant failed to demonstrate a minimal
understanding of English and minimal knowledge of United States history and government. Furthermore, the
applicant has not provided evidence of having passed a standardized citizenship test, as permitted by 8 C.F.R. §
312.3(a)(l).
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The applicant, however, could have met the basic citizenship skills requirement under section
1104(c)(2)(E)(i)(II) of the LIFE Act by showing, pursuant to 8 C.F.R. § 245a.17(a), that he:

(2) has a high school diploma or general educational development diploma (GED) from a
school in the United States; or

(3) has attended, or is attending, a state recognized, accredited learning institution in the United
States, and that institution certifies such attendance.

The record does not reflect that the applicant has a high school diploma or a GED from a United States school,
and therefore does not satisfy the regulatory requirement of 8 C.F.R. § 245a.17(a)(2).

As previously discussed, the applicant failed to meet the "basic citizenship skills" requirement of section
1104(c)(2)(E)(i)(I) of the LIFE Act because at his two interviews he did not demonstrate a minimal
understanding of the English language and minimal knowledge of United States history and government.

Therefore, the applicant does not satisfy either alternative of the "basic citizenship skills" requirement set
forth in section 1104(c)(2)(E)(i) of the LIFE Act. Accordingly, the AAO will not disturb the director's
decision that the applicant is ineligible for adjustment to permanent resident status under section 1104 of the
LIFE Act.

Finally, the director noted that the applicant's eligibility for adjustment of status to that of a temporary resident
had been considered pursuant to 8 C.F.R. § 245a.6. The director determined that the applicant had not has
established eligibility for adjustment to temporary resident status. The regulation at 8 C.F.R. § 245a.6
provides, in pertinent part:

If the district director finds that an eligible alien as defined at § 245a.l0 has not established
eligibility under section 1104 of the LIFE Act (part 245a, Subpart B), the district director shall
consider whether the eligible alien has established eligibility for adjustment to temporary resident
status under section 245A of the Act, as in effect before enactment of section 1104 of the LIFE
Act (part 245a, Subpart A).

The regulation at 8 C.F.R. § 245a.20(a)(2) provides that when an adverse decision is proposed, Citizenship and
Immigration Services shall notify the applicant of its intent to deny the application and the basis for the proposed
denial. The applicant will be granted 30 days from the date of the notice in which to respond to the notice.

In this instance, aNotice of Intent to Deny was not issued prior to the director's Notice of Decision.'

The "preponderance of the evidence" standard requires that the evidence demonstrate that the applicant's
claim is "probably true," where the determination of "truth" is made based on the factual circumstances of
each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 1989). In evaluating the evidence,
Matter ofE-M- also stated that "[t]ruth is to be determined not by the quantity of evidence alone but by its
quality." Id. Thus, in adjudicating the application pursuant to the preponderance of the evidence standard, the
director must examine each piece of evidence for relevance, probative value, and credibility, both individually

I The director did issue a Notice of Intent to Deny on April 27, 2004; however, it only addressed the basic
citizenship skills requirements.
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and within the context of the totality of the evidence, to determine whether the fact to be proven is probably
true.

Even if the director has some doubt as to the truth, if the applicant submits relevant, probative, and credible
evidence that leads the director to believe that the claim is "probably true" or "more likely than not," the
applicant has satisfied the standard of proof. See Us. v. Cardozo-Fonseca, 480 U.S. 421 (1987) (defining
"more likely than not" as a greater than 50 percent probability of something occurring). If the director can
articulate a material doubt, it is appropriate for the director to either request additional evidence or, if that
doubt leads the director to believe that the claim is probably not true, deny the application.

A review of documentation provided by the applicant supports by a preponderance of the evidence that he
satisfies the statutory and regulatory criteria of entry into the United States before January 1, 1982, as well as
continuous unlawful residence in the country during the ensuing time frame of January 1, 1982 through May 4,
1988, as required for eligibility for legalization under section 245A ofthe Act and 8 C.F .R. § 245a.2(b)(1).

The case is remanded in order to continue the processing ofthe application under section 245A ofthe Act.

ORDER: The director's decision denying the LIFE Act application is affirmed. The application IS

remanded to the director for further action in accordance with the foregoing.


