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DISCUSSION: The application for permanent resident status under the Legal Immigration 
Family Equity (LIFE) Act was denied by the District Director (director) in Dallas, Texas. It is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 

The director denied the application on the ground that the applicant failed to establish that he had 
entered the United States before January 1, 1982, and resided continuously in the United States 
in unlawful status from then through May 4, 1988. 

On appeal, counsel contests the director's finding that the evidence of record does not establish 
the applicant's continuous residence in the United States during the requisite time period for 
LIFE legalization, and submits evidence that the applicant completed 74 hours of English 
language instruction in 2005. 

To be eligible for adjustment to permanent resident status under the LIFE Act applicants must 
establish their continuous unlawful residence in the United States from before January 1, 1982 
through May 4, 1988, as well as their continuous physical presence in the United States from 
November 6, 1986 through May 4, 1988. See section 1 104(c)(2)(B)(i) and (C)(i) of the LIFE 
Act, 8 U.S.C. fj 245A(a)(2)(A) and (3)(A). 

"Continuous unlawful residence" is defined at 8 C.F.R. fj 245a.l5(c)(l), as follows: "An alien 
shall be regarded as having resided continuously in the United States if no single absence from 
the United States has exceeded forty-Jive (45) days, and the aggregate of all absences has not 
exceeded one hundred and eighty (180) days between January 1, 1982, and May 4, 1988, unless 
the alien can establish that due to emergent reasons, his or her return to the United States could 
not be accomplished within the time period allowed." (Emphases added.) 

"Continuous physical presence" is described in section 1104(c)(2)(C)(i)(I) of the LIFE Act, 
8 U.S.C. fj 245A(a)(3)(B), and 8 C.F.R. fj 245a.l6(b), in the following terms: "An alien shall not 
be considered to have failed to maintain continuous physical presence in the United States by 
virtue of brieJ: casual, and innocent absences from the United States." (Emphasis added.) The 
regulation further explains that "[blrief, casual, and innocent absence(s) as used in this paragraph 
means temporary, occasional trips abroad as long as the purpose of the absence from the United 
States was consistent with the policies reflected in the immigration laws of the United States." 
(Emphasis added.) 8 C.F.R. fj 245a.l6(b). 

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to 
establish by a preponderance of the evidence that he or she has resided in the United States for 
the requisite periods, is admissible to the United States and is otherwise eligible for adjustment 
of status under this section. The inference to be drawn from the documentation provided shall 
depend on the extent of the documentation, its credibility and amenability to verification. See 
8 C.F.R. 5 245a.l2(e). 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the 



factual circumstances of each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 
1989). In evaluating the evidence, Matter of E-M- also stated that "[tlruth is to be determined 
not by the quantity of evidence alone but by its quality." Id. Thus, in adjudicating the application 
pursuant to the preponderance of the evidence standard, the director must examine each piece of 
evidence for relevance, probative value, and credibility, both individually and within the context 
of the totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the applicant submits relevant, probative, 
and credible evidence that leads the director to believe that the claim is "probably true" or "more 
likely than not," the applicant or applicant has satisfied the standard of proof. See US. v. 
Cardozo-Fonseca, 480 U.S. 421 (1987) (defining "more likely than not" as a greater than 50 
percent probability of something occurring). If the director can articulate a material doubt, it is 
appropriate for the director to either request additional evidence or, if that doubt leads the 
director to believe that the claim is probably not true, deny the application. 

Although the regulations provide an illustrative list of contemporaneous documents that an 
applicant may submit, the list also permits the submission of affidavits and any other relevant 
document. See 8 C.F.R. 5 245a.2(d)(3)(vi)(L). 

The regulation at 8 C.F.R. 5 245a.2(d)(3)(i) states that letters from employers attesting to an 
applicant's employment must: provide the applicant's address at the time of employment; 
identify the exact period of employment; show periods of layoff; state the applicant's duties; 
declare whether the information was taken from company records; and identify the location of 
such company records and state whether such records are accessible or in the alternative state the 
reason why such records are unavailable. 

The applicant, a native of Mexico who claims to have entered the United States for the first time 
in 1975, filed his application for permanent resident status under the LIFE Act (Form 1-485) on 
February 4,2002. 

In a Notice of Intent to Deny (NOID) dated April 29, 2006, the director cited a sworn statement 
of the applicant's dated August 6, 1991, which she interpreted as acknowledging several 
voluntary departures from the United States during the years up to 1985 and four additional 
departures from the United States between 1987 and 1990 varying in duration from two weeks to 
six months. The director indicated that the record contained persuasive evidence of the 
applicant's unlawful residence in the United States from before January 1, 1982 through 1985, 
but that the only evidence of the applicant's residence in the country after 1985 was a letter from 
Cutler Companies that made no mention of his absences from the United States between 1985 
and May 4, 1988. In the director's view, the evidence of record did not establish the applicant's 
continuous unlawful residence in the United States from before January 1, 1982 through May 4, 
1988, and his continuous physical presence in the United States from November 6, 1986 through 
May 4, 1988, as required for adjustment to legal permanent residence under the LIFE Act. The 
applicant was granted 30 days to submit additional evidence. 



In the NOID of April 29, 2006 the director also acknowledged that an earlier NOID, issued on 
March 19, 2004, erroneously stated that the applicant appeared ineligible for LIFE legalization 
because in two examinations of his basic citizenship skills he had failed to demonstrate a basic 

1 knowledge of the English language and of U.S. government and history. The director corrected 
the record, in the NOID issued on April 29, 2006, by stating that the applicant had demonstrated 
the basic citizenship skills required for LIFE legalization in the examinations he took in 2003. 

The applicant did not respond to the NOID of April 29, 2006. On July 1, 2006, therefore, the 
director reviewed the evidence discussed in the NOID and denied the application on the ground 
that the applicant failed to establish that he entered the United States before January 1, 1982 and 
resided continuously in the United States in unlawful status from that date through May 4, 1988. 

The applicant filed a timely appeal through counsel, supplemented by an affidavit from the 
applicant stating that he did not receive the NOID issued on April 29, 2006. This claim may be 
true insofar as the N O D  was sent to the applicant's old address, from which he had moved more 
than two years earlier, as evidenced by a change of address letter from the applicant's accredited 
representative at that time, dated February 18,2004. However, a copy of the NOID was sent to the 
applicant's accredited representative - Catholic Charities in Dallas, Texas - at its correct address. 2 

Since Catholic Charities was not replaced by present counsel until July 28, 2006, when the 
applicant's appeal was filed, the applicant should have received the N O D  of April 29, 2006 
through Catholic Charities. The director's denial decision was also copied to Catholic Charities. 
The fact that the applicant's appeal was timely filed indicates that he did receive the decision, 
presumably through Catholic Charities, and there is no reason to conclude that Catholic Charities 
did not also receive the N O D  in a timely manner. 

On appeal the applicant asserts that he does not recall signing any statement in 1991 that he was 
absent from the United States for all of the times cited by the director in the NOID and in the 
decision, and that he never requested or received voluntary departure. The applicant claims that he 
had only a few departures from the United States for brief time periods, as indicated on his Forms 
1-687 and 1-485. On the Form 1-687, Application for Status as a Temporary Resident (Under 
Section 245A of the Immigration and Nationality Act), which the applicant filed on August 6, 1991 

I In fact, the record shows that the applicant passed the history/civics and reading parts, while failing the 
writing part, of the first examination administered on February 4, 2003. In the second examination, 
administered on October 21, 2003, the applicant passed the writing part, while getting a waiver of 
history/civics and reading. Thus, the applicant passed all three parts of the examination by October 21, 
2003. The applicant expressed his confusion about the NOID of March 19,2004 in a letter response filed 
on April 8,2004, and no decision was issued by the director at that time. 

* A Form G-28, Notice of Entry of Appearance as Attorney or Representative, was filed b m 
of Catholic Charities - Immigration Counseling Services, in Dallas, Texas, with the applicant's Form 1-45 
on February 4, 2002. Catholic Charities remained the applicant's accredited representative in this 
proceeding until a subsequent Form G-28 was filed by present counsel, w i t h  the current appeal 
on July 28,2006. 
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in connection with his claim for class membership in the class action lawsuit filed by Catholic 
Social Services, the applicant stated that he initially entered the United States in 1975 and listed 
six departures from the country up to 1991, only the last three of which - in September 1983, 
January 1985, and December 1987 - occurred during the statutory time period from January 1, 
1982 through May 4, 1988. When he subsequently filed for LIFE legalization in February 2002, 
the applicant supplemented his Form 1-485 with a list of entries to and departures from the United 
States between 1975 and 1991, adding one additional absence (in January 1991) to the list 
previously submitted on the Form 1-687. According to the foregoing lists, the only departures from 
the United States exceeding 45 days occurred in the years 1975 to 1977 - before the statutory time 
period for LIFE legalization - while the three absences between January 1, 1982 and May 4, 1988 
were four days (in 1983), three weeks (in 1985), and three weeks (in 1987) in length, each well 
under the 45-day maximum prescribed in 8 C.F.R. § 245a. 15(c)(l). 

In the sworn statement he signed on August 6, 1991 - the day his Form 1-687 application was filed 
- the applicant was recorded by the interviewing officer as stating that: 

The first time I entered the United States was January 1975. 1 have not resided 
continuously in the United States since January 1982. I have been given several 
voluntary departures from the United States up until 1985. I departed to Mexico 
between 1987 and 1990 four times lasting between two weeks and six months. My 
last entry was in 1990 after a six-month visit to Mexico. 

The foregoing statement, while vague in detail and not entirely consistent with the applicant's list 
of absences on his Form 1-687 and subsequent Form 1-485 addendum, does not necessarily conflict 
with his claim not to have departed the United States for more than 45 days at any time between 
January 1, 1982 and May 4, 1988. The AAO concurs with the director's ultimate determination, 
however, that the record does not establish the applicant's continuous residence in the United 
States in an unlawhl status for that entire time period. 

The AAO agrees with the director's finding that the evidence of record - which includes 
photocopies of the applicant's Form W-2, Wage and Tax Statements, for the years 1980 to 1983, 
numerous pay statements from the years 1981 to 1984, an auto registration card from 1985, and 
other assorted documentation - is sufficient to establish the applicant's continuous residence in the 
United States fiom before January 1, 1982 up to 1985. As evidence of the applicant's residence in 
the United States from 1985 to 1988, the record includes the following: 

3 Catholic Social Services , Inc. v. Meese, vacated sub nom. Reno v. Catholic Social Services, Inc., 
509 U.S. 43 (1993). 

4 Counsel submitted documentary evidence on appeal that the applicant had taken 74 hours of English 
language instruction in 2005. Since the applicant's basic citizenship skills are not at issue in this appeal, 
however, this evidence is irrelevant. 
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An affidavit from of Cutler-Companies in Dallas, Texas, dated 
May 18, 1991, stating that the applicant had been employed from May 1985 
through December 1988, "perfonn[ing] labor related jobs for our construction 
division." 

Affidavits from the applicant's brother, dated May 20, 1991 and January 14,2002, 
stating that he and the applicant had shared the same residences in Dallas since 
1980 - from 1980 to 1986 at - and from 1986 to 1991 at 

- and that the applicant traveled to Mexico for about 20 days 
in January 1985 and about a month inDecember 1987. 

A letter f r o m  of Dallas, Texas, stating that he had known the 
applicant since September 1979 and rented a house to him at 
from 1980 to 1986. 

A letter fro-of  alla as, dated August 1, 1991, stating that he and 
the applicant traveled to Mexico together in 1987. 

Affidavits from seven residents of Dallas, prepared in March and April 1991, and 
again from October 2001 to January 2002, each stating that he has known the 
applicant since the late 1970s. 

The affidavit from of Cutler-Industries, stating that the applicant was employed by 
the company from May 1985 to December 1988, does not comport with the regulatory 
requirements of 8 C.F.R. 9 245a.2(d)(3)(i) because it did not provide the applicant's address at 
the time of employment, did not declare whether the information was taken from company 
records, and did not indicate whether such records were available for review. In addition, the 
affidavit did not describe the nature of the company's business, was not prepared on company 
letterhead, and its signatory, , did not identify his position with the company. 
Furthermore, the record contains no earnings statements or W-2 Forms from the applicant's 

- - 

employment with Cutler-Industries, in contrast to his employment with other companies earlier 
11 of the foregoing reasons, the AAO concludes that the employment affidavit 
has little evidentiary weight. 

The affidavits and letters from the applicant's brother, former landlord, and acquaintances who 
claim to have known him since the late 1970s are woefully short on substance. They contain 
almost no information about the decades-long relationship the authors claim to have had with the 
applicant, or the applicant's life in the United States during the 1980s. Except for the applicant's 
brother and former landlord, none of the affiants indicated where they had known the applicant 
over the years or identified any addresses for him in the United States during the 1980s. None of 
the letters and affidavits are supported by any documentation of the authors' own identity and 
presence in the United States during the pertinent years of 1981 to 1988, which calls into 
question the basis of their knowledge that the applicant was resident and physically present in the 



country during that time period. For the reasons explained above, the AAO concludes that the 
foregoing affidavits and letters have little evidentiary weight. 

Based on the foregoing analysis, the AAO concludes that the applicant has failed to overcome 
the ground for denial. While the record is sufficient to establish the applicant's continuous 
residence in the United States from before January 1, 1982 up to 1985, it is insufficient to 
establish that he resided continuously in the United States in an unlawful status during the rest of 
the statutory period from 1985 through May 4, 1988. as required under section 1104(c)(2)(B)(i) 
of the LIFE Act, 8 U.S.C. 5 245A(a)(2)(A). Likewise, the applicant has failed to establish his 
continuous physical presence in the United States from November 6, 1986 through May 4, 1988, 
as required under section 1104(c)(2)(C)(i) of the LIFE Act, 8 U.S.C. tj 245A(a)(3)(A). 
Accordingly, the applicant is ineligible for permanent resident status under section 1104 of the 
LIFE Act. 

The appeal will be dismissed, and the application denied. 

ORDER: The appeal is dismissed. 


