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DISCUSSION: The application for permanent resident status under the Legal Immigration Family 
Equity (LIFE) Act was denied by the director, Los Angeles, and is now before the Administrative 
Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The director denied the application based on the determination that the applicant had not met his burden 
of proof to establish eligibility to adjust to permanent resident status under the provisions of the LIFE 
Act. Specifically, the director concluded that the evidence submitted by the applicant to establish entry 
and residence was not credible, and the applicant's controlled substance conviction was a disqualifLing 
criminal conviction. See Section 11 04(c)(2)(D)(ii) of the LIFE Act. 

The applicant represents himself on appeal. He states on the Notice of Appeal (Form I-290B) that he 
has submitted credible affidavits in support of his application for permanent residence and that, aside 
from his arrest in 1990, he has not violated any law. The applicant checked the box on the Form I- 
290B indicating that he would submit a brief and/or additional evidence in support of his appeal. To 
date, no further documents have been filed. 

To be eligible for adjustment to permanent resident status under the LIFE Act, the applicant must 
establish his or her continuous, unlawful residence in the United States from before January 1, 1982 
through May 4, 1988, as well as continuous physical presence in the United States from November 
6, 1986 through May 4, 1988. Section 1 104(c)(2)(B) of the LIFE Act states in relevant part: 

(i) In General - The alien must establish that he or she entered the United States before 
January 1, 1982, and has resided continuously in the United States in an unlawful status 
since such date and through May 4, 1988. In determining whether an alien maintained 
continuous unlawful residence in the United States for purposes of this subparagraph, the 
regulations prescribed by the Attorney General under section 245A(g) of the Immigration 
and Nationality Act (INA) that were most recently in effect before the date of the 
enactment of this Act shall apply. 

See also 8 C.F.R. 8 245a. 11(b). 

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to 
establish by a preponderance of the evidence that he or she has resided in the United States for the 
requisite periods, is admissible to the United States and is otherwise eligible for adjustment of status 
under this section. The inference to be drawn from the documentation provided shall depend on the 
extent of the documentation, its credibility and amenability to verification. 8 C.F.R. 8 245a.l2(e). 

Additionally, an alien who has been convicted of a felony or of three or more misdemeanors 
committed in the United States is ineligible for adjustment to Lawful Permanent Resident status. 8 
C.F.R. 8 245a.l8(a)(l). "Felony" means a crime committed in the United States punishable by 
imprisonment for a term of more than one year, regardless of the term such alien actually served, if 
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any, except when the offense is defined by the state as a misdemeanor, and the sentence actually 
imposed is one year or less, regardless of the term such alien actually served. Under this exception, 
for purposes of 8 C.F.R. Part 245a, the crime shall be treated as a misdemeanor. 8 C.F.R. 5 
245a. 1 (p). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any, 
or (2) a crime treated as a misdemeanor under 8 C.F.R. €j 245a. l(p). For purposes of this definition, 
any crime punishable by imprisonment for a maximum term of five days or less shall not be 
considered a misdemeanor. 8 C.F.R. €j 245a. l(o). 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of the 
alien entered by a court or, if adjudication of guilt has been withheld, where - (i) a judge 
or jury has found the alien guilty or the alien has entered a plea of guilty or nolo 
contendere or has admitted sufficient facts to warrant a finding of guilt, and (ii) the 
judge has ordered some form of punishment, penalty, or restraint on the alien's liberty to 
be imposed. 

Section 10 1 (a)(48)(A) of the Immigration and Naturalization Act (Act), 8 U.S.C. €j 1 101 (a)(48)(A). 

Under the statutory definition of "conviction" provided at section 101 (a)(48)(A) of the INA, no effect is 
to be given, in immigration proceedings, to a state action which purports to expunge, dismiss, cancel, 
vacate, discharge, or otherwise remove a guilty plea or other record of guilt or conviction. An alien 
remains convicted for immigration purposes notwithstanding a subsequent state action purporting to 
erase the original determination of guilt. Matter of Roldan, 22 I .  & N. Dec. 5 12 (BIA 1999). State 
rehabilitative actions that do not vacate a conviction on the merits as a result of underlying 
procedural or constitutional defects are of no effect in determining whether an alien is considered 
convicted for immigration purposes. Matter of Roldan, id. 

At issue in this proceeding is whether the applicant has established that he resided in the United 
States throughout the statutory period and whether he met his burden of establishing that he is 
otherwise admissible to the United States, that he does not have a disqualifying criminal conviction, 
and that he is eligible to adjust to lawful permanent resident status. Here, the applicant has failed to 
demonstrate admissibility as well as continuous residence for the requisite period of time. 

The record before the AAO contains FBI documents which indicate that on January 30, 1990, the 
applicant was charged with one count of violating section 1 1550 of the California Health and Safety 
Code - Unlawful Use/Under the InJuence of Controlled Substance. This offense is classified as a 
misdemeanor. The AAO has reviewed the statute in question. A reading of the statute states that 
anyone convicted of violating section1 1550 of the Health and Safety code "shall be sentenced to 
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serve a term of not less than 90 days or more than one year in a county jail," unless the court orders 
participation in a licensed drug rehabilitation program in lieu of confinement in a county jail. The 
applicant was sentenced to 12 months of probation. 

The record contains no documents to indicate the nature and extent of the applicant's criminal 
conviction for violating a law relating to a controlled substance. A controlled substance conviction 
is a bar to admissibility, and therefore to adjustment of status under the LIFE Act. 8 U.S.C. 5 
1 182(a)(2)(A)(i)(II). However, an applicant inadmissible under 8 U.S.C. 5 1 182(a)(2)(A)(i)(II) may 
be granted a waiver of inadmissibility if his conviction was for simple possession of thirty grams or 
less of marihuana and he can establish that denial of his admission would result in extreme hardship 
to his United States citizen or lawful permanent resident spouse, parent, son or daughter. See 8 
U.S.C. 3 1 182(h). The AAO has reviewed all of the documents in the file and there is no evidence to 
determine that the applicant's conviction was for possession of thirty grams or less of marihuana. 

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to 
establish by a preponderance of the evidence that he or she is admissible to the United States and is 
otherwise eligible for adjustment of status under this section. The applicant has not met this burden 
and his appeal is subject to dismissal because he has not established that his controlled substance 
conviction is not a disqualifying criminal conviction. See 8 C.F.R. 5 245a.l8(a)(l). 

Furthermore, the evidence in the record indicates that the applicant stated to district adjudications 
officer that he initially entered the United States in 1986. The record contains a sworn statement to 
that effect signed by the applicant on August 23, 1995. Additionally, the documents submitted by 
the applicant to establish residence since before January 1, 1982 are dated no earlier than 1987, and 
the affidavits offered from friends and relatives are not independently verifiable and thus not 
credible. They are accorded little weight in examining the issue of entry and residence. The 
conflict between some of the documents in the record before the AAO and the information listed on 
the Form 1-485 remain unresolved on appeal. 

Clearly, the applicant has not established by a preponderance of the evidence that he entered the 
United States before January 1, 1982 and the record suggests that his first entry occurred in 1986. 
Thus, the applicant is not eligible to adjust to lawful permanent resident status under the LIFE Act 
for the reasons stated above. See 8 C.F.R. § 245a. 18(a)(l). 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


