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DISCUSSION: The application for permanent resident status under the Legal Immigration 
Family Equity (LIFE) Act was denied by the director, Seattle, Washington. The decision is now 
before the Administrative Appeals Office (AAO) on appeal.' The appeal will be dismissed. 

The director denied the application because the applicant failed to establish unlawful residence in 
the United States for the requisite period of time and because the applicant had a controlled 
substance conviction in California, and a misdemeanor drunk driving conviction in Washington. 

An applicant for permanent resident status under section 1104 of the LIFE Act must establish 
entry into the United States before January 1, 1982 and continuous residence in the United States 
in an unlawful status since such date through May 4, 1988. See 4 1104(c)(2)(B) of the LIFE Act 
and 8 C.F.R. fj 245a.l l(b). 

An applicant for permanent resident status under section 11 04 of the LIFE Act has the burden to 
establish by a preponderance of the evidence that he or she has resided in the United States for 
the requisite periods, is admissible to the United States and is otherwise eligible for adjustment 
of status under this section. The inference to be drawn from the documentation provided shall 
depend on the extent of the documentation, its credibility and amenability to verification. 8 
C.F.R. 5 245a.l2(e). 

Furthermore, an alien who has been convicted of a felony or of three or more misdemeanors 
committed in the United States is ineligible for adjustment to Lawful Permanent Resident status. 
8 C.F.R. 9 245a.l8(a)(l). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if 

I The AAO observes that the record indicates a series of procedural errors in this case. The original 
decision denying the application for adjustment to permanent residence (Form 1-485) was issued by the 
Seattle district office on November 19, 2007. The denial notice directed the applicant to file a Notice of 
Appeal (Form I-290B) "with the office that rendered the denial decision within thirty (30) days ..." 
Counsel of record filed a timely Notice of Appeal on Form 1-694 with the Seattle district office on 
December 20, 2007. The Seattle district office rejected the Form 1-694 on December 31, 2007, and 
infonned the applicant that a Notice of Appeal must be filed at: USCIS, Box 805876, Chicago, Illinois, 
60680-4120. The applicant filed a second Notice of Appeal (Form 1-694) at the Chicago address on 
January 3, 2008. However, by this point in time the appeal was untimely. This appeal was again 
rejected, without explanation, on February 12, 2008. Although the Notice of Appeal should have been 
filed within 30 days of the original denial of the application for permanent residence at the Chicago 
address, the AAO will adjudicate the appeal de novo because of the erroneous instruction to file the 
appeal with the local field office, and the unexplained rejection of the late filed appeal on January 2, 
2008. The AAO reviews each case de novo as to all questions of law, fact, discretion, or any other issue 
that may arise in an appeal that falls under its jurisdiction. See Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989) (noting that the AAO reviews appeals on a de novo basis). 
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any, or (2) a crime treated as a misdemeanor under 8 C.F.R. 5 245a.l(p). For purposes of this 
definition, any crime punishable by imprisonment for a maximum term of five days or less shall 
not be considered a misdemeanor. 8 C.F.R. 5 245a. l(o). 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of 
the alien entered by a court or, if adjudication of guilt has been withheld, where - (i) 
a judge or jury has found the alien guilty or the alien has entered a plea of guilty or 
nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and (ii) 
the judge has ordered some form of punishment, penalty, or restraint on the alien's 
liberty to be imposed. 

Section 101(a)(48)(A) of the Immigration and Naturalization Act (Act), 8 U.S.C. $ 1101(a)(48)(A).. 

Under the statutory definition of "conviction" provided at section 101(a)(48)(A) of the INA, no 
effect is to be given, in immigration proceedings, to a state action which purports to expunge, 
dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or 
conviction. An alien remains convicted for immigration purposes notwithstanding a subsequent 
state action purporting to erase the original determination of guilt. Matter of Roldan, 22 I .  & N. 
Dec. 5 12 (BIA 1999). 

The record contains court documents that reflect the applicant has three arrests and two 
misdemeanor convictions in the United States: 

On March 23, 1988, the applicant was charged with one count of violating section 653F 
(D) of the California Penal Code - Soliciting the Commission of 
charge was ultimately dismissed on October 3, 1988. (Docket No. 

On August 26, 1988, the applicant was charged with one count of violating section 11364 
of the California Health and Safety Code - Possession of Drug Paraphernalia. The 

to this charge and was sentenced to 24 months of probation. 
(Docket No. 

On October 8, 1998, the applicant was convicted subsequent to a trial by jury of one 
count of violating section 46.61.502 of the Washington Criminal Code - Driving Under 
the Influence. The applicant was sentenced one year in jail with 364 days suspended, 
and ordered to pay a fine of $575. 

On appeal, present counsel of record asserts that the applicant's prior counsel was grossly 
ineffective. Counsel states that the prior counsel failed to attend the applicant's interview and 
instead sent an attorney with no immigration experience, failed to respond to a request for 
additional evidence directed to the applicant at the time of the interview, failed to respond to the 
Notice of Intent to Deny (NOID), and thus effectively undermined the applicant's opportunity to 
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adjust his status to one of lawhl permanent residence. Present counsel submitted a photocopy of 
the complaint filed with the Washington State Bar Association in support of his allegations 
regarding the ineffectiveness of prior counsel. A motion to reopen or reconsider based upon a 
claim of ineffective assistance of counsel requires: (1) that the motion be supported by an affidavit 
of the allegedly aggrieved respondent setting forth in detail the agreement that was entered into 
with counsel with respect to the actions to be taken and what representations counsel did or did not 
make to the respondent in this regard, (2) that counsel whose integrity or competence is being 
impugned be informed of the allegations leveled against him and be given an opportunity to 
respond, and (3) that the motion reflect whether a complaint has been filed with appropriate 
disciplinary authorities with respect to any violation of counsel's ethical or legal responsibilities, 
and if not, why not. Matter of Lozada, 19 I&N Dec. 647 (HA 1988). In this instance, the 
petitioner failed to substantiate his claim of ineffective counsel. 

Counsel argues that the applicant remains eligible for permanent resident status because he has 
established that he entered the United States prior to January 1, 1982, remained in an unlawful 
status through May 4, 1988, and is otherwise admissible. Counsel maintains that the applicant's 
1988 conviction for possession of drug paraphernalia is not a disqualifying criminal conviction 
because it falls under the exception to non-waivable controlled substance offenses for convictions 
relating to a single offense of simple possession of 30 grams or less of marihuana. 8 U.S.C. fj 
245A(d)(2)(B)(ii)(II). Counsel argues that the applicant is eligible for a waiver under 8 U.S.C. fj 
212(h) ( l ) (~)~  because, although the applicant's conviction does not involve possession of 30 
grams or less of marihuana, a conviction for possession of drug paraphernalia is a lesser offense 
and thus amenable to treatment under the Federal First Offender Act (FFOA), 18 U.S.C. tj 3607, 
pursuant to the Ninth Circuit Court of Appeals holding in Cardenas-Uriarte v. INS, 227 F.3d 1132 
(9th Cir. 2000). 

The AAO has reviewed the Court's reasoning in Cardenas-Uriarte v. INS, and finds it inapplicable 
in the case presently before us. In that case, the Court noted that in order to qualify for FFOA 
treatment, an alien must show that: (1) he has been found guilty of simple possession of a 
controlled substance; (2) he has not, prior to the commission of such offense, been convicted of 
violating a federal or state law relating to controlled substances; (3) he has not previously been 
accorded first offender treatment under any law; and (4) the court has entered an order pursuant to 
a state rehabilitative statute under which the criminal proceedings have been deferred pending 
successful completion of probation or the proceedings have been or will be dismissed after 
probation. 18 U.S.C. tj 3607(a). Furthermore, the Court ruled that a conviction for possession of 
drug paraphernalia, although not technically a conviction for possession of a controlled substance, 
nonetheless qualifies for FFOA treatment because to conclude otherwise would "frustrate 

Section 212(h)(l)(B) of the Immigration and Nationality Act, 8 U.S.C. tj 212(h)(l)(B), authorizes the 
Attorney General, in his discretion, to waiver certain criminal grounds of inadmissibility for aliens who 
are the spouse, parent, son, or daughter of a United States citizen or lawful permanent resident and whose 
exclusion would result in extreme hardship to the qualifying relative. See Matter of Alarcon, 20 I&N 
Dec. 557 (BIA 1992). In this case, the applicant is married to a lawful permanent resident. 



congressional intent and lead to an absurd result." Cardenas-Uriarte v. INS, 227 F.3d at 1137. 
The Court arrived at this conclusion by finding that the intent of Congress in enacting the FFOA 
was to eliminate the harsh consequences that generally flow from a conviction for the least serious 
forms of drug offenses. The Court reasoned that to conclude that a conviction for actual 
possession of 30 grams or less of a controlled substance would qualify for FFOA treatment, but a 
lesser offense of possession drug paraphernalia would not, would compel an "absurd result." 

The AAO has examined the court documents in the record that pertain to the applicant's 1988 
California conviction for possession of drug paraphernalia. The documents reveal that the 
applicant pleaded guilty to one count violating section 11364 of the California Health and Safety 
Code - Possession of Drug Paraphernalia. The court documents reveal that the offense was 
charged as a mi~demeanor.~ The record indicates that the imposition of sentence was suspended, 
and the applicant was sentenced to 24 months of probation and 10 days in jail. Thereafter on 
January 24, 1989, the applicant's sentence of probation was revoked, and a bench warrant in the 
amount of $10,000 was issued by the judge because the applicant failed to appear for a hearing 
regarding his jail sentence. There is no further explanation in the record whether the applicant's 
sentence of probation was reinstated, or whether the applicant ultimately successfully complied 
with the terms of probation and had the conviction dismissed, expunged, deferred or othenvise 
vacated pursuant to one of California's post-conviction rehabilitative statutes. Thus, the 
applicant cannot meet the fourth prong of the test outlined in the Court's ruling in Cardenas- 
Uriarte v. INS. supra. 

The applicant's 1988 conviction for violating section 1 1364 of the California Health and Safety 
Code -Possession of Drug Paraphernalia, remains valid for immigration purposes. There is no 
evidence in the record to suggest that the court entered an order pursuant to a state rehabilitative 
statute under which the criminal proceedings have been deferred pending successful completion of 
probation or the proceedings have been or will be dismissed after probation. The applicant is 
inadmissible because of his conviction for violating a law relating to a controlled substance, 8 
U.S.C. 5 212(a)(2)(A)(i)(II), and there is nothing in the record to suggest that his drug conviction 
qualifies for FFOA treatment, thus making the applicant eligible for a 212(h)(l)(B) waiver. 
Despite the applicant's claim that his prior counsel was ineffective, there is no evidence that 
present counsel has successfully expunged the applicant's 1998 d ~ u g  conviction such as to 
eliminate it's immigration ~onse~uences .~  Hence, the applicant remains ineligible for permanent 
resident status on these grounds. 

3 The classification of a particular punishment is governed by California Penal Code section 17(b), 
which sets out the range of judgments "for all purposes" subsequent to judgment. See Cal. Penal Code 
section 17(b). A misdemeanor offense is punishable in California by a term of imprisonment not to 
exceed six months, or by a fine not exceeding $1,000, or both. See Cal. Penal Code section 19. 

Even if the AAO were to conclude that the applicant's drug conviction qualified for FFOA treatment in 
this particular instance, the federal first offender exception does not apply to convicted aliens who are 
eligible for, but have not yet received, expungement of the conviction. See Chavez-Perez v. Ashcroft, 386 
F.3d 1284, 1291 (9th Cir. 2004). 
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Furthermore, even if the AAO were to disregard the 1988 drug conviction, the applicant has not 
submitted credible, probative and sufficient evidence of residence for the requisite time period. 
The evidence of residence consists of self-serving, unverifiable, generalized affidavits from 
hends, photocopies of tax returns for years outside of the statutory period, as well as pay stubs, 
and postal receipts for several of the qualifying years, but do not include anything earlier than 
1983. Upon a de novo review of all of the evidence in the record, the AAO agrees with the 
director that the evidence submitted by the applicant has not established that he is eligible for the 
benefit sought. 

Therefore, based upon the foregoing, the applicant has failed to establish by a preponderatice of 
the evidence that he entered the United States before January 1, 1982 and continuously resided in 
an unlawful status in the United States for the requisite period as required under both section 
1 104(c)(Z)(B) of the LIFE Act and 8 C.F.R. 4 245a. 1 1 (b). The applicant is, therefore, ineligible 
for permanent resident status under the LIFE Act on this basis. 

An alien applying for adjustment of status under the provisions of section 11 40 of the LIFE Act 
has the burden of proving by a preponderance of evidence that he or she has continuously resided 
in an unlawful status in the United States from January 1, 1982 to May 4, 1988, is admissible to the 
United States under the provisions of section 212(a) of the INrZ, and is otherwise eligible for 
adjustment of status. 8 C.F.R. tj 245a. 1 1. The applicant has failed to nieet this burden. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility. 


