
U.S. Department of Homeland Security 
20 Massachusetts Ave., N.W., Rm. A3042 
Washington, DC 20529 

~d"tit*& ua*~ UG&kKLu, , 
pm'$dat U. S. Citizenship 
invasion of pemmai privacy and Immigration 

PUbs~ac c~~~~ % 

FILE: OFFICE: CALIFORNIA SERVICE CENTER DATE: A ~ R  f), 7 

IN RE: Applicant: 

APPLICATION: Application for Temporary Protected Status under Section 244 of the Immigration 
and Nationality Act, 8 U.S.C. 8 1254 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS : 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

ert P. Wiemann, Director 
Administrative Appeals Office 



+ - Page 2 

DISCUSSION: The application was denied by the Director, California Service Center, and is now before the 
Administrative Appeals Office on appeal. The appeal will be dismissed. 

The applicant claims to be a native and citizen of El Salvador who. is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1254. 

The director denied the application because he found that the applicant had failed to submit the requested 
court documentation relating to his criminal record. 

On appeal, counsel submits a statement. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. $244.2, provide that an applicant who is a 
national of a foreign state is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244@) of the Act; 

(b) Has been continuously physically present in the United States since the 
effective date of the most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the Attorney 
General may designate; 

(d) .Is adrmssible as an immigrant except as provided under section 244.3; 

(e) Is not ineligible under 8 C.F.R. $ 244.4; and 

(f) (1) Registers for Temporary Protected Status during the initial 
registration period announced by pubic notice in the FEDERAL 
REGISTER, or 

(2) During any subsequent extension of such designation if at the 
time of the initial regstration period: 

(i) The applicant is a nonimmigrant or has been 
granted voluntary departure status or any relief from 
removal; 

(ii) The applicant has an application for change of 
status, adjustment of status, asylum, voluntary 
departure, or any relief fiom removal which is pending 
or subject to fbrther review or appeal; 

(iii) The applicant is a parolee or has a pending request 
for reparole; or 

(iv) The applicant is a spouse or child of an alien 
currently eligible to be a TPS registrant. 

An alien shall not be eligible for temporary protected status under this section if the Secretary of the 
Department of Homeland Security finds that the alien has been convicted of any felony or two or more 
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misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 C.F.R. $ 
244.4(a). 

8 C.F.R. $244.1 defines "felony" and "misdemeanor:" 

Felony means a crime committed in the United States, punishable by imprisonment for a term 
of more than one year, regardless of the term such alien actually served, if any, except: When 
the offense is defined by the State as a misdemeanor and the sentence actually imposed is one 
year or less regardless of the term such alien actually served. Under this exception for 
purposes of section 244 of the Act, the crime shall be treated as a misdemeanor. 

Misdemeanor means a crime committed in the United States, either 

(1) Punishable by imprisonment for a term of one year or less, regardless of the 
term such alien actually served, if any, or 

(2) A crime treated as a misdemeanor under the term "felony" of this section. 

For purposes of this definition, any crime punishable by imprisonment for a 
maximum term of five days or less shall not be considered a misdemeanor. 

The FBI report reveals the following offenses: 

(1) Arrested on September 19, 1983, in Santa Barbara, California, for Count 1, grand theft 
property, a felony; and Count 2, "illegal alien," a misdemeanor. While the FBI report shows 
that the charges were dismissed on October 19, 1983, the court disposition is not contained in 
the record to establish that the charges were, in fact, dismissed as shown on the report. 

(2) Arrested on January 9, 1984, in Santa Barbara, California, for the misdemeanor offense of hit 
and run driving with property damage. The court's final disposition of this arrest is not 
contained in the record. 

(3) Arrested on June 22, 2003, in Santa Barbara, California, for disorderly conduct, under the 
influence of drug. The court's final disposition of this arrest is not contained in the record. 

Based on the Federal Bureau of Investigation (FBI) fingerprint results report, contained in the record of 
proceeding, the applicant was requested on February 25, 2003, to submit a certified copy of the final court 
disposition listed in the report. He was advised that the final disposition should be obtained from the court where 
the hearing took place, not from the police station. The applicant failed to submit the requested final court 
dispositions of his arrests. The director determined that the applicant had failed to submit evidence necessary 
for the proper adjudication of the application and denied the application on October 1,2003. 

On appeal, counsel asserts that the 1983 arrest (No. 1 above) was dismissed, and that the records, if they were 
to exist, would be twenty years old. Counsel concluded, therefore, that the director had unrealistically 
expected the applicant to obtain certified records of a case that was dismissed over twenty years ago. Counsel 
fwther asserts that there was no court action on the applicant's 1984 arrest (No. 2 above). He states: "Again, - 

what possible COURT DISPOSITION could the applicant obtain for such non-action by the court. The court 
was never involved in that case because the matter only involved an arrest. How could the applicant obtain 
documents which the court does not have? It would be an exercise in futility to request such CERTIFIED 
DOCUMENTS. To hold that the documents exist, would be contrary to logic and precedent as it currently 
exists in California." Counsel concluded that the applicant provided the director with all the documentation 
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necessary to adjudicate his request for relief, and that the director had all the documentation available to the 
applicant at the time of the denial of the TPS application. 

The instructions regarding the usage of the FBI report, and the provisions of 28 C.F.R. 3 50.12, state, in part: 

If the information on the record is used to disqualify an applicant, the official making the 
determination of suitability for licensing or employment shall provide the applicant the 
opportunity to complete, or challenge the accuracy of, the information contained in the FBI 
identification record. The deciding official should not deny the license or employment based 
on the information in the record until the applicant has been afforded a reasonable time to 
correct or complete the information, or has declined to do so. 

The record shows that the applicant was offered the opportunity to submit actual court dispositions relating to 
all of his arrests. The applicant has declined to do so. 

Accordingly, the applicant is ineligible for temporary protected status because of his failure to provide 
information necessary for the adjudication of his application. 8 C.F.R. 3 244.9(a). 

It is noted that on October 3 1, 2001, the Immigration Judge administratively closed removal proceedings based 
on the filing of a TPS application by the applicant. 

An alien applying for temporary protected status has the burden of proving that he or she meets the 
requirements enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The 
applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


