
U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Office ofAdministrative Appeals M S  2090 
Washington, DC 20529-2090 

fi 
Office: VERMONT SERVICE CENTER Date: AUG 0 6 2009 

[EAC 08 052 767141 

IN RE: Applicant: 

APPLICATION: Application for Temporary Protected Status under Section 244 of the Immigration 
and Nationality Act, 8 U.S.C. fj 1254 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the Vermont Service Center. Any further inquiry must be made to that office. 

d/ Acting Chief, Administrative Appeals Office 



DISCUSSION: The application was denied by the Director, Vermont Service Center. The application 
is now before the Administrative Appeals Office on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. $1254. 

The director determined that the applicant had been convicted of two misdemeanors in the United 
States. The director, therefore, denied the application. The director also found that the applicant failed 
to establish he had continuously resided in the United States since February 13, 2001 and been 
continuously physically present in the United States since March 9,2001. 

On appeal, counsel for the applicant states that the director's decision is in error. According to 
counsel, the applicant has only one misdemeanor conviction. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. 5 244.2, provide that an applicant 
who is a national of a foreign state designated by the Attorney General is eligible for temporary 
protected status only if such alien establishes that he or she: 

(a) Is a national, as defined in section 101(a)(21) of the Act, of a foreign 
state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States since the 
effective date of the most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the 
Attorney General may designate; 

(d) Is admissible as an immigrant except as provided under section 244.3; 

(el Is not ineligible under 8 C.F.R.. 5 244.4; and 

(0 (1) Registers for TPS during the initial registration period announced 
by public notice in the Federal Register, or 

(2) During any subsequent extension of such designation, if at the time of 
the initial registration period:. . . . 

The term continuously physically present, as used in 8 C.F.R. tj 244.1, means actual physical presence 
in the United States for the entire period specified in the regulations. An alien shall not be considered to 
have failed to maintain continuous physical presence in the United States by virtue of brief, casual, and 
innocent absences as defined within this section. 

The term continuously resided, as used in 8 C.F.R. tj 244.1, means residing in the United States for the 
entire period specified in the regulations. An alien shall not be considered to have failed to maintain 



continuous residence in the United States by reason of a brief, casual, and innocent absence as defined 
within this section or due merely to a brief temporary trip abroad required by emergency or extenuating 
circumstances outside the control of the alien. 

The term brieJl casual and innocent absence, as defined in 8 C.F.R. $244.1, means a departure from 
the United States that satisfies the following criteria: 

(1) Each such absence was of short duration and reasonably calculated to 
accomplish the purpose(s) for the absence; 

(2) The absence was not the result of an order of deportation, an order of 
voluntary departure, or an administrative grant of voluntary departure without 
the institution of deportation proceedings; and 

(3) The purposes for the absence from the United States or actions while outside 
of the United States were not contrary to law. 

Section 244(c) ALIENS ELIGIBLE FOR TEMPORARY PROTECTED STATUS.- 

(2) ELIGIBILITY STANDARDS.- 

(B) ALIENS INELIGIBLE. - An alien shall not be eligible for 
temporary protected status under this section if the Attorney General 
finds that- 

(i) the alien has been convicted of any felony or 2 
misdemeanors committed in the United States, .... 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment 
for a term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime 
treated as a misdemeanor under the term "felony" of this section. For purposes of this definition, any 
crime punishable by imprisonment for a maximum term of five days or less shall not be considered a 
misdemeanor. 8 C.F.R.. § 244.1. 

The record reveals: 

1. On January 9, 1994, the Baldwin Park, California Police Department arrested 
the applicant for "Und Inflnce AlchllDmg in Veh". The applicant pled 
guilty and was convicted of this misdemeanor on March 18, 1994. 

2. On September 2, 2000, the Mineola, New York Police Department arrested 
the applicant for "Driving While Intoxicated". The applicant pled guilty and 
was convicted of this misdemeanor on September 6,2000. 



The director determined the applicant had been convicted of two misdemeanors and denied the 
application. 

On appeal, counsel for the applicant states that the applicant only has one misdemeanor conviction. 
According to counsel, the applicant's March 18, 1994 conviction "was vacated based on constitutional 
grounds." Consequently, counsel contends that this is not a conviction for immigration purposes. 
However, although the record does show that the sentence was suspended, the applicant was found 
guilty and sentenced to 4 days in jail and a fine of $390.00. Congress has not provided any exception 
for aliens who have been accorded rehabilitative treatment under state law. State rehabilitative 
actions that do not vacate a conviction on the merits are of no effect in determining whether an alien 
is considered convicted for immigration purposes. Matter of Roldan, 22 I&N Dec. 5 12, (BIA 1999). 
However, the Board of Immigration Appeals, in Matter of Roldan, ibid, held that under the statutory 
definition of "conviction" provided at section 101 (a)(48)(A) of the Act, 8 U.S.C. 8 1 1 O(a)(48)(A), no 
effect is to be given the immigration proceedings to a state action which purports to expunge, 
dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or 
conviction by operation of a state rehabilitative stature. Additionally, Congress has not provided any 
exception for aliens who have been accorded rehabilitative treatment under state law. State 
rehabilitative actions that do not vacate a conviction on the merits are of no effect in determining 
whether an alien is considered convicted for immigration purposes. Matter of Roldan, ibid. In this 
case, there is no evidence that the conviction was overturned on its merits. As a result, the applicant 
remains convicted, for immigration purposes, of two misdemeanor offenses. 

The applicant is ineligible for temporary protected status because of his two misdemeanor convictions. 
8 C.F.R.5 244.4(a). 

The second and third issues in this proceeding are whether the applicant has established his 
continuous residence in the United States since February 13, 2001 and his continuous physical 
presence in the United States since March 9, 2001. The director determined that the applicant failed 
to establish continuous residence and continuous physical presence in the United States during the 
qualifying period because he testified that he left the United States to return to El Salvador in 2003. 
Counsel states that the applicant did leave the United States on September 11, 2003 but returned on 
October 7, 2003, thus his departure was brief, casual and innocent and did not interrupt the 
applicant's residence requirement. To support this claim the applicant provided a copy of his 
passport and Form 1-94, Arrival-Departure Record which indicates that the applicant entered the 
United States on October 7, 2003 and had been paroled for Humanitarian Reasons. Consequently, 
the applicant has submitted sufficient evidence to establish that he has met the criteria described in 8 
C.F.R. 5 244.2(b) and (c). and this basis for the denial of the application will be withdrawn. 

The burden of proof is upon the applicant to establish that he or she meets the above requirements. The 
applicant's statement, on appeal, does not overcome the adverse evidence in the record. Consequently, 
the director's decision to deny the application for temporary protected status will be affirmed. 
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An alien applying for temporary protected status has the burden of proving that he or she meets the 
requirements enumerated above and is otherwise eligible under the provisions of section 244 of the Act. 
The applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


