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DISCUSSION: The application was denied by the Director, Vermont Service Center. The application 
is now before the Administrative Appeals Office on appeal. The appeal will be sustained. 

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. 51254. 

The director denied the application because he found the applicant inadmissible under section 
212(a)(2)(A)(i)(II) of the Act due to his drug-related conviction. 

On appeal, counsel for the applicant states that the applicant's guilty plea was vacated and set aside. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. $244.2, provide that an applicant who 
is a national of a foreign state is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States since the 
effective date of the most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the 
Attorney General may designate; 

(d) Is admissible as an immigrant except as provided under section 244.3; 

(e) Is not ineligible under 8 C.F.R. 5 244.4; and 

(f) (1) Registers for Temporary Protected Status during the 
initial registration period announced by public notice in 
the FEDERAL REGISTER, or 

(2) During any subsequent extension of such designation if at 
the time of the initial registration period: 

(i) The applicant is a nonimmigrant or has been granted 
voluntary departure status or any relief from removal; 

(ii) The applicant has an application for change of status, 
adjustment of status, asylum, voluntary departure, or any 
relief from removal which is pending or subject to further 
review or appeal; 

(iii) The applicant is a parolee or has a pending request 
for reparole; or 
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(iv) The applicant is a spouse or child of an alien 
currently eligible to be a TPS registrant. 

An alien shall not be eligible for temporary protected status under this section if the Secretary of the 
Department of Homeland Security finds that the alien has been convicted of any felony or two or 
more misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 
C.F.R. 9 244.4(a). 

8 C.F.R. 9 244.1 defines "felony" and "misdemeanor:" 

Felony means a crime committed in the United States, punishable by imprisonment 
for a term of more than one year, regardless of the term such alien actually served, if 
any, except: When the offense is defined by the State as a misdemeanor and the 
sentence actually imposed is one year or less regardless of the term such alien 
actually served. Under this exception for purposes of section 244 of the Act, the 
crime shall be treated as a misdemeanor. 

Misdemeanor means a crime committed in the United States, either 

(1) Punishable by imprisonment for a term of one year or less, regardless 
of the term such alien actually served, if any, or 

(2) A crime treated as a misdemeanor under the term "felony" of this 
section. 

For purposes of this definition, any crime punishable by imprisonment for 
a maximum term of five days or less shall not be considered a 
misdemeanor. 

An alien is inadmissible if he has been convicted of, or admits having committed, or admits 
committing acts which constitute the essential elements of a violation of (or a conspiracy to violate) 
any law or regulation of a State, the United States, or a foreign country relating to a controlled 
substance (as defined in section 102 of the Controlled Substances Act, 21 USC 802). Section 
2 12(a)(2)(A)(i)(II) of the Act. 

The record reveals the following offenses: 

(1) On June 25, 1998, the applicant was arrested by the Los Angeles, California Police 
Department for "Poss Narc Cont Subs." (Docket # BA170711). 

Pursuant to a letter dated September 18, 2008, the applicant was provided the opportunity to submit 
evidence establishing his eligibility for late registration as set forth in 8 C.F.R.9 244.2(f)(2). The 



applicant was also requested to submit evidence establishing his nationality and identity, his continuous 
residence in the United States since February 13, 2001, and his continuous physical presence in the 
United States from March 9, 2001, to the filing date of the application. The applicant was also 
requested to submit the final court disposition for the charge detailed above. In response the 
applicant submitted evidence to establish his eligibility for late initial registration; evidence to 
establish his continuous residence in the United States since February 13, 2001, and his continuous 
physical presence in the United States from March 9,2001, to the filing date of the application; and, the 
requested court documents. According to the final court disposition, the applicant pled guilty and was 
convicted of "Poss Narc Cont Subs," a felony. A deferred entry of judgment was issued. 

The director denied the application because the applicant was convicted of a felony drug-related 
offense and was, therefore, inadmissible under 21 2(a)(2)(A)(i)(ii). 

The first issue to be determined in this proceeding is whether the applicant is ineligible as a result of 
his possession of a controlled substance conviction. The record contains the final court disposition 
which reflects the following information relating to the applicant's criminal history: 

An arrest on June 25, 1998, by the Los Angeles, California Police Department and 
subsequent plea agreement for a deferred entry of judgment under section 1000 of the 
California Penal Code on October 20, 1998 in the Superior Court of Central District 
Judicial District, County of Los Angeles, California for a violation of section 
11350(a), Possession of a Narcotic Controlled Substance, of the California Health and 
Safety Code. The applicant successfully completed his diversion program and the 
court terminated the deferred entry of judgment and dismissed the case pursuant to 
section 1000.3 of the California Penal Code on January 25, 2008 (Case Number 
BA170711). 

In denying the application, the director determined that the applicant's plea agreement equated to a 
felony criminal conviction. The director concluded that the felony conviction rendered the applicant 
ineligible for TPS. However, the director failed to determine whether the applicant remained 
convicted for immigration purposes in light of the subsequent state action purporting to erase the 
original determination of guilt. As the present case arises in the Ninth Circuit, the decision reached 
in Lujan is the controlling precedent. Matter of Salazar-Regino, 23 I&N Dec. 223,227 (BIA 2002). 

The Ninth Circuit Court of Appeals stated in Lujan that "if (a) person's crime was a first-time drug 
offense, involved only simple possession or its equivalent, and the offense has been expunged under 
a state statute, the expunged offense may not be used as a basis for deportation." Lujan, 222 F.3d at 
738. 

Lujan holds that the definition of conviction at section lOl(a)(48) of the Act does not repeal the 
Federal First Offender Act (FFOA) or the rule that no alien may be deported based on an offense that 
could have been tried under the FFOA, but is instead prosecuted under state law, when the findings 
are expunged pursuant to a state rehabilitative statute. Lujan, 222 F.3d at 749. 
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In the present case, the applicant has established that he would have qualified for treatment under the 
FFOA. The applicant entered a plea agreement for a deferred entry of judgment under section 1000 
of the California Penal Code on October 20, 1998, in the Superior Court of Central District Judicial 
District, County of Los Angeles, California, for a violation of section 11350(a), possession of a 
narcotic/controlled substance, of the California Health and Safety Code. The applicant successfully 
completed his diversion program and the court terminated the deferred entry of judgment and 
dismissed the case pursuant to section 1000.3 of the California Penal Code on January 25, 2008. 
The evidence in the record shows that he was not, prior to the commission of this offense, convicted 
of violating a federal or state law relating to controlled substances and that he was not previously 
accorded first offender treatment under any law. 

The applicant has established that he was not convicted of possession of a controlled substance for 
immigration purposes. The applicant is no ineligible for Temporary Protected Status due to his 
criminal history. Accordingly, the director's decision to deny the application on this ground is 
withdrawn. 

ORDER: The appeal is sustained. 


