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IN RE: Applicant: 

APPLICATION: Application for Temporary Protected Status under Section 244 of the Immigration 
and Nationality Act, 8 U.S.C. 5 1254 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the Vermont Service Center. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The application was denied by the Director, Vermont Service Center. A subsequent 
appeal was dismissed by the Director, Administrative Appeals Office (AAO). The applicant filed a 
motion to reopen that was subsequently dismissed by the AAO. The applicant filed another motion 
to reopen that was also dismissed by the AAO. The matter is again before the AAO on a third 
motion to reopen. The motion will be dismissed. 

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. $1254. 

The director determined that the applicant failed to establish he had: 1) continuously resided in the 
United States since February 13,2001 ; and 2) been continuously physically present in the United States 
since March 9,2001. The director, therefore, denied the application. 

Upon review of the record of proceeding, the AAO concurred with the director's conclusion and 
dismissed the appeal on April 6,2005. 

On each motion to reopen, the applicant reasserted his claim of eligibility for TPS but failed to submit 
sufficient probative evidence in an attempt to establish his qualifying residence in the United States. 

Upon review of the record of proceeding, the AAO dismissed the second motion on July 20,2007. 

A motion to reopen must state the new facts to be proved at the reopened proceeding, and be 
supported by affidavits or other documentary evidence. 8 C.F.R. $ 103.5(a)(2). A motion that does 
not meet applicable requirements shall be dismissed. 8 C.F.R. $ 103.5(a)(4). 

The applicant's motion to reopen consists of statements from the applicant and submission of 
evidence previously provided. As such, the issue on which the underlying decisions were based has 
not been overcome on motion. In support of his claim for continuous residence and continuous 
~hvsical Dresence in the United States during the aualifving: ~eriod.  the a ~ ~ l i c a n t  submitted 
1 ,  " 4 " I  I I 

affidavits from and 
. M I  the applicant's uncle, stated that the applicant has lived with him since 
he arrived in the United States in early December 2000. stated that she has known 
the applicant since he arrived in Port Washington, New York in early December 2000. - - - 

the applicant's uncle, stated that the applicant has been in the united States since early December 
2000. the applicant's aunt, stated that the applicant has lived with her and husband 
since he arrived in the United States since December 2000. s t a t e d  that the applicant has 
lived in the United States since December 2000. However, these statements are not supported by any 
corroborative evidence. It is reasonable to expect that the applicant would have some type of 
contemporaneous evidence to support these assertions; however, no such evidence has-been 
provided. Affidavits are not, by the&selves, persuasive evidence of residence or physical presence. 

On the current motion, counsel contends that the applicant was not subject to a 33 day deadline 
because the initial TPS application was not denied for abandonment. However, an appeal of a denial 



must be filed within 30 days from the date of the notice (33 days if the notice was received by mail). 
(Emphasis added) as required by 8 C.F.R. $ 103.3(a)(2)(i). Therefore, whether an appeal or a motion 
to reopen, the applicant was required to submit his Form I-290B, Notice of Appeal or Motion within 33 
days. Counsel also claims that the first appeal was timely and the check was filled out properly. 
However, the application was returned to the applicant, returned and the application was properly filed 
on September 12,2003. According to 8 C.F.R. 5 103.2(a)(7), "properly filed" means: 

An application or petition received in a Service office shall be stamped 
to show the time and date of actual receipt and, unless otherwise 
specified in part 204, part 245 or part 245a of this chapter, shall be 
regarded as properly filed when so stamped, if it is signed and executed 
and the required filling fee is attached or waiver of the filing fee is 
granted. 

Counsel also contends that the applicant established his presence in the United States between 
December 2000 and January 2001 and should therefore be entitled to a presumption that he remained 
in the United States after this date. However, the applicant is required to submit sufficient evidence 
to establish his continuous residence from February 13, 2001 and his continuous physical presence 
in the United States from March 9, 2001 to the filing date of his TPS application. No such 
presumption is warranted or allowed by statute. 

The burden of proof in these proceedings rests solely with the applicant. Section 291 of the Act, 
8 U.S.C. 5 1361. That burden has not been met since the applicant has not provided any new facts or 
additional evidence to overcome the previous decision of the AAO. Accordingly, the motion to 
reopen will be dismissed and the previous decision of the AAO will not be disturbed. 

ORDER: The motion to reopen is dismissed. The previous decision of the AAO is affirmed. 


