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IN RE: Applicant: 

APPLICATION: Application for Temporary Protected Status under Section 244 of the Immigration 
and Nationality Act, 8 U.S.C. 5 1254 

ON BEHALF OF APPLICANT: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the Vermont Service Center. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 



DISCUSSION: The application was denied by the Director, Vermont Service Center, and is now 
before the Administrative Appeals Office on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of El Salvador who is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. $1254. 

The director determined that the applicant failed to establish he had: 1) continuously resided in the 
United States since February 13,200 1 ; and 2) been continuously physically present in the United States 
since March 9, 2001. The director also determined that the applicant had been convicted of two 
misdemeanors. The director therefore denied the application. 

On appeal, counsel for the applicant states that the applicant remains eligible for TPS. In regards to the 
applicant using two Social Security numbers, counsel asserts, "it is to be noted that since obtaining his 
work permit from the Service, [the applicant] has not only maintained his physical presence, he has 
filed taxes and has provided substantial proof to the Service to warrant a favorable decision." Counsel 
also submits evidence in an attempt to establish the applicant's continuous residence and continuous 
physical presence in the United States during the qualifying period. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. fj 244.2, provide that an applicant who 
is a national of a foreign state as designated by the Attorney General is eligible for temporary protected 
status only if such alien establishes that he or she: 

(a) Is a national, as defined in section lOl(a)(21) of the Act, of a foreign 
state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States since the 
effective date of the most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the 
Attorney General may designate; 

(d) Is admissible as an immigrant except as provided under section 244.3; 

(e) Is not ineligible under 8 C.F.R. 9 244.4; and 

(f) (1) Registers for TPS during the initial registration period, announced by 
public notice in the Federal Register, or 

(2) During any subsequent extension of such designation, if at the time 
of the initial registration period: 

(i) The applicant is a nonirnmigrant or has been granted 
voluntary departure status or any relief from removal; 



(ii) The applicant has an application for change of status, 
adjustment of status, asylum, voluntary departure, or any 
relief from removal which is pending or subject to further 
review or appeal; 

(iii) The applicant is a parolee or has a pending request for 
reparole; or 

(iv) The applicant is a spouse or child of an alien currently 
eligible to be a TPS registrant. 

The term continuously physically present, as used in 8 C.F.R. 5 244.1, means actual physical presence 
in the United States for the entire period specified in the regulations. An alien shall not be considered to 
have failed to maintain continuous physical presence in the United States by virtue of brief, casual, and 
innocent absences as defined within t h s  section. 

The term continuously resided, as used in 8 C.F.R. 244.1, means residing in the United States for the 
entire period specified in the regulations. An alien shall not be considered to have failed to maintain 
continuous residence in the United States by reason of a brief, casual, and innocent absence as defined 
within this section or due merely to a brief temporary trip abroad required by emergency or extenuating 
circumstances outside the control of the alien. 

An alien shall not be eligible for temporary protected status under this section if the Secretary of the 
Department of Homeland Security finds that the alien has been convicted of any felony or two or 
more misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 
C.F.R. $ 244.4(a). 

8 C.F.R. $244.1 defines "felony" and "misdemeanor:" 

Felony means a crime committed in the United States, punishable by 
imprisonment for a term of more than one year, regardless of the term such 
alien actually served, if any, except: When the offense is defined by the State 
as a misdemeanor and the sentence actually imposed is one year or less 
regardless of the term such alien actually served. Under this exception for 
purposes of section 244 of the Act, the crime shall be treated as a 
misdemeanor. 

Misdemeanor means a crime committed in the United States, either: 

(1) Punishable by imprisonment for a term of one year or less, regardless 
of the term such alien actually served, if any, or 

(2) A crime treated as a misdemeanor under the term "felony" of this 
section. 
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For purposes of this definition, any crime punishable by imprisonment for 
a maximum term of five days or less shall not be considered a 
misdemeanor. 8 C.F.R. 244.1. 

An alien is inadmissible if he has been convicted of a crime involving moral turpitude (other than a 
purely political offense), or if he admits having committed such crime, or if he admits committing an act 
which constitutes the essential elements of such crime. Section 2 12(a)(2)(A)(i)(I) of the Act. 

Persons applying for TPS offered to El Salvadorans must demonstrate that they have continuously 
resided in the United States since February 13, 2001, and that they have been continuously 
physically present in the United States since March 9, 2001. On July 9, 2002, the Attorney General 
announced an extension of the TPS designation until September 9, 2003. Subsequent extensions of 
the TPS designation have been granted, with the latest extension granted until September 9, 2010, 
upon the applicant's re-registration during the requisite period. 

The initial registration period for El Salvadorans was from March 9,2001 through September 9,2002. 
The record shows that the applicant filed his initial TPS application on August 27,2000. 

The burden of proof is upon the applicant to establish that he or she meets the above requirements. 
Applicants shall submit all documentation as required in the instructions or requested by United States 
Citizenship and Immigration Services (USCIS). 8 C.F.R. § 244.9(a). The sufficiency of all evidence 
will be judged according to its relevancy, consistency, credibility, and probative value. To meet his or 
her burden of proof, the applicant must provide supporting documentary evidence of eligibility apart 
from his or her own statements. 8 C.F.R.. § 244.9(b). 

The first and second issues in this proceeding are whether the applicant has established his 
continuous residence in the United States since February 13, 2001, and his continuous physical 
presence in the United States since March 9,2001. 

The record shows that the applicant filed his TPS application on August 2,2000. On January 20,2005 
the Director, Texas Service Center, denied the application because the applicant failed to appear for 
fingerprinting. On March 5, 2008, the applicant filed a motion to reopen and a motion to reconsider. 
On June 10, 2008, the motion was approved and the application was reopened. On July 2, 2008, the 
applicant was provided the opportunity to submit evidence establishing continuous residence in the 
United States since February 13, 2001, and continuous physical presence in the United States from 
March 9, 2001, to the filing date of the application. The applicant was also requested to submit the 
final court dispositions for all arrests. The applicant, in response, provided copies of the final court 
dispositions for his arrests, a copy of State of Texas Identification Card, statements from and 
, and his Social Security card with Social Security number - 
The director determined that the applicant failed to submit sufficient evidence to establish his 
continuous residence and continuous physical presence in the United States during the qualifying 
period. Therefore, the director denied the application. 



On appeal, counsel states the applicant remains eligible for TPS. The applicant also submits additional 
evidence in an attempt to establish continuous residence and continuous physical presence in the United 
States during the qualifling period. Specifically, the applicant submits: 

1. Copies of an unsigned lease agreement dated September 26, 2000 and a 
Texas Department of Public Safety report showing the applicant's license 
original application date of June 15, 1999. The report reflects a traffic 
violation issued to the applicant on April 2,200 1. 

2. A copy of a 2001 Form W-2, Wage and Tax Statement, and copies of 2002, 
2005, and 2006 income tax documents. 

3. Copies of receipts from Texas Department of Transportation dated March 7, 
2002 and June 14, 2004, and a payment receipt from NTTA Violations 
Department dated November 18,2002. 

4. A Certificate of Creditable Coverage dated May 2, 2002, fiom American 
Medical Security regarding the applicant's prior medical and dental coverage 
that became effective on March 1, 2002. The certificate indicated the 
applicant's waiting period for medical coverage began on March 20,2001. 

5. Copies of pay stubs dated June 8,2001, June 22, 2001, July 6, 2001, July 27, 
2001, August 17,2001, August 24, 2001, September 7, 2001, September 28, 
200 1, October 19, 200 1, October 26, 200 1, November 2, 200 1, December 
14,200 1, January 4,2002, December 27,2002, February 2 1,2003, April 4, 
2003, May 16,2003, June 27,2003, October 24,2003, November 12,2003, 
December 5,2003, and January 16,2004. 

6. Copies of money orders dated February 15, 2008, receipts dated October 5, 
2002, November 14,2003, and July 14,2006. 

7. Copies of a letter from the Texas Department of Public Safety dated October 
25, 2002, a letter fiom Sprin field Frei htliner Sales dated November 1 I, 
2003, an undated letter from regarding the sale of a vehicle to 
the applicant on June 14, 2004, a 2005 Employee Statement from North 
Dallas Transport, a letter from LandAmerica Commonwealth Title of Dallas. * .  

Inc. dated June 6, 2005, a letter from - 
d a t e d  December 2, 2006, Texas Apportioned License Cab Cards 
with registration dates of May 25,2005 and May 1,2006. 

8. Copies of statements from City of Dallas Utilities and Services dated August 
16, 2005, March 21, 2006, and March 21, 2007; from Wells Fargo Home 
Mortgage dated July 28,2005 and July 28,2005 November 1,2005, August 
29,2006, and April 30,2007; fiom TXU Energy dated September 19,2005, 



October 27, 2005, January 18, 2006, and March 27, 2007; from Verizon 
dated October 23,2006, and November 23,2006. 

9. Copies of Certificates of Birth for the applicant's children dated July 11, 
2003 and December 3, 2005, the applicant's passport, issued in Dallas, 
Texas on February 8, 2008, a State of Texas Temporary Permit issued on 
January 23, 2004, and a State of Texas Identification Card and Driver 
License with expiration dates of March 16, 2005 and March 16, 2006, 
respectively. 

The passport establishes the applicant's nationality and identity. The Public Safety Report only 
serves to establish that the applicant was present in the United States on June 15, 1999; it does not 
establish continuous residence and physical presence. The 2001 Form W-2 cannot serve to establish 
the continuous residence since February 12, 2001 and continuous physical presence since March 9, 
2001, as no corroborating evidence was submitted confirming the date the applicant's employment 
began at Insulation Supply Company. The pay stubs submitted only establishes that the applicant 
received wages for employment beginning May 28,2001. 

According to he has known the applicant since December 1998. s t a t e s  in his 
initial statement that he has known the applicant since November 1998, when the applicant came to 
live in his apartment. In his statement sidmitted on appeal, s t a t e s  that t&applicant is his 
nephew and that he has known him for 27 ears and that the applicant resided with him from 
November 1998 to September 2000. s t a t e s  that the applicant is his brother and that he 
knows the applicant came to the United States in 1998. However, these statements have little 
evidentiary weight or probative value as no evidence was submitted demonstrating that the affiants 
had direct personal knowledge of the events testified to in their respective statements. It is 
reasonable to expect that the applicant would have some type of contemporaneous evidence to 
support these assertions. 

The replacement receipts from Texas Department of Transportation dated February 6,2001 and May 
14, 2001, and the letter from Springfield Freightliner have no probative value as they were either 
addressed to someone other than the applicant or the applicant's name was not listed. As noted 
above, the lease agreement was not signed and, therefore, it has no probative value or evidentiary 
weight. 

The remaining evidence is dated subsequent to the qualifying dates to establish continuous residence 
and continuous physical presence in the United States. It is also noted that the applicant submitted 
pay stubs and tax documents that indicate that his Social Security Number was - 
However, the applicant also submitted pay stubs and tax documents that indicate that his Social 
Security Number is These discrepancies have not been satisfactorily explained by 
counsel. Doubt cast on any aspect of the applicant's proof may lead to a reevaluation of the reliability 
and sufficiency of the remaining evidence offered in support of the application. It is incumbent upon 



the applicant to resolve any inconsistencies in the record by independent objective evidence, and 
attempts to explain or reconcile such inconsistencies, absent competent objective evidence pointing to 
where the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. 582 (BIA 1988). 

The applicant has not submitted sufficient evidence to establish that he has met the criteria for 
continuous residence and continuous physical presence described in 8 C.F.R. $ 244.2(b) and (c). 
Consequently, the director's decision to deny the application for temporary protected status will be 
affirmed. 

The third issue in this proceeding is whether the applicant is ineligible for TPS because of two 
misdemeanor convictions. 

The record reveals the following offenses: 

(1) On March 17, 2001, the applicant was arrested by the Dallas, Texas 

(2) On October 6, 2004, the applicant was arrested by the Middlesex 
Township, Pennsylvania ~epir tment  for "Patronizing Prostitutes" and 
"Soliciting Prostitution." 

Pursuant to a letter dated July 2, 2008, the applicant was requested to submit the final court 
disposition for each of the charges detailed above. The applicant submitted the requested court 
documents. According to the final court dispositions, on June 5, 2001, the applicant was convicted 
of "Burglary of Vehicle," a violation of Texas Penal Code section 30.04(a), a misdemeanor, and on 
February 22, 2005, the applicant pled guilty and was convicted of "Criminal Solicitation of a 
Prostitute," a violation of PACC section, 5-902(e), a misdemeanor in the third degree. 

The director denied the applicant's TPS application because the applicant had been convicted of two 
misdemeanors in the United States. 

On appeal, counsel states the applicant's conviction for solicitation should not be considered a 
misdemeanor because the applicant was not sentenced to any prison term. According to the 
Pennsylvania statute (18 Pa. Cons. Stat. tj 106(b) (8)), a third degree misdemeanor conviction is 
punishable by a term of no more than one year imprisonment. As cited above, for immigration 
purposes, a misdemeanor is any offense that "is punishable by imprisonment for a term of one year 
or less, regardless of the term such alien actually served, if any. Therefore, this conviction is 
considered to be a misdemeanor for TPS purposes. 

The applicant is ineligible for TPS because of his misdemeanor convictions. The application will be 
denied for the above stated reasons, with each considered as an independent and alternative basis for 
denial. 



Beyond the director's decision, it is noted that the record reflects the applicant was ordered removed in 
absentia by an immigration judge on February 16, 1999. On March 18, 1999, a Warrant of 
Deportation, Form 1-205, was issued upon the applicant. 

An alien applying for temporary protected status has the burden of proving that he or she meets the 
requirements enumerated above and is otherwise eligible under the provisions of section 244 of the 
Act. The applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


