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DISCUSSION: The application was denied by the Director, California Service Center, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant claims to be a native and citizen of Haiti who is seeking Temporary Protected 
Status (TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1254. 

The director denied the application because the applicant had failed to submit requested court 
documentation relating to his criminal record. 

On appeal, the applicant asserts that there is an error in the director's decision as he has never 
been arrested in the United States since arriving in 2002. 

An alien shall not be eligible for TPS under this section if the Secretary of the Department of 
Homeland Security finds that the alien has been convicted of any felony or two or more 
misdemeanors committed in the United States. See Section 244(c)(2)(B)(i) of the Act and 8 
C.F.R. § 244.4(a). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term actually served, if any. There is an exception when the 
offense is defined by the state as a misdemeanor and the sentence actually imposed is one year or 
less, regardless of the term actually served. Under this exception, for purposes of 8 C.F.R. § 244 of 
the Act, the crime shall be treated as a misdemeanor. 8 C.F.R. § 244.1. 

"Misdemeanor" means a crime committed in the United States, either (I) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any, 
or (2) a crime treated as a misdemeanor under the term "felony" of this section. For purposes of this 
definition, any crime punishable by imprisonment for a maximum term of five days or less shall not 
be considered a misdemeanor. 8 C.F.R. § 244.1. 

An alien is inadmissible if he has been convicted of, or admits having committed, or admits 
committing acts which constitute the essential elements of a violation of (or a conspiracy to 
violate) any law or regulation of a State, the United States, or a foreign country relating to a 
controlled substance (as defined in section 102 of the Controlled Substances Act, 21 USC § 802). 
Section 212(a)(2)(A)(i)(II) of the Act. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 FJd 143, 145 
(3d Cir. 2004). 

On appeal, the applicant asserts that he has never been arrested since entering the United States 
on September 15,2002. The applicant's assertion, however, is not supported by the record. 
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Based upon a fingerprint analysis from the Federal Bureau of 
determined that the applicant had been arrested under the name of 
September 15, 2002, for violating title 8 U.S.C. 1182(6)(c)(i), fraud or 
U.S.C. I I 82(7)(b)(i)(ii), nonimmigrant without documents. The applicant was assigned alien 
registration number A 79442886. 

U.S. Citizenship and Immigration Services records reflect that on April 12,2005, a Form 1-275, 
Withdrawal of Application for Admission/Consular, was issued which indicated the applicant 
was apprehended, under the name after attempting to disembark the cruise 
linear, Carnival Legend, with approximately 3.5 pounds of cocaine in the heel of his shoe. The 
applicant was assigned alien registration number _ 

On August 25, 2005, in the United States District Court, Southern District of Florida, the 
applicant was convicted of conspiracy to possess with intent to distribute 500 grams or more of 
cocaine, possession with intent to distribute 500 grams or more of cocaine, and importation of 
500 grams or more of cocaine, violations of Title 21 U.S.C. sections 846, 841(a)(l) and 952(a). 
The applicant Bureau of Prisons to be imprisoned for a term 
of 18 months. The Form 1-296, Notice to Alien Ordered 
Removed/Departure Verification, indicates that on August 14, 2006, the applicant was removed 
from the United States via American Airlines. 

On appeal, the applicant submits a document from the Sheriffs Office in Broward County 
Florida indicating that its agency reflects no arrest record. However, this document has no 
probative value as the applicant was apprehended by Immigration and Customs Enforcement. 
The applicant has not provided any credible evidence from the United States District Court, 
Southern District of Florida to dispute the director's finding. 

The applicant is ineligible for TPS due to his felony convictions. Section 244( c )(2)(B)(i) of the 
Act and 8 C.F.R. § 244.4(a). There is no waiver available, even for humanitarian reasons, of the 
requirements stated above. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identifY all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), ajfd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The applicant is inadmissible under section 212(a)(2)(A)(i)(II) of the Act due to his drug-related 
convictions. Therefore, the application must also be denied for this reason. There is no waiver 
available for inadmissibility under this section of the Act. 

Furthermore, the evidence contained in the record is insufficient to establish the applicant's 
qualifying continuous residence in the United States since January 12, 2010, and continuous 



Page 4 

physical presence since January 21, 2010, as described in 8 C.F.R. § 244.2(b) and (c). Therefore, 
the application must also be denied for this reason. 

The appeal will be dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for dismissal. An alien applying for TPS has the burden of 
proving that he or she meets the requirements enumerated above and is otherwise eligible under 
the provisions of section 244 of the Act. The applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


