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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the California Service Center. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the California Service Center by filing a Form I-290B, Notice of Appeal or Motion. The fee 
for a Form I-290B is currently $585, but will increase to $630 on November 23, 2010. Any appeal or 
motion filed on or after November 23, 2010, must be filed with the $630 fee. Please be aware that 8 
C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed within 30 days of the decision that the 
motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The application was denied by the Director, California Service Center. A 
subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The matter is 
now before the AAO on a motion to reopen and reconsideration. The motion will be dismissed. 

The applicant claims to be a native and citizen of Haiti who is seeking Temporary Protected 
Status (TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1254. 

The director denied the application because the applicant had been convicted of a felony in the 
United States. The AAO, in dismissing the appeal, on November 2, 2010, concurred with the 
director's findings. 

The applicant incorrectly indicated he was filing an appeal from the AAO's decision of November 
2,2010. As the AAO has already issued a decision for the appeal the current 
Form I-290B, Notice of Appeal or Motion, will be treated as a motion to reopen and motion to 
reconsider. 

A motion to reopen must state the new facts to be proved at the reopened proceeding, and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). 

A motion to reconsider must state the reason for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application 
oflaw or Service policy ... [and] must, when filed, also establish that the decision was incorrect 
based on the evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). 

A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

It is noted that counsel disputes the AAO's decision that no additional evidence had been 
submitted to the AAO within 30 days from the filing of the appeal. Counsel asserts that he did 
submit correspondence to the AAO on September 2, 2010, seeking additional time to file an 
adequate brief. While the AAO, in dismissing the appeal on November 2, 2010, did not 
specifically mention counsel's letter of September 2,2010, the fact remains that 60 days later, 
no additional evidence or brief had been submitted. 

On motion, counsel, citing Florida Rules of Criminal Procedures section 3 .172( c )(8), asserts that 
trial courts are required to confirm that all criminal defendants, regardless of citizenship status, 
are aware of the immigration consequences of their guilty pleas. Counsel also cites Matter of 
Adamiak, 23 I&N Dec. 878 (BIA 2006)' and Padilla v. Kentucky, 130 S. Ct. 1473 (U.S 2010).2 

1 A conviction vacated for failure of the trial court to advise the alien defendant of the possible 
immigration consequences of a guilty plea is no longer a valid conviction for immigration purposes. 
2 Counsel must inform a client whether his plea carries a risk of deportation 
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Counsel asserts that in the instance case, the trial court conducted a nine-minute hearing, "only 
briefly considering the issue of immigration warnings." Counsel concludes that the applicant was 
not adequately warned. Counsel provides the applicant's transcript of plea hearing. 

The transcript of plea hearing has no probative value or evidentiary weight as it was not certified 
by the court as being true and correct. If what counsel asserts is correct, it is unclear why the 
applicant has not filed a motion to vacate the felony conviction before the court. Nevertheless, 
the AAO is not the appropriate forum to determine constitutional issues involving the applicant's 
conviction. Rather, those issues are within the jurisdiction of the judicial court. The AAO may 
only look to the judicial records to determine whether the person had been convicted of the crime, 
and may not look behind the conviction to reach an independent determination concerning guilt or 
innocence. Pablo v. INS, 72 F.3d 110, 113 (9th Cir. 1995); Gouveia v. INS, 980 F.2d 814, 817 (lst 
Cir. 1992); and Matter a/Roberts, 20 I&N Dec. 294 (BIA 1991). 

Without credible evidence from the court indicating that the conviction has been vacated for 
underlying procedural defects having to do with the merits of the case, the felony conviction 
continues to effect immigration consequences. 

An alien applying for TPS has the burden of proving that he or she meets the requirements 
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. That 
burden has not been met. Accordingly, the motion will be dismissed and the previous decision 
of the AAO will not be disturbed. 

ORDER: The motion is dismissed. The previous decision of the AAO is affirmed. 


