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APPLICATION: Application for Temporary Protected Status under Section 244 of the 
Immigration and Nationality Act, 8 U.S.C. § 1254 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the Vermont Service Center. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the Vermont Service Center by filing a Form I-290B, Notice of Appeal or Motion, with a fee 
of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

I--····--;~~ Rhew '. 

. Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is 
now before the Administrative Appeals Office(AAO) on appeal. The appeal will be dismissed. 

The applicant claims to be a native and citizen of El Salvador who is seeking Temporary 
Protected Status (TPS) under section 244 of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1254. 

The director denied the application because it was determined that the applicant ordered, incited, 
assisted or otherwise participated in the persecution of others. 

On appeal, counsel puts forth a brief disputing the director's findings. Counsel asserted, in 
pertinent part: 

The record contains no evidence that persons arrested by applicant's military 
"battalion" were persecuted within the meaning of the applicable law, or that the 
alleged persecution was due to the person being targeted based upon his or her 
race, religion, nationality, membership in a particular social group or political 
opmlOn. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. § 244.2, provide that an applicant 
who is a national of a foreign state is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States since 
the effective date ofthe most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the 
Secretary may designate; 

(d) Is admissible as an immigrant except as provided under section 
244.3; 

(e) Is not ineligible under 8 C.F.R. § 244.4. 

Section 244( c )(2)(B)(ii) of the Act provides that an alien shall not be eligible for TPS under this 
section if the Secretary finds that the alien is described in section 208(b)(2)(A) of the Act. 

Section 208(b)(2)(A)(i) of the Act states, in pertinent part: 

(A) In general - Paragraph (1) shall not apply to an alien if the Attorney 
General determines that that - (i) the alien ordered, incited, assisted or 
otherwise participated in the persecution of any person on account of 
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race, religion, nationality, membership in a particular social group, or 
political opinion. 

The director, in denying the application, on May 26, 2010, noted that the applicant had testified 
under oath to an immigration officer that the battalion he served frequently took prisoners whom 
they thought were guerillas. The applicant further testified that soldiers sent prisoners to an 
unknown place where they were investigated. The director determined that investigators abused 
the detainees and that the applicant was ineligible for TPS because he was an alien described in 
section 208(b)(2)(A)(i) of the Act. 

On appeal, the applicant asserts that he was a simple solider in the army and that his primary 
duties were to keep the peace and security for the local population of a set zone within EI 
Salvador. The applicant asserts that his assignment "was to patrol the local area maintaining 
civil order and peace keeping the bad guys (i.e communist guerillas/terrorists) from attacking the 
local population and seeking to topple the central government." The applicant asserts that the 
guerillas were targeted for arrest and/or detainment because "they were roaming the countryside 
committing illegal acts of terrorism, killing/maiming, criminal activity, and lor seeking the 
overthrow of the properly elected national government." The applicant asserts that no person 
was ever identified for arrest or to be detained by his army unit due to race, creed, color, national 
origin, religion, membership in a particular social group or because of the person's political 
opinion. The applicant asserts that he never witnessed any mistreatment or torture of any 
prisoner, and was not personally aware of any action(s) taken by EI Salvadoran authorities. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

During the adjudication of the applicant's appeal, information came to light that adversely affected 
the applicant's credibility. 

An alien shall not be eligible for TPS under this section if the Secretary of the Department of 
Homeland Security finds that the alien has been convicted of any felony or two or more 
misdemeanors committed in the United States. See Section 244( c )(2)(B)(i) of the Act and 8 
C.F.R. § 244.4(a). 

"Misdemeanor" means a crime committed in the United States, either (1) punishable by 
imprisonment for a term of one year or less, regardless of the term such alien actually served, if any, 
or (2) a crime treated as a misdemeanor under the term "felony" ofthis section. For purposes of this 
definition, any crime punishable by imprisonment for a maximum term of five days or less shall not 
be considered a misdemeanor. 8 C.F.R. § 244.1. 
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The record contained court documents from the District and Circuit Court of Montgomery 
County, Maryland, which reflected: 

1. On March 5, 2000, the applicant was arrested and subsequently charged with 
driving while intoxicated, a violation of Maryland Vehicle Code article 21, 
section 902(a). On June 14, 2001, the applicant pled guilty to violating this 
misdemeanor offense. The applicant was sentenced to serve time in jail, ordered 
to pay a fine and was placed on probation. 

2. On March 26, 2000, the applicant was arrested and subsequently charged with 
driving while intoxicated and fail to keep to right of center. On February 1, 
2002, the applicant pled guilty to driving while intoxicated, a violation of 
Maryland Vehicle Code article 21, section 902(a) a misdemeanor. The applicant 
was sentenced to the Montgomery County Department of Corrections and 
Rehabilitation for 364 days and all but 60 days were suspended. The applicant 
was placed on supervised probation for 11 months. The remaining charge was 
dismissed. 

3. On May 15, 2001, the applicant was charged with driving while intoxicated, 
operating a vehicle while license suspended and fail to keep to right of center. 
On June 29, 2001, the applicant pled guilty to driving while intoxicated, a 
violation of Maryland Vehicle Code article 21, section 902(a), a misdemeanor. 
The applicant was sentenced to the Montgomery County Department of 
Corrections and Rehabilitation for one year and all but 90 days were suspended. 
The applicant was placed on . sed . for 364 days. The remaining 
charges were dismissed. 

4. On June 14, 2001, the applicant was charged with driving while license is 
revoked and fail to obey an official red signal. On June 29, 2001, the applicant 
pled guilty to driving while license is revoked, a violation of Maryland Vehicle 
Code article 21, section 303( d), a misdemeanor. The applicant was sentenced to 
the Montgomery County Department of Corrections and Rehabilitation for one 
year and all but 30 days were suspended. This sentence ran consecutive with the 
sentence handed down in number three above. The applicant was placed on 
,,,,,,,,,.-,,,' . for 364 days. The remaining charge was dismissed. Case 

On February 2,2011, the AAO issued a notice to the applicant advising him that it was the AAO's 
intent to dismiss the appeal based upon his four misdemeanor convictions. The applicant was 
granted 30 days to provide evidence to overcome, fully and persuasively, these findings. The 
record shows that as of the date of this decision, the applicant has failed to respond to the AAO's 
notice. Therefore, the record must be considered complete. 
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The applicant is ineligible for TPS due to his four misdemeanor convIctIons. Section 
244(c)(2)(B)(i) of the Act and 8 C.F.R. § 244.4(a). There is no waiver available, even for 
humanitarian reasons, of the requirements stated above. 

An alien applying for TPS has the burden of proving that he or she meets the requirements 
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The 
applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


