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,: COpy 

DATE: JUN 27 2012 

INRE: Applicant: 

Office: VERMONT SERVICE CENTER 

U.S. Department of Home1and Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u.s. Citizenship 
and Immigration 
Services 

APPLICATION: Application for Temporary Protected Status under Section 244 of the 
Immigration and Nationality Act, 8 U.S.C. § l254a 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the Vermont Service Center. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~~ ~pe:ew· . 

/ Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant claims to be a citizen of EI Salvador who is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1254. 

The director denied the application because the applicant failed to establish she had: I) continuously 
resided in the United States since February 13,2001; and 2) been continuously physically present in 
the United States since March 9, 2001. 

On appeal, the applicant's representative states that the director's analysis in citing Matter of 
Echeverria, 25 I&N Dec. 512 (BIA 2011) was not proper. The representative states that in the 
instant case, the applicant's relationship to the TPS registrant always existed. The representative 
submits a copy of the decision of the immigration judge, dated March 31, 2009, which ordered that 
the applicant's application for TPS protection be granted. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. § 244.2, provide that an applicant 
who is a national of a foreign state is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States smce the 
effective date of the most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the Secretary 
may designate; 

(d) Is admissible as an immigrant except as provided under section 244.3: 

(e) Is not ineligible under 8 C.F.R. § 244.4; and 

(f) ( I ) Registers for Temporary Protected Status during the initial 
registration period announced by public notice in the FEDERAL 

REGISTER, or 

(2) During any subsequent extension of such designation if at the 
time of the initial registration period: 

(i) The applicant is a nonimmigrant or has been 
granted voluntary departure status or any relief from 
removal; 

(ii) The applicant has an application for change of 
status, adjustment of status, asylum, voluntary 



departure, or any relief from removal which IS 

pending or subject to further review or appeal; 

(iii) The applicant is a parolee or has a pending 
request for reparole; or 

(iv) The applicant is a spouse or child of an alien 
currently eligible to be a TPS registrant. 

The term continuously physically present, as defined in 8 C.F.R. § 244.1, means actual physical 
presence in the United States for the entire period specified in the regulations. An al ien shall not 
be considered to have failed to maintain continuous physical presence in the United States by 
virtue of brief, casual, and innocent absences as defined within this section. 

The term continuously resided, as defined in 8 C.F.R. § 244.1, means residing in the United States 
for the entire period specified in the regulations. An alien shall not be considered to have failed 
to maintain continuous residence in the United States by reason of a brief, casual and innocent 
absence as defined within this section or due merely to a brief temporary trip abroad required by 
emergency or extenuating circumstances' outside the control of the alien. 

Persons applying for TPS otfered to EI Salvadorans must demonstrate continuous residence in the 
United States since February 13,2001, and continuous physical presence in the United States since 
March 9, 2001. The designation of TPS for EI Salvadorans has been extended several times, with 
the latest extension valid until September 9,2013, upon the applicant's re-registration during the 
requisite time period. 

The burden of proof is upon the applicant to establish that he or she meets the above requirements. 
Applicants shall submit all documentation as required in the instructions or requested by U.S. 
Citizenship and Immigration Services (USCIS). 8 C.F.R. § 244.9(a). The sufficiency of all 
evidence will be judged according to its relevancy, consistency, credibility, and probative value. To 
meet his or her burden of proof the applicant must provide supporting documentary evidence of 
eligibility apart from his or her own statements. 8 C.F.R. § 244. 9(b). 

The AAO conducts appellate review on a de novo basis. See So/tane v. DO], 381 F.3d 143, 145 
(3d Cir. 2004). 

uscrs records reflect that the applicant first entered the United States on August 25,2003. 

The applicant filed her initial application on February 1, 2008. In denying the 
application on September 9, 2008, the director determined that while the applicant had met the 
criteria for late registration as a child of an alien currently eligible to be a TPS registrant, she was 
ineligible for the benefit sought as she did not meet the regulatory requirement of continuous 
residence since February 13, 2001 and continuous physical presence since March 9, 2001. No 
appeal was filed from the denial of that application. 
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During removal proceedings on March 31, 2009, Ihe immigration judge (IJ) ordered Ihat the 
applicant's application for TPS protection be granted, The decision reads in pertinent pm1: 

The court will dedicate a last minute effort to clarify Ihe interpretation espoused by 
the ACD wiIh regard to Ihe differences between part one of Ihe regulatory provision 
and the added portion. As very well point out, one part is joined by an "and" while 
the oIher is followed by an "or". WiIhout engaging in grammatical analysis it is 
obvious Ihat one is a conjunctive and the oIher is a disjunctive. The "or" part 
definitely has to be read in a logical manner and clearly states an alternative way, 
separate and apart, to qualify. The portion dealing with "spouse and child" are 
covered or refelTed to after the "or" portion. Having this in mind, the reference to 

"spouse and child" in subsection (iv) has to refer to those relatives, whose familial 
relationship existed at the time of Ihe original or subsequent designation of the TPS 
periods to the principal applicants. As stated several times before, any other 
conclusion would render subsection (iv) superfluous because it would require 
"spouse and child" to qualify on their own facts, Iherefore negating the need to 
consider their applications as "spouse or child" of the principal applicants. 

The applicant filed the CUlTent application on November 23,2010. Any Form 1-821, Application for 
Temporary Protected Status, submitted by Ihe same applicant after an initial application is filed and 
a decision rendered, must be considered as eiIher a request for annual registration or as a new filing 
for TPS benefits. Since the initial application was denied on September 9, 2008, the subsequent 
application cannot be considered as a re-registration. Therefore, this application can only be 
considered as a late registration. 

The director, in denying the application on November 10, 20 II, once again acknowledged that the 
applicant had met the condition of 8 C.F.R. § 244.2(f)(2)(iv), as she was a child of an alien cUlTently 
eligible to be a TPS registrant. The director noted that during Ihe applicant's removal proceedings 
on March 31, 2009, the IJ deemed the eligible for TPS and ordered that her TPS 
application be granted. The director, citing dete1Tl1ined that the IJ did not take into 
account the fact that Ihe applicant must still independently meet the regulatory requirements for 
continuous residence and continuous physical presence. 

Counsel, on appeal, asserts that _ only applies to a spousal relationship. Counsel argues 
that the director, in denying the application, improperly applied Counsel's argument is 
not persuasive as Ihe Board of Immigration Appeals has not stated that its finding was only 
applicable to Ihat specific issue. 

While regulations may allow children of TPS beneficiaries to file Iheir applications after the initial 
registration period had closed, Ihese regulations do not relax Ihe requirements for eligibility for TPS. 
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According to 8 C.F.R. § 244.2, an alien may be granted TPS if the alien establishes that he or she 
meets the requirements listed in subparagraphs (a), (b), (c), (d), (e) and subparagraph (f)(I). or 
(f)(2). 

Further, a careful reading of the statute provided in section 244(c) of the Act states that a national of 
a designated foreign state is eligible for TPS if, (i) the alien has been continuously physically 
present in the United States since the effective date of the most recent designation of that state; (ii) 
the alien has continuously resided in the United States since such date as the Secretary may 
designate. As stipulated in section 244(c), the Secretary designated the dates required to establish 
continuous residence as February 13, 2001, and continuous physical presence as March 9, 2001. 
The applicant, in this case, was not present in the United States during the requisite periods required 
to establish continuous residence and continuous physical presence. The AAO is bound by the 
clear language of the statute and lacks the authority to change the statute. The statute did not 
provide for a waiver of the continuous residence and continuous physical presence requirements. 

The applicant arrived in the United States subsequent to the eligibility period. Therefore, she cannot 
meet the criteria for continuous residence and continuous physical presence in the United States 
during the requisite periods described in 8 C.F.R. § 244.2(b) and (c). The AAO is not required to 
approve an application where eligibility has not been demonstrated. See e.g. Matter of Church 
Scientology International, 19 I&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that 
USCIS or any agency must treat acknowledged errors as binding precedent. Sussex Enf?li. Ltd. v. 
Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). 
Consequently, the director's decision to deny the application for TPS on these grounds will be 
affirmed. 

An alien applying for TPS has the burden of proving that he or she meets the requirements 
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The 
applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


