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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the Vermont Service Center. Please be advised that any further 
inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the Vermont Service Center by filing a Form 1-290B, Notice of Appeal or Motion, with a fee of 
$630. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires that any motion must be filed within 30 days of 
the decision that the motion seeks to reconsider or reopen. 

Thank you, 

www.uscis.gov 
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DISCUSSION: The application was denied by the Director, Vermont Service Center. A subsequent 
appeal was dismissed by the Administrative Appeals Office (AAO). The matter is now before the 
AAO on a motion to reopen and motion to reconsider. The motion will be dismissed. 

The applicant claims to be a citizen of EI Salvador who is seeking Temporary Protected Status (TPS) 
under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1254. 

The director denied the application because the applicant failed to establish he had: 1) continuously 
resided in the United States since February 13,2001; and 2) been continuously physically present in the 
United States since March 9, 2001. The AAO, in dismissing the appeal on May 25, 2007, concurred 
with the director's findings. 

The regulation at 8 C.F .R. § 103 .5( a) (1 )(i) requires that a motion to reopen or reconsider a proceeding 
must be filed within 30 days of the underlying decision, and that a motion to reopen must be filed 
within 30 days except that failure to file a motion during this period may be excused when the applicant 
has demonstrated that the delay was reasonable and beyond the control of the applicant. 

Whenever a person has the right or is required to do some act within a prescribed period after the 
service of a notice upon him and the notice is served by mail, three days shall be added to the prescribed 
period. Service by mail is complete upon mailing. 8 C.F.R. § 103.5a(b). 

Pursuant to 8 C.F.R. § 103.5(a)(4), a motion that does not meet applicable requirements shall be 
dismissed. 

The AAO rendered its decision on May 25, 2007. This motion, dated September 15, 2010, was 
received on September 17,2010, over three years after the date of the AAO's decision.! Counsel 
asserts that the applicant's delay in filing the motion "is reasonable under the circumstances and beyond 
his control because he provided the corroborating evidence to his counsel, and was diligent." Counsel 
asserts that the applicant entrusted former counsel to submit the evidence to U.S. Citizenship and 
Immigration Services, and that the evidence was not considered by the AAO. 

Counsel appears to be claiming ineffective assistance of counsel. As set forth in Matter of Lozada, 19 
I&N Dec. 637 (BIA 1988), an alien is required to submit: 1) an affidavit attesting to the relevant facts, 
detailing the agreement that was entered into, what actions were supposed to be taken and what the 
attorney did or did not do; 2) evidence that former counsel was informed of the allegations, given an 
opportunity to respond and formal counsel's response, if any; and 3) evidence that a complaint has been 
filed with the appropriate disciplinary authorities regarding such representation or an explanation of 
why such a complaint was not filed. Id At 638-39. The applicant has failed to submit an affidavit in 
support of his claim, evidence confirming that former counselor authorized representative has been 
notified of the incompetence claim, or evidence demonstrating that a complaint, based upon the 
allegations, has been filed with the appropriate disciplinary authorities. 

! On September 24, 2010, the motion was improperly rejected and returned to counsel. The motion 
was resubmitted and received on October 15, 2010. 
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It is noted that on the Form I-290B, Notice of Appeal or Motion, filed on June 28, 2006, the applicant 
through former counsel indicated, "[a]s proof of my continuous residence in this country, please see the 
attached DMV record from 2000 to 2005." All other documents including an "automobile bill of sale" 
were submitted subsequent to the dismissal of the appeal. Specifically, the applicant, in an affidavit 
dated November 28, 2007, indicated, "I am also submitting a copy of a bill of sale of a car that I 
purchased in February 2001 which a cousin found among his belongings." 

The applicant has not demonstrated that the delay was reasonable and beyond his control. The motion 
is untimely. 

The burden of proof in these proceedings rests solely with the applicant. Section 291 of the Act, 
8 U.S.c. § 1361. That burden has not been met since the motion to reopen was not filed within the 
allotted time period. Accordingly, the motion to reopen will be dismissed and the previous decision 
of the AAO will not be disturbed. 

ORDER: The motion is dismissed. The previous decision of the AAO dated May 25, 2007, is 
affirmed. 


