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DATE: MAY 2 8 2013 Office: VERMONT SERVICE CENTER 

INRE: Applicant: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

APPLICATION: Application for Temporary Protected Status under Section 244 of the 
Immigration and Nationality Act, 8 U.S.C. § 1254 

ON BEHALF OF APPLICANT: Self-represented 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.P.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.P.R. § 103.5(a)(l)(i) requires any motion to be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The applicant's Temporary Protected Status was withdrawn by the Director, 
Vermont Service Center. A subsequent appeal was dismissed by the Administrative Appeals 
Office (AAO). The applicant appealed the decision of the AAO. A motion to reopen, rather than 
an appeal, is the proper forum in this case, pursuant to 8 C.F.R. § 103.5(a)(l)(i). The appeal, 
therefore, will be treated as a motion to reopen. The motion will be granted. The order dismissing 
the appeal will be withdrawn. The case will be remanded for further action. 

The applicant is a native and citizen of El Salvador who was granted Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254. 

The director withdrew the applicant's TPS because she had failed to submit requested court 
documentation relating to her arrests on December 5, 2008 for assault in the third degree with 
intent to cause physical injury and act in manner to cause injury to child under 17 years of age, 
and on December 19, 2008 for act in manner to cause injury to child under 17 years of age. The 
AAO, in dismissing the appeal on March 6, 2012, concurred with the director's finding. 

A motion to reopen must state the new facts to be provided and be supported by affidavits or 
other documentary evidence. 8 C.F.R. § 103.5(a)(2). Based on the plain meaning of"new," a new 
fact is found to be evidence that was not available and could not have been discovered or presented 
in the previous proceeding. 

On motion, the applicant asserts that in August 2010, she sent the requested court dispositions. 
The applicant submits court documentation from the District Court of New 
York, which indicates the following: 

• On November 4, 2010, the charge of endangering the welfare of a child was 
dismissed after adjournment under CPL section 170.55. Docket # 

• On November 4, 2010, the charge of assault was dismissed after adjournment 
under CPL section 170.55. Docket# 

• On May 5. 2010. the chame of endangering the welfare of a child was dismissed. 
Docket# 

New York Criminal Procedure Law section 170.55 defines adjournment in contemplation of 
dismissal as: 

1. Upon or after arraignment in a local criminal court upon an information, a 
simplified information, a prosecutor's information or a misdemeanor complaint, 
and before entry of a plea of guilty thereto or commencement of a trial thereof, 
the court may, upon motion of the people or the defendant and with the 
consent of the other party, or upon the court's own motion with the consent of 
both the people and the defendant, order that the action be "adjourned in 
contemplation of dismissal," as prescribed in subdivision two. 
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2. An adjournment in contemplation of dismissal is an adjournment of the action 
without date ordered with a view to ultimate dismissal of the accusatory 
instrument in furtherance of justice. Upon issuing such an order, the court must 
release the defendant on his own recognizance. Upon application of the people, 
made at any time not more than six months, or in the case of a family offense as 
defined in subdivision one of section 530.11 of this chapter, one year, after the 
issuance of such order, the court may restore the case to the calendar upon a 
determination that dismissal of the accusatory instrument would not be in 
furtherance of justice, and the action must thereupon proceed. If the case is not so 
restored within such six months or one year period, the accusatory instrument is, 
at the expiration of such period, deemed to have been dismissed by the court in 
furtherance of justice. 

Based on the court documents provided on motion, the applicant has overcome the sole ground 
for the withdrawal of her TPS. The applicant's criminal record does not render her ineligible for 
the benefit sought. As there are no other known grounds of ineligibility, the director's decision 
to withdraw the applicant's TPS and the AAO's decision affirming the director's finding will be 
withdrawn. However, the validity period of the applicant's fingerprint check has expired. 

Accordingly, the case will be returned for the purpose of sending the applicant a fingerprint 
notification form, and affording her the opportunity to comply with its requirements. Following 
completion of this requirement, the director will render a new decision. Should the decision be 
adverse, the director must give written notice setting forth the specific reasons for the denial 
pursuant to 8 C.F.R. § 103.3(a)(l)(i), and the applicant shall be permitted to file an appeal 
without fee. 

An alien applying for TPS has the burden of proving that he or she meets the requirements 
enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The 
applicant has met this burden. 

ORDER: The case is remanded for appropriate action consistent with the above. The decisions 
of the director dated January 21, 2010 and of the AAO dated March 6, 2012 are 
withdrawn. 


