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DATE: 

JUL o·t 2014 
INRE: Applicant: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Service 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W. , MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

Office: VERMONT SERVICE CENTER FTT,E: 

APPLICATION: Application for Temporary Protected Status under Section 244 of the 
Immigration and Nationality Act, 8 U.S.C. § 1254a 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law 
or policy to your case or if you seek to present new facts for consideration, you may file a motion to 
reconsider or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or 
Motion (Form I-290B) within 33 days of the date of this decision. Please review the Form I-290B 
instructions at http://www.uscis.gov/forms for the latest information on fee, filing location, and 
other requirements. See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

www. uscis.gov 
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DISCUSSION: The application was denied by the Director, Vermont Service Center. A subsequent 
appeal and two motions have been dismissed by the Administrative Appeals Office (AAO). The 
matter is again before the AAO on a motion to reconsider. The motion will be dismissed. 

The applicant claims to be a citizen of El Salvador who is seeking Temporary Protected Status 
(TPS) under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254. 

On December 10, 2008, the director denied the application because the applicant failed to establish 
he was eligible for late registration and because the applicant was found to be inadmissible to the 
United States due to his drug conviction in 1987. The AAO, in dismissing the appeal on October 8, 
2009,1 concurred with the director's findings. The AAO conducted appellate review on a de novo 
basis, and determined that the applicant was also ineligible for TPS due to his felony drug 
conviction. The motions were dismissed by the AAO on August 3, 2010 and December 2, 2011, as 
the issues on which the underlying decision were based had not been overcome on motion. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. § 244.2, provide that an 
applicant who is a national of a foreign state as designated by the Secretary, Department of 
Homeland Security (Secretary), is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States smce the 
effective date of the most recent designation of that foreign state; 

(c) Has continuously resided in the United States since such date as the Secretary 
may designate; 

(d) Is admissible as an immigrant except as provided under section 244.3; 

(e) Is not ineligible under 8 C.F.R. § 244.4. 

A motion to reconsider must state the reason for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application 
of law or U.S. Citizenship and Immigration Service (USCIS) policy ... [and] must, when filed, 
also establish that the decision was incorrect based on the evidence of record at the time of the 
initial decision. 8 C.F.R. § 103.5(a)(3). 

1 No evidence was provided to establish late registration eligibility; that the amount of cocaine possession 
involved was irrelevant to the issue of eligibility for TPS; that the deferred adjudication of the driving while 
intoxicated offense met the definition of a conviction under section 10 I (a)( 48) of the Act; and section 322( c) 
of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), specifically stated 
that the amendment of the definition of conviction shall be applied retroactively. 
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A motion to reconsider cmmot be used to raise a legal argument that could have been raised 
earlier in the proceedings. Rather, the "additional legal arguments" that may be raised in a 
motion to reconsider should flow from new law or a de novo legal determination reached in its 
decision that may not have been addressed by the party. Further, a motion to reconsider is not a 
process by which a party may submit, in essence, the same brief presented on appeal and seek 
reconsideration by generally alleging error in the prior decision. Instead, the moving party must 
specify the factual and legal issues raised on appeal that were decided in error or overlooked in 
the initial decision or must show how a change in law materially affects the prior decision. See 
Matter of Medrano, 20 I&N Dec. 216, 219 (BIA 1990, 1991 ). 

A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

On current motion, citing case law, counsel once again argues that as the applicant's convictions 
occurred "before IIRIRA or AEDP A hence he invokes the Service reconsideration pursuit to 
Extreme Hardship." Counsel asserts that the applicant is eligible for a waiver of inadmissibility 
because his U.S. citizen relative(s) would suffer extreme hardship if he is found to be ineligible 
for the benefit sought, found inadmissible to the United States and/or subsequently removed 
from the United States. Counsel states that the applicant timely applied for TPS during the 
"original registration period 2001-2002." 

Counsel's brief and the authorities cited therein have been reviewed. A time limitation is not 
provided for criminal activities for applicants for TPS under section 244(c)(2)(b) of the Act, and 
as provided in 8 C.F.R. § 244.4(a). The applicant must meet the eligibility requirements at the 
time an application is filed, and at any time thereafter. 8 C.F .R. § 244.14( a)(l ). No evidence has 
been submitted to support the claim of a timely filed TPS application during the initial registration 
period of March 9, 2001 through September 9, 2002. The assertion of counsel does not constitute 
evidence. Matter of Laureano, 19 I&N Dec. 1, 3 (BIA 1983); Matter ofObaigbena, 19 I&N Dec. 
533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). As 
mentioned in our prior decisions, within the provisions of section 244 of Act, there is no waiver 
available, even for humanitarian reasons, due to the applicant's ineligibility under section 
244(c)(2)(B)(i) of the Act and 8 C.P.R. §§ 244.2(£)(2) and 244.4(a). There is also no waiver 
available for inadmissibility under section 212(a)(2)(A)(i)(II) of the Act. The AAO is bound by 
the clear language of the regulations and statutes and lacks the authority to change them. 

The burden of proof in these proceedings rests solely with the applicant. Section 291 of the Act, 
8 U.S.C. § 1361. That burden has not been met as the issue presented on motion fails to establish 
that the decision was incorrect based on the evidence of record at the time of the initial decision. 
Therefore, the motion will be dismissed and the previous decisions of the AAO will not be 
disturbed. 

ORDER: The motion is dismissed. The previous decisions ofthe AAO are affirmed. 


