
Specialty Occupation as Described ~ VSC H -lB 

"Specialty 
Occupation" 
Criteria 

Indus try-wide 
Standards 

, Guide 

8 CFR 214.2(h)(4)(iii)(A) requires for H-IB petitions involving a "specialty 
occupation" that the position meet one of the following criteria: 

A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique tqat only an individual with a degree 
can perform it; 

The employer normally requires a degree or its equivalent for the position; OR 

The nature of the specific duties is so specialized and complex that knowledge 
\ required to perform the duties is usually associated with the attainment of a 

baccalaureate or higher degree. 

NOTE: It is not sufficient that the position merely requires attainment of a 
bachelor's degree. The degree must be in a "specific specialty" and must be 
required so that the employee may apply a "body of highly specialized 
knowledge" to the occupation. The key factor is whether the position actually 
requires the theoretical and practical application of a body of highly specialized 
knowledge and the attainment of a bachelor's degree in the specific specialty as 
the minimum for entry into the occupation as required by the INA. [Section 
214(i)(l) of the INA] 

In addition to the above-listed criteria, USCIS will look to industry-wide 
standards to determine whether a position is a specialty occupation, and 
whether a bachelor's degree in a specific specialty is normally the minimum 
prerequisite for the position. 

In certain professions, it will be very clear that this is the case. For example, a 
bachelor's degree in Accounting is normally a minimum prerequisite for a 
Certified Public Accountant position with an accounting firm. In a case 
where a bachelor's degree is less directly related to the occupation in question, 
it would be beneficial for the petitioner to list: 
Relevant course work of the beneficiary in order to further establish the direct 

relevance of the degree to the position, and 
Show that the position is indeed professional in nature. 

1 



Job Duties 

Occupational 
Outlook 
Handbook 

While both the job and the beneficiary must meet the above stated 
requirements, the mere fa~t that the beneficiary meets the requirements of the 
position does not necessarily mean that the duties to be performed require an 
individual of that caliber. 

The petitioner must provide a detailed description of the job duties to be 
performed. · 
If the detailed description does not persuade you that the job offered meets 
the requirements of a "specialty occupation", useful guidance may be found in 
the Reference Library or on-line. A good reference is the Department of 
Labor's Occupational Outlook Handbook (OOH). The OOH outlines the 
duties normally performed and basic educational and experience 
requirements. 

• The OOH may be accessed1 through the Internet at the following location: 
http://www. bls. gov I ocolhome. htm 

• The OOH may also be accessed from the VSC Adjudications ECN page 
under the Reference Link. 

When using the OOH, make sure the job title researched accurately reflects 
the job duties to be performed. Look at each case individually; do not geHn 
the habit of classifying "job titles." 

) 

.... 
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POSITION REQUIREMENTS from VSC H-lB 
. I 

Training 

Job Criteria 8 CFR 214.2(h)(4)(ili)(A): 

1. Bachelor degree is normally minimum requirement; 

2. Degree requirement is common to industry or position so complex/unique that 
. it requires the associated Q.egree; 

3. · Employer normally requires; OR 

4. Nature of employer's duties so specialized and complex. 

5. It is not sufficient that the position merely requires attainment of a 
bachelor's degree. 
The 'degree must be in a "specific specialty" and must require the theoretical 
and practical application of a body of highly specialized knowledge ·as 
minimum for entry into the occupation. 

6. The petitioner must provide a detailed description of the job duties to be 
performed. 

7. You may request a description in non-technical terms. 

8. You should consider all information provided when making your decision. 

Determining Specialty Occupation 

1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position. 

• Refer to the Occupational Outlook Handbook for a 
• description of the typical duties and the education 
• and experience requirements associated with the 
• position. 

2) The degree requirement is common to the industry in parallel positions among 
similar organizations or the position is so complex or unique that it can be 

·performed only by an individual with a degree · 

• Common evidence may include job postings for 
• similar positions within other companies, expert 
• opinion letters or evidence from the petitioner to 
• explain how their position is unique or complex. 
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3) The employer normally requires a degree or its equivalent for the position. 

• Sufficient evidence could include copies of 
• payroll records and degrees of all 
• employees that hold/have held the position, 
• or other company records. 

4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

• Sufficient evidence may include expert 
• opinion letters or evidence from the petitioner to 
• explain how their position is unique or complex. 
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Sections of the VSC H -lB Guide: 
Foreign Degree Equivalency 

Assessing Education/Specialized 
Training/Progressively Responsible Experience 

Foreign 
Degree 
Equivalency 

Education 
Only 
Evaluations 

r 

Education 
Evaluation 
Requirements . 

. Because many beneficiaries are educated outside the United States, you 
must ascertain whether the beneficiary's foreign education is equivalent 
to a U.S. degree. Just because the degree says it is a bachelor's degree 
does not necessarily mean that it is equivalent to a U.S. bachelor's 
degree. Therefore, professional education evaluations are often used to 
determine the level of education attained by the beneficiary. 

4n advisory evaluation of the beneficiary's credentials may be necessary 
to determine the level and major field of educational attainment, in terms 
of equivalent education in the United States. 

USCIS will only accept evaluations from credentialing companies when 
they are evaluating education only. Normally, evaluators from these 
companies do not have the authority to grant college-level credit in the 
specialty at an accredited college or university, which has a program for 
granting such credit based on an individual's training and/or work 
experience pursuant to 8 CFR § 214.2(h)(4)(iii)(D)(l). The scope of an 
evaluation from a credentialing company is limited to evaluating 
education only, not training or work experience. 

· NOTE: USCIS does not endorse or recommend evaluators. Many private 
individuals, organizations and educational institutions provide this 
service. 
An acceptable evaluation of formal education should: 
• Consider formal education only, not practical experience, 
• State if the collegiate training was post-secondary education, i.e., 

whether the applicant completed the U.S. equivalent of high school 
before entering college, 

• Provide a detailed explanation of the material evaluated rather than a 
simple conclusive statement, and 

• Briefly state the qualifications and experience of the evaluator 
providing the opinion. 
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Formula 

Evaluator 
Requirements 
for 
Combination 
Evaluation of · 
Education and 
Experience 

Refer to the table below for the general formula to apply in determining 
education equivalence: 

To be equivalent to the The beneficiary must have the following 
following education: experience: 
Any college education Specialized training or work experience 

I 

must be in a professional position credit 
one year college credit 3 yea'rs 
a bachelor's degree 12 years 
master's degree bachelor's + 5 years 

.PhD no substitute 

IMPORTANT: Ordinary experience alone cannot be equated with a 
college ·degree. Experience, which is substituted for education, must 
include the theoretical and practical application of specialized knowledge · . 
required at the professional level of the occupation. It cannot be 
concluded that any on·the·job experience related to a professional activity 
may be substituted for academic education. [See Matter of Sea, Inc., 19-
I&N Dec. 817] 

USCIS will only accept evaluations of a combination of education, 
training and/or work experience if the evaluator meets the requirements 
of 8 CFR 214.2(h)(4)(iii)(D)(l) in that he or she has the authority to grant 
college level credit for training and/or experience in the specialty at an 
accredited college or university which has a program for granting such 
credit based on an individual's training and/or work experience. 

If the evaluator of a credentialing company also meets the requirements 
of 8 CFR 214.2(h)(4)(iii)(D)(1), then USCIS would find the evalu'ation 
acceptable for consideration. 

NOTE: Evaluations are advisory in nature. USCIS may still disagree 
with the finding. 
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Criteria for 
Professional 
Evaluation of 
Education and 
Experience ~ -' 

A professional evaluation of education arid experience must meet certain 
criteria to be useful to USCIS. An evaluation should consider that: 

1. The beneficiary's training and/or work experience included the 
theoretical and practical application of specialized knowledge required 
by the specialty. 

2. The claimed experience was gained while working with peers, 
supervisors, and/or subordinates who have a degree or equivalent in 
the specialty. 

3. The beneficiary has recognition of expertise in the specialty evidenced 
by at least one type of documentation such as: · 

Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation, 
Membership in a recognized foreign or United States association or·· 
society in the specialty occupation, 
Published material by or about the alien in .professional publications, 
trade journals, or major newspapers, 
Licensure or registration to practice the specialty occupation in a foreign 
country, or 
Achievements which a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

[8 CFR 214.2(h)(4)(iii)(D)(5)] 

Officer's Ultimately, the officer makes the final determination that the equivalent 
Determination of the degree requiredby the specialty occupation has been acquired: 

Through a combination of education, specialized training, and/or work 
experience in areas. related to the specialty, and 
The alien has achieved recognition of expertise in the specialty 
occupation as a result of such training and experience. 

/ 
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From: 
Sent: Friday, June 14, 2013 5:30 PM 
To: 
Subject: RE: H1B Evaluator question 

The regulatory requirement at 8 CFR 214.2(h)(4)(iii)(D)(l) for an evaluation from someone who 
has the authority to grant college level credit only applies in cases where the beneficiary is 
trying to qualify for the offered job through a combination of education, vocational training 
and/or experience. An evaluation of foreign education only may be made by a reliable 
credentials evaluation service which specializes in evaluating foreign educational credentials 
pursuant to 8 CFR 214.2(h)(4)(iii)(D)(3). 

With that being said, if we have reason to question the evaluation service regarding its 
qualifications to make the evaluation, we are not precluded from asking. In fact, 8 CFR 
214.2(h)(4)(ii) states that an opinion from a r'ecognized authority must state: 
(1) The writer's qualifications as an expert; . 
(2) The writer's experience giving such opinions, citing specific instances where past opinions 
have been accepted as authoritative and by whom; 
(3) How the conclusions were reached; and 
(4) The basis for the conclusions supported by copies or citations of any research material used. 
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Commonly Seen EE Scenanos 12/17/13 
·SCENARIO (Each scenario is inclusive of RFE COMMENTS 
only the documentation listed.) 

RTC Established for the Validity Period Requested 
The record contains sufficient evidence to NIA The totality of evidence establishes RTC. 
establish RTC such as the following: Approve for the time requested. Added 
beneficiary had been working overseas for 09/05/13. Revised 12/16/13. 
an entity· of the petitioner, there is an 
employment contract between the petitioner 
and the beneficiary showing a sign·on bonus 
for relocating to the United States, 
relocation expenses, medical, dental, and 
40 1K benefits. There is no end client 
validation. There is no history of fraud or 
fraud indicators. Added 09/05/13 
There is evidence of continued employment 
with the petitioner, evidence of medical, 
dental, and 401K benefits to establish RTC. 
There is also an MSA that is more than five 
years old and is not supported by a recent 
end client letter or work order. For 
example, the MSA is six years old and is 
open·ended, or the MSA is expired,.and 
there is no work order or end client letter to 
cover the dates requested. There is no 
history of fraud or fraud indicators. Revised 
09/05/13 and 12/16/13 
There is evidence of continued employment 
with the petitioner, evidence of medical, 
dental, and 40 1K benefits to establish RTC. 
There is an MSA that refers to a SOW, but 
no SOW is in the record. There is no history 
of fraud or fraud indicators. Added 12/16/13 
The record contains sufficient evidence to 
establish RTC and the end client 
documentation, such as an MSA, is open 
ended. There is no history of fraud or fraud 
indicators. Revised 07/10/13 and 12/16/13 

RTC Established for a Limited Validity Period 
The record contains sufficient evidence to N/A Approve for the amount of time RTC has 
establish RTC. There is· an end client letter been established or 1 year, whichever is 
or other end client documentation specifying greater (as long as otherwise approvable). 
the period of work, even though the MSA 
may appear open ended or is one that will 

. expire during the dates specified in the end 
client letter. Revised 07/10113 and 12/16/13 

RTC Not Established 

2100, 2110, RTC not established. Send RFE The record contains a heavily redacted 
contract. The scope, terms, and validity are 
redacted. No other evidence of right to 
control provided. Revised 07/10/13 and 
12/16/13 

modified addressing that RTC is not established for· 
2103 or 2104 the validity period requested because of 

the redacted information. 
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Commonly Seen EE Scenanos 12/17/13 
There is an MSA that is more than five 
years old and is not supported by a recent 
end client letter or work order. For 
example, an open·ended MSA is six years 
old, or the MSA is expired, and there is no 
work order or end client letter to cover the 
dates requested. No other evidence of right 
to control is provided. Added 12/16/13 

The petition and LCA indicate the address 
where the beneficiary will be placed but 
there is no other info about the employer at 
that address. No evidence of right to control 
is provided. Revised 12/16/13 
The petition and LCA indicate the 
beneficiary will be placed directly at an end 
client but no other info about employment 
with the end client. No evidence of right to 
control is provided. Revised 12/16/13 
The petition, LCA and support docs indicate 
the beneficiary will be placed at a named 
end client through one or more vendors. 
The record contains no info from end client. 
No evidence of right to control is provided. 
Revised 12/16/13 

Petitioner specifically indicates beneficiary 
will work on an in· house project but no 
evidence submitted to document the project, 
or the description of the work/project is not 
persuasive compared to information about 
the company. Note in·house projects do not 
mean an automatic RFE. Revised 10/23/13 
and 12/16/13. 
The petition 'and LCA indicate the 
beneficiary will work at the petitioner's 
location. The nature of the petitioner's 
business is consulting and providing clients 
with their IT needs. The beneficiary's duties 
are vague and mention "user" or "client'' 
needs/requirements. 

Self· Petitioner 

2100, 2110, 
and modify 
2103 or 2104. 

2100, 2110 
insert 2101 

2100, 2110 
insert 2102 

2100, 2110 
insert 2104 

Other Scenarios 

2100, 2135 

2100, 2109, 
2135, 2110 

RTC not established~ Send RFE. Identify 
the documents provided, the dates issued, 
and explain that the MSA is expired or 
that the MSA was executed more than 5 
years ago and it is not evident that the 
agreement is still valid. 

RTC not established. 2101 address the fact 
an address has been provided but no other 
evidence to indicate who the employer at 
that address is. 

RTC not established. 2102 addresses the 
name of the end client provided and that 
no evidence was submitted to establish 
RTC. 

RTC not established. 2104 address the 
name of end client, acknowledges the 
vendor and indicates there is no evidence 
of RTC with end client. 

2135 requests evidence to establish 
sufficient specialty occupation work for the 
requested period. This should be applied 
to IT/IT and SOF filings. N/A to large H1B 
dependent companies. 

2109 should be modified to indicate the 
itinerary is unclear based on nature of 
business and beneficiary's duties; 2135 add 
that the petition and LCA indicate the 
beneficiary will work in house; 2110 add 
lead in to state based on nature of business 
and beneficiary duties it appears the 
beneficiary may be placed off site. 

Send to EIR Send to the EIR Group. 2118 is the self· 
Group petitioner RFE. Officers should also be 

sure to address specialty occupation, if 
applicable. 

General Information regarding additional standards used with RTC 

**For same/same filings 2119, 2107 2119 to address the fact it is same/same 
but additional evidence is needed; 2107 for 

/ 
maintenance of prior EE relationship when 
applicable. 
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c ommo nl s LY een EES cenanos 12/17/13 
2101 Insert for 2110 when an address or city 

and state has been provided but no other 
information regarding the employer at that 

I address. 
2102 Insert for 2110 when the petitioner has 

indicated a direct end client, but provided 
no documentation to establish RTC with· 
the end client 

2103 Insert for 2110 when the petitioner has 
submitted documentation from the end 
client, but the documentation does not 
·establish RTC. 

2104 Insert for 2110 when the petitioner has 
indicated a vendor(s) and the end client, 
but provided no documentation to establish 
RTC with the end client 
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Sections of the VSC H ·lB Guide on Validity 
Periods 

Cap Exempt 
.Concurrent 
Employment 

Admission as a 
·'~new" HIB 
alien or 
readmission for 
remainder of 6-
year period. 

USCIS does not require that an alien who is cap-exempt be counted towards 
the cap if they accept concurrent employment with a non-ex~mpt employer. 
[Section 214(g)(6) of the INA] 

As soon, as the alien is no longer employed by the cap-exempt employer, that 
alien will then be subject to the cap. 

Documentary evidence, such as a current letter of employment or a recent pay 
stub, should be provided in support of such a concurrent employment petition 
at the time that it is filed with USCIS in order to confirm that the H-IB alien 
beneficiary is still employed iri a cap-exempt position. 

The validity dates on the concurrent employment petition may be granted for 
the time requested and do not need to be limited to the dates of the cap­
exempt employment. 

[See Neufeld Memo of May 30,2008, Supplemental Guidance Relating to 
Processing Forms 1-140 Employment-Based Immigrant Petitions and 1-129 
H-1B Petitions, and Form 1-485 Adjustment Applications Affected by the 
American Competitiveness in the Twenty-First Century Act of2000 (AC21) 
(Public Law 1 06-313), as amended, and the American Competitiveness and 
Workforce Improvement Act of 1998 (ACWIA), Title IV of Div. C. of Public Law 
105-277] 

Refer to the table below to determine if the alien is seeking admission as a 
"new" HlB alien or readmission for remainder of the 6-year period. 

If the alien is And the petitioner ... Then the alien is 
seekin2 ... eli2ible for ... 
Admission as a "new" • DID NOT complete parts The full six year 
HlB alien, C-1-d and C-3-g of the 1- validity period. 

129 H-IB Data 
Collection Supplement 
and 

• Provided documentation 
to establish that the alien 
has been, or will be, 
outside the United States 

NOTE: The alien is for more than one year as 
subject to the H-IB of the requested start 
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CAP unless he or she date ... 
otherwise qualifies for 
a cap exemption. NOTE: Although INA § 

214(g)(7) states that the 
alien would need to be 
eligible at the time of 
filing, guidance received 
from OCC on 3/21/13 
indicates that the alien 
should be considered to 
be eligible at the time of 
filing if he will have been 
outside the United States 

' for more than one year as 
of the requested start 
date. This interpretation 
accounts for the fact that 
petitions can be, and for 
the H-18 CAP usually 

I 

must be, filed six months 
before the start date. ,, 

Readmission for the • Checked parts C-1-d and The time he or she 
remainder of the initial C-3-g of the 1-129 H-18 has not used in the 
6-year period, Data Collection previously granted 

Supplement, H-1 8 status. 
• Indicated in a cover letter 

that the beneficiary is 
NOTE: The alien is electing the "remainder" 
not subject to the H-1 8 option, and 
CAP unless his or her • Submitted evidence to 
previous entry wasH- show the alien previously 
1 8 Cap exempt. held H-18 status ... 

L 
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Validity Period 
and the LCA 

The validity period of the petition may be approved as follows: 
[8 CFR 214.2(h)(9)(iii) a11-d Section 214(g)(8)(C) of the INA] 

Classification Validity Limitation 
H-181 • Up to 3 years, but. 

• May not exceed validity period endorsed by DOL on 
LCA. 

H-182 • Up to 5 years. 
• NO LCA required. 

H-183 • Up to 3 years. 
• May not exceed validity period endorsed by DOL on 

LCA. 
HSC • Up to 1 year, but 

• May not exceed validity period endorsed by DOL on 
LCA. 

NOTE: It is the policy ofVSC to give. a 3-year validity period as 3 years 
"minus 1 day," e.g., 10/1109 to 9/30/12, even if the LCA is certified from 
10/1/09 to 10/01/12. According to timeanddate.com, if we gave from 10/1/09 
to 10/1/12 for validity dates, this would calculate to 3 years plus I day, which 
is more than the allowable 3 years. The same "minus I day" practice should 
be applied to 1-year and 5-year validity periods .. 

Determining The validity period may be limited to the amount of time for which right to 
the Validity control is established, or one year, whichever is greater. Refer to the table 
Period Right to below for guidance when certain conditions are present. 
Control 

Expiring 
Licenses 

If right to control .•. Then ... 
Has only been established for a portion of • RFE for other eligibility 
the requested validity period, and criteria, and 
additional evidence is required to establish • Address right to control 
other .eligibility criteria, full requested validity 

period. 
Has only b\een established for a portion of • Approve with a limited 
the requested validity period, and all other validity period. 
eligibility criteria has been established, 
Is established with an open ended contract • Approve for full requested 
and/or end-user, validity period. 

Full licenses, to include wallet size or web verified, may include an expiration 
date. The license must be valid at the time of filing .. 

In many occupations an alien's license, though not a limited license, will not be 
valid for the entire length of time requested by the petitioner. Lice~sed 
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professiomils must renew their full license every few years. The validity dates 
of an approved petition should not be limited simply because the alien's license 
will expire prior to the requested ending employment date. 

[See Brown Memo Validity Period of 1-129 Petition 7/1 0/95] 

.Temporary If a temporary license is available in the state of employment, and the alien is 
Licenses allowed to fully perform the duties of the occupation without a permanent 
One-Year Limit license, then H classification may be granted. 

No License 
Required if 
Working Under 
Supervision of 
Licensed 

· Professional 

Where licensure is required in an occupation, the petition may only be approved 
for a period of one year or for the period that the temporary license is valid, 
whichever is longer. [8 CFR 214.2(h)(4)(v)(E)] · 

IMPORTANT: If the file does not contain a temporary or permanent license 
and the state does not tell you that the person is eligible to practice 
immediately in that state without a temporary or permanent license, then do 
NOT approve the petition. 

If the alien can perform the duties of the proffered position without licensure 
because he or she will work under the supervision of a licensed professional 
as permitted by State law, then the validity period of the petition will not be · 
limited despite the lack of a permanent license. 

Example 1. 
A Medical Resident working under the supervision of a licensed physician 
in New York State is not required to have a license and thus, the validity 
of the petition should not be limited. [8 CFR 214.2(h)(4)(v)(C)] 

Example 2. 
Medical Residents in Connecticut do not need a license when working 
under the supervision of a licensed physician in a Connecticut hospital. 
The hospital must send a list of those who will be obtaining their 
residency with the hospital to the Connecticut licensing authority. 

r Although the licensing authority issues a permit for all of the residents on 
the list, an individual permit is not issued to the resident. While the permit 
list is valid for one year, it is automatically renewed when the hospital 
requires an extension for the residents to obtain subsequent year(s) of 
training. Thus, the permit that is required for residents to work in 
Connecticut hospitals is not a license and the validity of the petition 
should not be limited. [8 CFR 214.2(h)(4)(v)(C)] 

Example3. 
A Civil Engineer hired to design the construction of a public building (not to 
be confused with a Software Engineer) generally requires a license; however, 
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H-lB Process 
forLPRs 

Validity 
Periods 
(AC21) 

/ 

if the petitioner submits evidence to demonstrate the beneficiary will work 
under the supervision of a licensed engineer, then no license is required. 

Refer to the table below to determine the action to take on an H -1 B petition 
when the beneficiary adjusts to lawful permanent resident (LPR) status. 

If the beneficiary •.• Then ••• 
Adjusts to LPR status Grant H-IB validity up to date of adjustment. 
after the requested 
start date on the H-
1 B petition, 
Adjusted prior to the Adjudicate on merit. Notate the KCC copy to 

requested start date, indicate the alien is an LPR. 
and 

Seeks consular 
notification, 

Adjusted prior to Send an RFE questioning the alien's intent to be a 
requested start nonimmigrant or immigrant. 
date, and 

Seeks EOS/COS, If the response Then ... 
indicates ... 
Intent to Change the petition to 
abandon LPR consular notification, and 
status, Indicate on the KCC copy 

that the alien will abandon 
LPR status at the · 
consulate. 

No intention to Deny the EOS portion of the 
abandon LPR petition. 
status, 

Requested extensions made on validity periods previously granted beyond the 
6-year period will be honored so long as they meet the requirements urider 
AC21. 

Since any time spent outside the United States while an alien holds H-lB 
status can be recaptured, an alien's H-IB period is not confined within a 
continuous six-year timeframe .. 

I 
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Validity Dates Refer to the table below to detennine how long to grant the approval for. 
(AC21) 

If the case is a ... Then grant approval for ... 
First request for 1 year, plus 
.Section 106 of AC21 Any amount of time remaining in the initial 
(i.e., a 7th year 6-year period, not to exceed a maximum 
extension), validity period of 3 years. 

Second or subsequent A maximum of 1 year. 
request for Section 1 06 
of AC21 (e.g., an gth 
year extension), 
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(" 

Starting and 
Ending Dates 

, Use the below table to detennine the starting and ending validity dates of the 
H-1 8 petition. Note: if the requested validity dates have expired, then refer to 
the section on Expired Dates on page 13. 

If ... Then starting validity date And ending validity date 
\ 

should be .•• should be ... 
New employment, or Date of approval, date Date requested on petition or 
Initial H-181, H-182, or requested, or LCA "from" date, expiration date on LCA, 
H -1 83 request (Consular whichever is later. whichever is earlier. 1 

notification), 
Change of Status, Date of approval, Start Date Date requested on petition or 

\ Requested, or the beginning expiration date on LCA, 
ETA 9035 or E1A 750 period, whichever is earlier. 
whichever is later. 

Change of Employer, Date of approval, date Date requested on petition or 
requested, or LCA "from" date, expiration date on LCA, 
whichever is later. whichever is earlier.2 

Extension of same employer, Day after expiration of Date requested on petition or 
previously approved H-1 8 for expiration on LCA, whichever 
that company, or date requested, is earlier. 2 

whichever is earlier, provided 
LCA supports the date. 4 

Amended petitions where Same start date as initially Same expiration date as 
there was a USC IS error with approved petition.3 initially approved petition.3 

the original notice, 
Amended petitions where Oat~ of approval, date Same expiration date as 
there has been a change in requested, or LCA "from" date, initially approved petition, if 
the employment conditions, whichever is later. 4 no additional time is 

requested. 

Date requested on petition or 
.~ expiration on LCA, whichever 

is earlier2
, if additional time is 

J requested 
New concurrent employment, Date of approval or date Date requested on petition or 

requested, whichever is later, expiration date on LCA, 
provided LCA supports the date. whichever is earlier.2 

Same employer, Change in Date of approval, date Date requested on petition or 
employment conditions, requested, or LCA "from" date, 

whichever is later. 4 
expiration date on LCA, 
whichever is earlier. 2 
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\ 

1 Ensure that beneficiary has not been granted H·IB status within previous 12 months. If 
so, do not exceed a total of 6 years of H·l B status unless eligible for exemption. \ 

2 Ensure that beneficiary is not granted more than a total of 6 years in H or L status unless 
HSC or eligible for exemption. 

3 Does not apply if amendment is due to incorrect validity dates. 
4 If the beneficiary's status has expired or will expire prior to the date that 

you selected as the "from" date, AND the petition was filed by the same 
employer, then backdate the validity date to the day after the beneficiary's 
status expires to eliminate gaps. · 
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I 

· Jowett, Haley L 

Oppenheim, Jennifer R From:, 
Sent: 
To: 

Wednesday, February 25, 2015 2:17 ·PM 
Oppenheim, Jennifer R 

. Subject: FW: URGENT: Sl's Upcoming Hearings- Updates to Issue Paper/Q&A Tasking- DUE 
Tomorrow, 11/25 at 3prn! 

' Attachments: USCIS Issue Paper- H-18 Visa Program (7-17-2014).docx 

From:. Cummings, Kevin J 
Sent: Tuesday, November 25, 2014 10:49 AM 
To: Tynan, Natalie S; Doumani, Stephanie M 
Cc: Levine, Laurence D; Parascandola, Ciro A; Viger, Steven W; Angustia, Kathleen M; Oppenheim, Jennifer R 
Subject: RE: URGENT: 51's Upcoming Hearings- Updates to Issue Paper/Q&A Tasking - DUE Tomorrow, 11/25 at 3pm! 

thanks! 

--Kevin 

Kevin J. Cummings 
Chief, Business & Foreign Workers Division 
USC IS Office of Policy and Strategy 
Department of Homeland Security 

This email, along with any attachments, is intended solely for the use of the addressee(s) and may contain information that is sensitive or protected 
by applicable law. Unauthorized use or dissemination of this email and any attachments is strictly prohibited. If you are not the intended recipient, 

please notify the sender and delete or destrox_al_l c-'op'-ie_s._Th_an_k-'--y_ou_. ----·---· ---------

From: Tynan, Natalie 5 
Sent: Tuesday, November 25, 2014 10:21 AM 
To: Doumani, Stephanie M 
Cc: Levine, Laurence D; Cummings, Kevin J 
Subject: FW: URGENT: Sl's Upcoming Hearings - Updates to Issue Paper/Q&A Tasking - DUE Tomorrow, 11/25 at 3pm! 
Importance: High 

Stephanie- OP&S has comments on the H-lB paper. OLA wants consolidated comments, so I am passing ours along to 
you since you are lead on the paper. Please let us know if you have any comments.· 

Thank you, 
Natalie 

From: Cummings, Kevin J 
Sent: Tuesday, November 25, 2014 7:01 AM 

I 

To: Tynan, Natalie 5; Prelogar, Branc~on B; Hamilton, Cristina A; Parascandola, Ciro A 
Cc: Levine, Laurence D 
Subject: RE: URGENT: 51's Upcoming Hearings - Updates to Issue Paper/Q&A Tas~ing - DUE ToiT)orrow, 11/25 at 3pm! 
Importance: High 

Thanks Natalie. A couple of suggested edits in red line in the two attachments. 

--Kevin 

1 
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I_ 

Kevin J. Cummings 
Chief, Business & Foreign Workers Division 
USC IS Office of Policy arid Strategy 
Department ofHoineland Security 

J 

This email, along with any attachments, is intended solely for th.e use of the addressee(s) and may contain information ~hat is sensitive or protected 
by applicable law. Unauthorized use or dissemination of this email and any attachments is strictly prohibited. If you are not the intended recipient, 
please notify the sender and delete or destroy all copies. Thank you. 

From: Tintary, Ruth E 
Sent: Monday, November 24, 2014 4:17PM 
To: Correa, Soraya; Meckley, Tammy M; McMillan, Howard. W; Lotspeich, Katherine J; Henry, Laura R; Renaud, Daniel M; 
Monica, Donald J; Redman, Kathy A; Colucci, Nicholas V; Harrison, Julia L; Kendall, Sarah M; Mooney, Matthew C; Zellen, 
Lorie A; Emrich, Matthew D; FDNSExecSec; Neufeld, Donald W; Velarde, Barbara Q; Arroyo, Susan K; Rigdon, Jerry L; 

. Langlois, Joseph E; Hjggins1 Jennifer B; Lafferty, John L; Kim, Ted H; Stone, Mary M; Schwartz, Claudia R; Perry-Eiby, 
Diana D; Strack, Barbara L; Valverde, Michael; Chiorazzi, Anne; Tomlyanovich, William J (Bill); Busch, Philip B; Jaddou, Ur 
M; carpenter, Dea D; Cox, Rachel M; Hinds, Ian G; OCC-Ciearance; Renaud, Tracy L; Vanison, Denise; Levine, Laurence 
D; Tynan, Natalie S; Stanley, Kathleen M; Patterson, Katherine R; Rhew, Perry J; Garner, David c; McConnell, James E; 
Moore, Joseph D; Reilly, Richard M; Roman-Riefkohl, Guillermo; Smith, Alice J; Ooi, Maura M; cantor, Esther R 
Cc: Rodriguez, Leon; Scialabba, Lori L; Choi, Juliet K; Mccament, James W; Atkinson, Ronald A; Wooden, Janeen R; 
Powell, Paul; Rodriguez, Miguel E; Brown, Katherine H; Francis, Gregory I; Dalal, Ankur P (Andy); Walters, Jessica S; 
Torres, Marina A; Amaya, John G; Torres, Marina A; Guttentag, Lucas; Inouye, Shinichi (Shin); Nino, Teresa; Beppu, 
Jennifer M; Irazabal, Luz F 
Subject: URGENT: 51's Upcoming Hearings - Updates to Issue Paper/Q&A Tasking - DUE Tomorrow, 11/25 at 3pm! 
Importance: High 

Colleagues, 

The House Homeland Security Committee has announced a December 2, 9:00a.m. Hearing on "Open Border: 
the Impact of Presidential Amnesty on Border Security". Secretary Johnson has been invited to· testify "on the 
federal response and preparation for the change (President's executive action) in policy". Additionally, the 
House Judiciary Committee has also called for a hearing on December 2, but has not specified a time or the 
DHS witness. (There is a possibility that D1 could be called as a witness however). 

Per the Director's Office, we are proactively updating the USC IS Issue Papers (attached), in preparation. Note 
that the attached issue papers were either updated at the end of August for an 51 hearing or in July for D1's 
oversight hearing. · ' 

As you are updating these papers please keep in mind that these IPs should· 
reflect the President's Executive Action. 

Please know that we continue to follow the DHS guidance that: 11ALL issues papers be no more than 2 
pages, followed separately by 2-5 Q&As. The issue paper should be brief, clear and 11to the point"­
using bullets when possible. The paper should start with a concise set of talking points followed by 
any relevant background. These documents should be marked FOU.O and should be titled using the 
titles given below in the tasking." 

1 apologize for ~he incredibly tigh~ t~rnaround, bi~R-~~e~~~,~~,~~1~.,X~,~!~~·~,~~~J~d 
(and note who m OCC re-cleared 1t) 1ssue paper tofME::,no,~later,-than~3:.00pmy 
[ONfoRRGw~?tuesday!~-No~emli'e'if~~ Given .the upcoming holiday, please adhere to the 
due date and time because there are additional levels of clearances and interagency coordination 
required by DHS. 

2 
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We ask the appropriate component to provide an updated Issue Paper on: 

• Anti-Fraud Efforts (FDNS) (shouldinclude the Asylum Fraud paper and be tasked to FDNS) 
• Asylum Fraud (RAIO/Asylum Division) (should be merged with overall Anti-Fraud Efforts paper 

above) 
• Credible Fear and Expedite Removal (RAIO/Asylum Division) 
• EA Fact Sheets and Memo will substitute the CIR IP (OLA) 
• Deferred Action for Childhood Arrivals-DACA (OACA Working Group/SCOPs) 
• EB-5 investor visa program (I PO) 
• E-Verify/SAVE Programs (ESD) 
• Fee Structure and Process (CFO) (given the EA announcement, how will you implement all of 

these programs?) 
• H-1 B Visa Program (SCOPS) (given the EA announcement this should be merged with 0 IP 

and now include Ls and STEM focus- Highly Skilled Business and Workers) 
• 0 Visa Program (SCOPS) (given the EA announcement this paper should be merged H1B IP 

and now Include Ls and. STEM focusj 
• Provisional Unlawful Presence (Form 1-601A) Waiver Process (OCC/OP&S) (in light of EA, 

should now be Expanded 1-601A program) 
• Refugee Screening Process (RAIO/RAD) (Should now be focused on the In-Country UAC 

Program Refugee Screening Process) 
• Temporary Protected Status (TPS) (OP&S) (include the Ebola countries) 
• Terrorist Related Inadmissibility Grounds (TRIG) (OCC) 
• UACs and Asylum, USCIS' role in the Border Crisis (RAIO/Asylum) 
• Transformation (FOD/OTC) (in light of the EA announcement) 
• Workload Balancing/Backlogs (MGMT) (in light of the EA announcement, please partner with 

SCOPs to create a paper reflecting the, larger/agency-wide Workload Balancing/Backlogs 
Impact) 

I apologize if I've overlooked any key recipients. Please feel free to share this with them. 

Best, 

tJ(JJth f£. rzintary 
Associate Chief 
Legislative Branch 
Office of Legislative Affairs 
U.S. Citizenship and Immigration Services 
De t. of Homeland Security 

(b)(6) 

Thi" c m;lil (including any arrachrncnts) is intended S('llely ft"~l' the usc of the adc.ln::!''icc(s) and may Cl11lLlin infnrmach'~n that i" 
">Cil'iithc or othLTWisc ptwcctcd by .1pplicabk: law. If rnu arc not the int,·ndcd recipient, }'l'lllr disclosure. cnpying, di.~tributinn tll' 
nthcr u<.L' pf (or rl'liancc ur\)n) the inflwmatinn cnnt,1i1Kd in this email is strictly prohihircd. If you :m:: nnt the inrcndcJ recipient, 
pk<IsL' lll1tify the .~cnL.Icr anJ cklctc or dcst.wy all Cl"~jliL'S. 
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FOR OFFICIAL USE ONLY 

H-1 8 NONIMMIGRANT VISA PROGRAM 

BACKGROUND: 

• The H-1 B nonimmigrant classification is for aliens coming to the United States temporarily 
to perform services: 
• in a specialty occupation which requires a theoretical and practical application of a body 

of specialized knowledge, who hold a U.S. bachelor's degree or its equivalent, and, 
generally, if otherwise required by state or local law, a license, as a minimum 
requirement for entry into the occupation within the United States; 

• of an exceptional nature requiring exceptional merit and ability relating to certain types 
of projects administered by the U.S. Department of Defense; or 

• as a fashion model of distinguished merit and ability who has attained national and 
international acclaim. 

• There is a congressionally-mandated numerical limitation of 65,000 per fiscal year for new 
employment with some exceptions, including: 
• the first 20,000 petitions approved by USCIS where the beneficiary has obtained a U.S. 

master's degree or higher from a nonprofit or public U.S. institution of higher education; 
• petitions filed on behalf of beneficiaries who will work at nonprofit or public U.S. 

institutions of higher education or related or affiliated nonprofit entities, nonprofit 
research organizations or governmental research organizations; and 

• petitions filed between now and December 31,2014 on behalf of beneficiaries who will 
work only in Guam or the Commonwealth of the Northern Mariana Islands. 

• Petitions filed on behalf of current H-1 B workers who have been counted previously against 
the ear-numerical limitation (capl within the past six vcars also do not count towards the 
congressionally mandated annual H-1 B cap. This includes petitions to extend the amount of 
time a current H-1 B worker may remain in the United States; petitions to change the terms of 
employment for current H-1 B workers; petitions to allow current H-1 B workers who have 
been counted against the cap to change employers; or petitions to allow current H-1 B 
workers to work concurrently in a second H-1 B position. 

TALKING POINTS: 
• On April 7, 2014, USC IS received a sufficient number of petitions to reach the statutory cap 

for Fiscal Year (FY) 2015. On the same day, USCIS also received more than 20,000 H-IB 
petitions on behalf of persons exempt from the cap underthe U.S. advanced degree 
exemption. On April 10, 2014, USCIS used a computer-generated random selection process 
(commonly known as a "lottery") to select a sufficient number of petitions needed to meet 
the caps of65,000 for the general category and 20,000 under the U.S. advanced degree 
exemption limit. 

• USCIS continues to accept H-1 B 1 Chile and Singapore cap cases, as well as H-1 B cap­
exempt cases. 

• The initial and extension periods of validity for H-1 B specialty occupation petitions are 
issued in increments of up to three years. Validity issuance is not to exceed the maximum of 
six years, with certain exceptions under American Competitiveness in the Twenty-First 
Century Act of 2000 (AC21 ). For both initial filings and extensions, the validity period 

Prepared by: Stephanie Downani, USCIS/SCOPS, Stephanie.M.Doumani@uscis.dh.v.gov, (202) 272-1524 
Date: July 1-1. 201-l 

+· ---- Formatted: Indent: Left: 0.25", No bullets or 
numbering 
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FOR OFFICIAL USE ONLY 

issued to the beneficiary should not exceed the period listed on the Labor Condition 
Application (LCA). 

• AC21 allows beneficiaries of H-I B petitions to extend their H-I B status beyond the 
maximum limit of6 years and, in certain circumstances, !Q.change employers while their 
pennanent residence process is pending in either increments of one year or three years. 

• General fees associated with the filing of an H-I B petition include a base petition fee of 
$325, an American Competitiveness and Workforce Improvement Act (ACWIA) fee of 
either $1,500/$750 (required for initial petitions and first extensions for certain 
beneficiaries), and a Fraud Prevention and Detection fee of$500 (required for initial petitions 
and change of employers; no exceptions). Additionally, the Public Law Ill -230 fee of 
$2,000 is required for initial petitions or change of employer petitions if the employer has 50 
or more employees in the United States and more than 50% of those employees are in H-I B, 
L· I A, or L· I B status. 

QUESTIONS and ANSWERS: 

Question: Is USCIS on track with processing H-18 extension ofstay cases within the 60-
day window at the California Service Center and the Vermont Service Center? 
RESPONSE: The California Service Center is processing H-I B extensions of stay within the 
60-day processing goal. The Vennont Service Center is working diligently to reach the goal as 
soon as possible. 

Question: Has there been a change in policy regarding guidelines for determining 
employer-employee relationships and third-party placement? 

Formatted: Indent: Left: 0.25", No bullets or 
numbering, Tab stops: Not at 1. 75" 

RESPONSE: No. Our guidelines for detennining eligibility center around the regulations and 
our most recently issued 20 I 0 memorandum, "Detennining Employer-Employee Relationship 
for Adjudication of H-I B Petitions, Including Third-Party Site Placements." We have not had a 
recent change in policy. \l/t: rerRiRe :;tal<eilelders that theThc burden is on the petitioner to 
demonstrate a need for a 3-year validity period~ ~ltW9l"/el:. if a stEilteRlll~el' eRe81:1Rti!FS afl: R$6 
tkat Bflj3t'aF.; !e 9e a1:1tsiae tke seepe af auf regt~latieRs aRa elil'ft!'Rt g~:~it-JelineJ. '" e asl< that Sliek 
Fe(il:leSl!i be brol:lght to OI:IF at:teAtieA tl:ll'81:1gR OliF elita~Jlskl:!_~ -~~~.~t~H'Ier_ S~!"'·ia_e t'll'eteeal, L-.------ --------·{ Comment [lOCI]: Not needed for thiS audience. ) 

Question: Has USC IS issued new guidance regarding defining "Specialty Occupation" and 
"Body of Highly Specialized Knowledge"? 
RESPONSE: USCIS is currently reviewing its policies and practices related to H-IB 
adjudications, including the interpretation of the tenns "Specialty Occupation" and "Body of 
Highly Specialized Knowledge". · 

Question: What is tbe current status of the proposed employment authorization for certain 
H-4 dependent spouses of principal H~l B nonimmigrants? 
RESPONSE: On May 12,2014, DHS published a proposed rule in the Federal Register which 
would extend the availability of employment authorization to certain H-4 dependent spouses of 
principal H-IB nonimmigrants. The extension was limited to H-4 dependent spouses of principal 
H-I B nonimmigrants if the H-I B nonimmigrants are either the beneficiaries of an approved 
Immigrant Petition for Alien Worker (Fonn 1-140) or have been granted an extension of their 
authorized period of admission in the United States under the American Competitiveness in the 
Twenty-first Century Act of2000 (AC21), as amended by the 21st Century Department of 

Prepared by: Stephanie Doumani, USCIS/SCOPS, Stephanie.M.Doumani@u.\·cis.dhs.gov, (202) 272·1524 
Date: July I.J. 20 I.J 
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FOR OFFICIAL USE ONLY 

Justice Appropriations Authorization Act. C(llllRH~Rtary waswas !\pproximatel" 13.000 rublic 
comments were submitted during the 60-day comment period, which closed on July II, 
2014. USCIS is currently analyzing the comments and determining what, if any, revisions are 
needed. While we do not have an estimated date of publication, this rule is an agency priority. 

Prepared by: Stephanie Downani, USC IS/SCOPS, Slephanie.M.Doumani@uscis.dhs.guv, (202) 272-1524 
Date: July 1-1, 20 I-I 
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Jowett, Haley L 

From: 
Sent: 
To: 
Subject: 

Attachments: 

From: Angu~tia, Kathleen M 

Oppenheim, Jennifer R 
· Wednesday, February 25, 2015 2:13 PM 
Oppenheim, Jen'nifer R · 
FW: [USCIS Congressional Correspondence] Senator Cardin (HIB medical residents) 
114-009004 
FW: State Licensure; Cardin Letter US CIS Licensing Requirements.pdf; Johns Hopkins 
Letter.pdf; MBOP Letter to USCIS.PDF; MD Atty Gen Office Letter.pdf; MD Code 

. Physician Licensing Exceptions.pdf; St. Agnes Hospital Letter.pdf 

Sent: Thursday, .February 19, 2015 11:50 AM 
To: Bump, Micah N; Miran, Maria Y · 
Cc: Cummings, Kevin J; Parascandola, Ciro A; Viger, Steven W; Oppenheim, Jennifer R . 
Subject: FW: [USCIS Congressional Correspondence]Senator Cardin {HIBmedical residents) 114-009004 

Hi Maria and Micah, 

I realize in my haste of sending the email, I didn't attach all documents relevant to Senator Cardin's inquiry (attached to 
this email). Also, I should have pointed out ttiat OLA has requested that we provide a response by COB, Friday, February 
201

h. We may respond that we continue to look into this matter, as we determine the best approach moving forward. 
(b)(6) 

Kate Angustia I Adjudications Officer (Policy) I Business and Foreign Workers Division 
USCIS Office of Policy and Strategy I Department' of Homeland Security 
I I Kathleen.M.Angustia@uscis.dhs.gov 

From: Angustia, Kathleen M 
Sent: Wednesday, Februar)t 18, 2015 1:02 PM 
To: Bump, Micah N; Miran, Maria Y 
Cc: Cummings, Kevin J; Parascandola, Ciro A; Viger, Steven W; Oppenheim, Jennifer R; Lomax-Larson, Nikki L 
Subject: FW: [USCIS Congressional Correspondence] Senator Cardin (HIB medical residents) 114-009004 

_- Hi Micah and Maria, 

Senator Cardin's office contacted us about truncated H-lB approvals. Service Centers, supported by local OCC, approved 
medical resident H-lB petitions to one year instead of the requested three years. The petitions requested a future start 
date and state law did not require ~he physicians to register to practice medicine at the time of filing, and. permits 
registration for a period of up to 90 days after commencing employment under contract. The Service· Centers cut short 
the approval based on the lack of registration. The issue is that this requirement is for the chief of the institution 
providing the clinical training and not the HlB physician. OP&S questions whether USCIS should be limiting these_ 
approvals to one year. Attached is email traffic and the applicable MD law about registration. 

Please let us know if you need anything from OP&S. 

Kate 

Kate Angustia 1 Adjudications Officer {Policy) 1 Business and Foreign Workers Division 
USC IS Office of Policy arid Strategy I Department ,of Homeland Security 

1 
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202.272.0912 I Kathleen.M.Angustia@uscis.dhs.gov 

Froin: Viger, Steven W 
Sent: Wednesday, February 18, 2015 12:27 PM 
To: Cummings, Kevin J; Parascandola, Ciro A 
Cc: Oppenheim, Jennifer R; Angustia, Kathleen M; Lomax-Larson, Nikki L 
Subject: FW: [USQS Congressional Correspondence] Senator cardin {HIB medical residents) 114-009004 

It appears that esc and VSC are enforcing a registration requirem~nt (on advisement by local counsel) for petitions 
requesting a future start date and not required to register at the time of filing. The issue is that this requirement is for 
the chief of the institution providing the clinical training and not the HlB physician. i don't believe that we should be 
limiting these approvals to one year. 

Steven Viger 
Adjudications Officer (Policy) 
Office of Policy and Strategy 
U.S. Citizenship and I mrnigration Services 
Department of Homeland Security 
20 Massachusetts Ave., NW 
\'(fashington, DC 20529 
P:l I (b )(6) 
F: (202) 272-8518 
steven.w.viger@dhs.gov 

This email, along with any attachments, is intended solely for the use of the addressee(s) and may contain information that is 
sensitive or protected by-applicable law. Unauthorized use or dissemination of this email and any attachments is strictly 
prohibited. lf you are not the intended recipient, please t;ocify the sender and delete or destroy all copies. Thank you. 

From: Doumani, Stephanie M 
Sent: Wednesday, February 18, 2015 11:40 AM 
To: Viger, Steven W; Angustia, Kathleen M 
Cc: Oppenheim, Jennifer R; Sweeney, Shelly A 
Subject: RE: [USCIS Congressional Correspondence] Senator cardin (HIB medical residents) 114-009004 

Steve, 

Please see the. attached email with printouts from the Maryland Board of Physicians. 

Thanks, 
Stephanie 

From: Viger, Steven W 
Sent: Wednesday, February 18, 2015 11:34 AM 
To: Doumani, Stephanie M; Angustia, Kathleen M 
cc: Oppenheim, Jennifer R; Sweeney, Shelly A 
Subject: RE: [USCIS Congressional Correspondence] Senator cardin (HIB medical residents) 114-009004 

Thanks Stephanie. 

Can you find out the specific Maryland law that requires registration? Thanks. 

Steven Viger 

2 
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Adjudications Ofticer (Policy) 
Office of Policy and Strategy 
U.S. Citizenship and Immigration Services 
Dcpartmeilt of Homeland Security 
20 tv[assachusctts i\ve., NW 
Washington, DC 20529 
.P: I I (b)(6) 
F: (202) 272-8518 
stevcn.w.viger@dhs.gov 

'fhis email, along with any attachments, is intended solely for the use of the addressee(s) and may contain information that is 
sensitive or protected ·by applicable law. Unauthorized use or dissemination of this email and any attachments is strictly 
prohibited. If you are not the intended recipient, please notify the sender and delete or destroy all copies. T11ank you. 

From: Doumani, Stephanie M 
Sent: Wednesday, February 18, 2015 10:58 AM 
To: Angustia, Kathleen M 
Cc: Viger, Steven W; Oppenheim, Jennifer R; Sweeney, Shelly A 

I 

Subject: RE: [USCIS Congressional Correspondence] Senator cardin (HIB medical residents) 114-009004 

Hi Kate, 

I have attached my correspondence with the esc regarding the issue brought up by Senator Cardin's office. This issue 
initially came up as a question during one of our AI LA. teleconferences last year (August of 2014). As you will see from 
the attached correspondence, VSC and CSC local OCC agreed that if a petitioner files the H-lB for a medical resident to 
work in Maryland with a future start date and they indicate that they do not need to register them now, but will do so 
later as required by Maryland law, USCIS cannot deny them and an approval would be warranted for a limited one-year 
validity period as our regulation only requires submission of the license or.registration if it is required to fully perform 
the job (and in Maryland, it is not -at least for the first 30 days). 

I think it may be worth bringing this issue up to HQ OCC to see if they are in agreement with the validity limitation .. 
Thoughts? 

Please feel free to give me a ring so we can further discuss. 

Thanks, 
Stephanie 

From: Angustia, Kathleen M 
Sent: Friday>Febru·ary 13, 2015 12:36 PM 
To: Doumani, Stephanie M 
Cc: Viger, Steven W; Oppenheim, Jennifer R 
Subject: FW: [USCIS Congressional Correspondence] Senator cardin (HIB medical residents) 114-009004 

Hi Stephanie, 

1 can't remember if 1 needed to forward this to you or not-apologies if you have already received this! It was nice 

chatting with you yesterday. 

Kate 

Kate Angustia 1 Adjudications Officer (Policy) I Business and Foreign Workers Division 
3 
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USC IS Office of Policy and Strategy I Department of Homeland Security 
202.272.0912 I Kathleen.M.Angustia@uscis.dhs.gov 

From: Parascandola, Ciro A 
Sent: Thursday, February 12, 2015 1:59PM 
To: Viger, Steven W; Angustia, Kathleen M; Oppenheim, Jennifer R 
Cc: Cummings, Kevin J 
Subject: FW: [USCIS Congressional Correspondence] Senator cardin (HIB medical residents) 114-009004 

Hi H-lB Team-

Please see attached and below and coordinate with SCOPS as necessary. Due 2/20. Don't worry about ace clearance, 
OLA can do that. Thanks! 

Ciro Parascandola 
Deputy Chief, Business and Foreign Workers Division 
USCIS Office of Policy and Strategy. DHS (b)(6) 
Officel I 
This email, along with any attachments, is intended solely for the use of the addressee(s) and may contain information that is sensitive or protected 
by applicable law. Unauthorized use or dissemination of this email and any attachments is strictly prohibited. If you are not the intended recipient, 
please notify the sender and delete or destroy all copies. Thank you. 

From: Levine, Laurence. D 
Sent: Thursday, February 12, 2015 1:50PM 
To: Cummings, Kevin J; Parascandola, Ciro A 
Subject: FW: [USCIS Congressional Correspondence] Senator cardin (HIB medical residents) 114-009004 

Here ya go 

Larry Levine 
Senior Advisor to the.Chief 
Office of Policy & Strategy 
U.S. Citizenship and Immigration Services 
Depanment of Homeland Security 

I I (b)(6) 

From: Weller, Angela V 
Sent: Thursday,_ February 12, 2015 1:36:33 PM 
To: Levine, Laurence D; Tynan, Natalie S; Policy-Clearance; Graziadio, Josie; Kvortek, Steven P (Steve); SCOPS-
Clearance; Arroyo, Susan K; Cox, Sophia · 
Cc: Rodriguez, Miguel E · 
Subject: [USCIS Congressional Correspondence] Senator cardin (HIB medical residents) 114-009004 

OP&S (cc:: SCOPS), 

4 
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Senator Cardin wrote to the Director regarding concerns about the CSC's limits on HlB sponsorship of medical 
residents. Please draft a response, coordinate your response with SCOPS as needed, and submit your response to me by 

. COB Friday. February 20. The response will be for USCIS OLA's signature. 

If you have any questions or concerns, please feel free to let me know. 

Thank you, 

Angela V. Weller 
Writer/Editor 
Office of Legislative Affairs 
U.S. Citizenship and Immigration ServiCes 

Desk' I (b )(6) . 
Mobi e I I 
clDgeJa_,y,yv_eller@_lls~is_._dhs .. go.Y 
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Jowett, Haley L 

From: 
Sent: 
To: 
Subject: 
Attachments: 

From: Fierro, Joseph 

Doumani, Stephanie M 
Wednesday, February 18, 2015 10:37 AM 
Doumani, Stephanie M 
FW: State Licensure 
Registration l.pdf; Registration 2.pdf . 

Sent: Wednesday, August 13, 2014 5:45PM 
To: Doumani, Stephanie M · 
Cc: Sweeney, Shelly A; Haskell, Alexandra P; Baltaretu, Cristina G 
Subject: RE: State Licensure 

Stephanie: 

I'm talking about registration. 

We are aware the medical residents are exempt from licensure, however, in practice we have been ensuring they meet 
any other authorization which may be required by the state in accordance with 214.2(h)(4)(viii)(A)(1)-(2). We have 
never receive any evidence that demonstrates that state registration is not required for the resident to practice 
medicine. 

When I reviewed the inquiry I started questioning whether we were applying this regulation correctly by requiring 
evidence of registration. 

I attached the registration requirements for the state of Maryland for medical residents for your review. The question I 
had when it was raised to me is are the medical residents required registration to practice medicine? This is what 
counsel is reviewing. 

(A) Beneficiary's requirements. An H-lB petition for a physician shall be accompanied by evidence that the 
physician: 

214.2( h)(4 )(viii)(A)( 1)-(2) 

(1) Has a license or other authorization required by the state of intended employment to practice medicine, or 
is exempt by law therefrom, if the physician will perform direct patient care and the state requires the 
license or authorization, and 

From: Doumani, Stephanie M 
Sent: Wednesday, August 13, 2014 1:03 PM 
To: Fierro, Joseph 
Cc: Sweeney, Shelly A; Haskell, Alexandra P; Baltaretu, Cristina G 
Subject: RE: State Licensure 
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Hi Joe,· 

Thanks for the update. When you say register; do you mean obtain a license? If my understanding is correct, you're 
stating that the petitio~er did not provide evidence of a license at the time of filing but then later did, correct? We ask 
because the question uses this case example after indicating that certain states do not require individual licensure for 
medial residents because the residents are covered under the institutional I license of the accredited institution where 
they are performing their training. The question goes on to claim that even when documentation of state law was 
provide, H-lB petitions were denied based on "insufficient evidence" of state authorization to practice medicine as a 
medical resident. If this case example does not support. such a claim, which from the sounds of it doesn't, we want to 
indicate as much in our response. 

Again, I really don't think one case (if it relates to the issue at hand) represents a trend, but can you speak to whether 
you've seen an uptick of denials regarding licensure? It sounds like yo~ are waiting to hear back from OCC regarding this 
issue before touching base with adjudications during round tables and trainings. 

Thanks, 
Stephanie 

From: Fierro, Joseph 
Sent: Wednesday, August 13, 2014 11:57 AM 
To: Doumani, Stephanie M 
Cc: Sweeney, Shelly A; Haskell, Alexandra P; Baltaretu, Cristina ·G 
Subject: RE: State Licensure 

Stephanie: 

I remember this case where the state licensure came up concerning interns who want to practice medicine in 
Maryland. The petitioner believes they do not need to register in order to practice medicine before approval and feel 
they can register later or after approval, while we have been requiring them to register before they are approved since it 
appears to be a state requirement. 

We asked local counsel to review the issue to see if they think we are correct in asking for registration before we made a 
fina(denial since the petitioner was very adamant that they do not need to register before they are approved. Counsel 
said they agree with us so went forward with the denial. 

The petitioner ultimately registered and provided the proof that they registered the beneficiary after it was denied, so 
we decided to do a service motion to reopen and granted the case. 

Even though they provided the evidence of registration and the case was ultimately approved , I asked local counsel to 
review the issue again to confirm we are on the right track. They are still reviewing the issue and we are awaiting their 
opinion. 

Joe 

From: Baltaretu, Cristina G 
Sent: Wednesday, August 13, 2014 8:17AM 
To: Doumani, Stephanie M; Fierro, Joseph 
Cc: Sweeney, Shelly A; Haskell, Alexandra P 
Subject: RE: State Licensure 

Hi Stephanie, 
2 
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No worries- thank you for providing the correct receipt number. We are looking into it and will get back to you. 

Cristina 

From: Doumani, Stephanie M 
sent: Wednesday, August 13, 2014 6:56AM 
To: Baltaretu, Cristina G; Fierro, Joseph 
Cc: Sweeney, Shelly A; Haskell, Alexandra P 
Subject: RE: State Licensure 

Cristina, 

(b)(6) 

I'm really sorry! I put in the wrong receipt number below. The receipt number referenced by AI LA was .. l _____ _. 
Thanks, 
Stephanie 

From: Baltaretu, Cristina G 
sent: Tuesday, August 12, 2014 7:10PM 
To: Doumani, Stephanie M; Fierro, Joseph 
Cc: Sweeney, Shelly A; Haskell, Alexandra P 
Subject: RE: State Licensure 

Hi Stephanie, 
(b)(6) 

Joe had to leave a little earlier
1 
so we followed u~ with an SISO on his team who had this petition. She mentioned there is 

no licensure issue with receipt rather this case involves the ONET LCA-SOC code issue. 

Can you please double check and confirm.the receipt number for case referenced below by AI LA? 

Thanks, 
Cristina 

From: Doumani, Stephanie M 
sent: Tuesday, August 12, 2014 2:50PM 
To: Fierro, Joseph; Baltaretu, Cristina G 
Cc: Sweeney, Shelly A; Haskell, Alexandra P 
Subject: State Licensure 

Hi Joe, 

We had one other question from the AI LA agenda regarding state licensure. (Last one!) (b)(6) 

. . 

AI LA indicates that they have received denials for cases based on "insufficient evidence" of state authorization to 
practice medicine as a medical resident. In their example, they referenced I tmd indicate that the state 
in question did not require individual licensure for medical residents. CLAIMS shows that while the case was originally 
denied, it was re-opened and approved. In general, we don't feel that one case represents any sort of trend. However, 
we just wanted to touch base with you to see if you've noticed an influx in denials relating to state licensure and if. the 
issue of state licensure has been mentioned in any round table discussions. 

Thanks in advance for your help! 

3 
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Stephanie 

4 
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MARYLAND BOARD OF PHYSICIANS 

Registration Instructions for Unlicensed Medical Practitioners ("UMP") 

REGISTRATION INSTRUCTIONS . . . \ . 

Chief of Service- Responsibiiity 

h The Maryland Annotated Code, Health Occupations § 14-302 (.1) allows a medical school graduate in an .JJ_. 
~ UJ accredited postgraduate clinical training program to practice medicine without a license while perforniing 1\ 
~ t/ the assigned duties at any office of a licensed physician, hospital, clinic or similar facility. This medical 

d school graduate is otherwise referred to as an "Unlicensed Medical Practitioner" ('1UMP"). · w ' ' 

The Ch-ief of Service· of the_ institution providing the accredited postgraduate clinical training program, or 
the Chiefs designee has the responsibility to erisure the proper registration of each Unlicensed Medical 
Practitioner with the Maryland Board of Physicians. 

The hospital Chief of Service must aho regist¢r an UMP who has a training program contract with an 
out-of-state institution, but .who is on rotation in a Maryland facility. The Maryland facility must have a 
written training program agreement with the out-of-state institution-indicating that the rotation is part of 
the postgraduate training program. in aqdition, the training program in the out-of-state institution 
should be accredited by the Accred-itation Council for Graduate Medical Education. 

An UMP who has been registered by a Maryland hospital ChiefofService for the current contract year and 
who will be on rotation in another Maryland instit1Jtion within the said contract year does not have to be 
registered by the Chiefof Service ofthe second institution. 

Completing the Registration Form for the Registration and Re-registration of UMPs 

I. Part A-The Unlicensed Medical Practitioner ("UMP") completes Part A. 

• Initial or Re-registration: UMP application: Please indicate if the application is an initial 
or a re-registration application. · 

• Re-registrations: All UMP's keep the-same UMP number while. in training, regardless of 
the. program, program location, or-;institution affiliation. Therefore, if you have previously 
been issued an UMP number, provide that "original UMP number" when completing the 
re;.registration form. 

• Current Registration Period: This period refers to-either (a) the full contract year or (b) 
the duration of an official rotation for which an UMP will be .registered in order to practice 
medicine under COMAR J0.32J)_7. All applications must have a contract start date and a 
contract end date. 

• Chara~ter and Fitness questions-"ltem II"· all "yes" answers must be-accompanied 
by additional documentation as specified on the application. (See application for 
details). 

2. Part B-The "Chief of Service or the Chief ofSeJ'Vice's desi~nee'' completes Part -B. 
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• The Chief of Service or the ChiefofService' s designee must be a physician currently 
licensed to practice in the State of Maryland. 

·3. Institutions -forwarding the registration forms to the Board of Physicians. 

• UMP applications should be sent to .t~e Board's post office box through one institutional 
office to ensure proper procedures are followed. Please send the completed application 
fonn along with the required fee of$1 00.00 per UMP, by check or money order; payable 
to the. Maryland Hoard of Physicians. The check must state ''UMP registration" and be 
accompanied by a compfete li.st.of each LiMP that is covered by the enclosed check or 
money order. · 

• Make sure that the fee matches the· number"ofapplications times $100,00. Otherwise, there 
will certainly be delays in the registration both at the bank and the Board office. 

Registration deadline: 

~ / <y. ~ lnitiai.UMP regist(ations-th. e completed a_ ppl.ication an~ fee, ~~stbe received no later than ~ 
~ "'~ 30 days from the contract start d~te between.the accredited trammg program and the UMP. "']\ 

• Re-registration ofan UMP-the completed application and fee must be received no later 
than 60 days from the contract ·Start date between the accredited training program and the 
UMP. 

• Please IJ!ail all UMP:applications; including the correctregistration fee (number of 
applications times $100;00 each) and the list ofUMP's to: 

Maryland Board of. Physicians 
P.O. Box 37217 

Baltimore, Maryland 21297 

• To help speed up the registration proc¢~s, also please e-mail the list of UMP's to 
mhigbv@dhmh.state.md;us using'the attached format. 

• Institutions may duplicate. the registration fonn and the regulations which are available on 
the Maryland Board of Physician'~ website at www.mbp.statttmd.us {select Download 
Fonns, Phy~ician Forms, ahd choose the Registration and Re-registration of Unlicensed 
Medical Practitioners fonn). 

Please do not send any applications for UMP's to the Patterson Avenue address. 

Failure to meet the deadlines may result in a·violation.ofMd. Code (Health Occupations Article 
Section 14-404(a) (3) and (a) (JS).and.COMAR 10.32.07.04F. 

Revised: 03/26/2007 
MTA:kmb . 
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Attachment 

Unlicensed Medical Practitioner-registration spreadsheet. 

To assist the Maryland Board of Physician (MBP) in registering applicants as Unlicensed Medical 
Practitioners, in addition to the paper registration forms, please send the applicant's infonnation in a 
spreadsheet to the attention of' Mr. Mark Higby at mhigby@dhmh.state.md.us 

Use the following fonnat: 

Column 

A .. 
B 
c 
D 
E 
F 
G 
H 
I 
J 
K 
L 
M 
N 
0 
p 
Q 
R 
s 
T 
u 
v 
w 
X 
y 
z 
AA 

Description 

Registration number (leave blank for initial registrations) 
Applicant's last name 
Applicant's first name 
Applicant's middle initial 
Date of applicant's birth (mm/dd/yyyy) 
Applicant's social security number(###-##-####) 
Applicant's sex (M or F) 
Applicant's ethnicity (Oriental/Asian, Black, White, Hispanic, Amer. Ind.) 
Applicant's medical school name 
Applicant's date of graduation from medical school (mm/dd/yyyy) 
Degree earned (MD, DO, MBBS, MD, PhD, etc) 
Department/Division 
Institution's mime 
Institution's street address 
Institution's city 
Institution's state 
Institution's zip code 
Institution's telephone number 
Institution's facility code as issued by MBP 
Appointment start date 
Appointment end date 
Section 11 (Y or· N) 
ACOME number 
Director's Name 
Director's License Number 
Director's phone number 
Program (area of concentration) 

Remember: The Board or Physicians cannot register or re-register an Individual as an unlicensed 
medical practitioner unless both the complete application and payment bas been received by the 
bank, reviewed at the Board, and entered into the Board's system. 
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MARYLAND BOARD OF PHYSICIANS 
P.O. Box 37217 

Baltimore, Maryland 21297 
(410)764-4m 

UNLICENSED MEDICAL PRACTITIONER APPLICATION 

FOR BANK USE ONLY 

DATI:_I__J200_ 

CHEcK NUMIII!R:. __ _ 

ANrr PAID: S ___ _ 

NAME Cooe: APPID: U 

for Board use only 

Date ragiatered:. ___ _ 

PART A: Circle one: Initial Registration; RH'Iglstratlon UMP Number P ---- UMP number: P ____ _ 

1) Last name and generational Indicator (Jr., Ill, etc.) 

I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I 
First name and Middle Initial 

2) LJ.,Ll, ,II Ill Ill Ill Ill Ill ll,L!J..l!.JJ, Ill II 1,1 lid II II II 
' (month) (day) (year) 

4) Gender: F or M (circle one) 5) Race: (circle one) 
White Black Native American 
OrientaVAsian Hispanic Other 

6) Medical Degree Received From: --------- Date of Oraduatlo~: I I I .-I .....,lr----~11 I 1· 
7) Have you ever been licensed B) Degree: 

by a medical board? (cln:le one) Maryland Y N If yes, list llc:enee numbet 1 1 1 (MD, DO) 
Oilier Y N If yes, list slllte(s) and license number_____ · • · 

9) Local Addresa of Accredited Training Program: (This Is your add1'888 of record with the Board.) 
Department: 

I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I 
Name of Maryland Institution: 

I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I 
Add1'888: 

I I I I I I I I I I I I I I I I I I I I I I I I I I I I I L I I I 
City/County State: Zip Code Plus 4 

I I I I I I I I I I ·1 rn I I I .I I 1-1. I I I I 
Daytime Phone: I I I l -I I I 1-1 I I I l 

10) Current Contract Year of Registration: This should not precede the starting date of your current contract_ year. 

From: __ l_J __ To: __ / __ 1 __ 

11) Answer the following questions. If you have had any legal actions taken against you, provide a com· 
plate explanation and supporting documentation sue~ as copies of all complaints, malpractice claims, 
adverse or disciplinary actions, arrest pleadings, judgements or final orders. Sign and date all pages 
submitted. 

Yea No 

D 0 a. 

D Db. 

MBP Fonn33n\lg2 Rev 0412007 

Do you have a physical or mental condition that could impair your ability to practice medicine or 
that would cause reasonable questions to be raised about your physical, mental, or professional 
competency including drug and alcohol abuse? 

Has any licensing or disciplinary board of any jurisdiction or an entity of the armed services ever 
denied your application for licensure, registration, certification or limited licensure, reinstatement or 
renewal, or taken any action against your license, registration, certification or limited licensure, 
including but not limited to reprimand, suspension, revocation, a fine, or nonjudicial punishment? 
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.I 

\. 

Yes No. 
0 D c. 

0 D d.· 

0 D e. 

D D f. 

0 tJ g. 

D D h. 

0 0 I. 

0 D J. 

D D k. 

D D 1• 

D 0 m. 

D D n. 

Have you ever surrendered or alloWed your medical or any other healthcare license, registration, 
certification, or limited license to lapse, or have you ever withdrawn an application for any of the 
above, while you were under Investigation by any licensing or disciplinary board of any jurisdiction or 
an entity of the armed services? 

Have any complaints, investigations, or charges ever been brought against you or are any 
currently pending In any jurisdiction by any licensing or disCiplinary board, or an entity of the armed 
services? 

Have you pled guilty, nolo contendere, been convicted of, received probation before judgement 
or other diversionary disposition for any criminal act? 
Have you· committed an offense involving alcOhol or controlled dangerous substances to which you 
pled guilty or nolo contendere or for which you were convicted or received probation before 
judgement? SUch offenses include, but are not limited to, driving while under the influence of 
alcohol and/or controlled dangerous substances. 

Excluc:fing minor traffic violations, are you eurrently under arrest or released on bond, or are there any 
current or pending charges against you in any court of law? 

Has a malpraCtice claim or legal action for damages been filed, settled or awarded against you in any 
jurisdiction? 

Has any hOspital, HMO, or other related healthcare institution: or military entity denied your 
privileges, denied any application for privileges, failed to renew your privileges, or limited, restricted, 
suspended or revoked yaur privileges for any·reason except for medical record tardiness or non­
payment of staff dues? 

Haa your employment by any hospital, HMO, other healthcare institution, or mUitary entity 
been terminated for any disciplinary reasons? 

Have you ever voluntarily r&S!gried from any hospital, HMO, healthcare Institution, or military 
entity while ·under investigation by that Institution for disciplinary reasons? · 

Has any postgraduate residency or fellowship training program ever .denied your application, failed 
to renew your contract, or terminated any contract or appointment for any disciplinary reasons or 
while you were under investigation for any disciplinary reasons? 

· Have you voluntarily terminated any postgraduate residency training program or fellowship 
contract or appointment while under investigation by that program or related institution for any discip­
nnary reasons? 

Have you been suspended, placed on probation, formally reprimanded or asked to resign while 
In a postgraduate residency training program or fellowship? · 

12) Afflnnatlon: I have read COMAR 10~32.07 and will comply with the regulations; 1 affirm that the information 1 have given 
in this application, Including that given in response to questions in Item 11, is true and correct to the best of my 
knowledge and belief. , 

Signature:. _________________ Date: ____________ _ 

P~RT B: FOR COMPLETION BY THE ~RYLAND INSTITUTION CHIEF OF SERVICE OR DESIGNEE 

13) Is the applicant in. an ACGME accredited program? . DYes D· No ACGME Accreditation Number _____ _ 

14) Naine of Maryland Hospital, Maryland Medical School, or Maryland Facility: 

Medical StaffCoordlna~-------------- Phone#:. ___________ _ 

15) Atteatatlon: I attest that I have read COMAR 10.32.07 and wiD notify the Maryland Board of Physicians 
of any termination of a contract other than by natural expiration, and the reasons for the 
termination. · · 

Signature: Trtle: Date: ------------------------ ~~~~~--~~-~- -------(Chief of Service or Designee) 

Name in Print. ______________ _ 

!?hone#: ____________ _ Maryland Ucense Number: I I I I I I I I I 
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(9) apostpaduatB 1nllniDg program• meaili a cJIDicaJ medJCil tnlimng program for medical school 
paduatiS iDcludin& but not llmitecl to, iDtemsblps. resideocles. and feDowsblps. 

(1 0) "Unlicensed ~cal practitioner" means: 

(a) A medical school graduate pracdciDg medicine fD a postgrad• tra.iniDg program who is not ticeused 
to practice medicine iD this S1ate; or 

(b) A medical ·school SbJdeat pracdclD& mediciae in a clinical. ~lerlcsbip in this S1ale. 

10.J2.07.02 

.Ol CliDical Clerkships. 

A. A medical student may engage In a ~IIDlcal clerksb1p trafDins program in Maryland if 
- . .. " 

(I> ne. medical student pardclpates cm1y m: 

(a) An acCredited trainiag program whlcb bu an a1fiUation, expressed In writing. wltb tbe student's medical 
school for the express pmpose of providiJis cliDical training to tho medical student, if at least ou 
department in the hospital baa a formal afliliatioD wi1b an I.CMB-accreditr:d medical schoo~ or 

(b) A bospi1al, hospital departmeat, ~linic, or similar &ci1ity that is afiilialed witb an LCMB-accreditecl 
medical schoo~ which may include traiDIDg m the office of a physician aftiliated, by faculty appoiDtment or 
other writtea agreement, with the accredited medical school fbr the pUrpose of teaching the medical · 
student; 

(2) All. medical III:Udents ofthe same educaticmallevel engaged in clinical ~lerksbips at tbat physician's 
office, hospital, hospital department, clinic or similar D.ciJity tram under tbe same ccmdhions. witb the same 
privileges and limhadons; and 

(3) The physician's office, bosphal, hospital depauW clini~ or similar facility wiiJ cease to tram medical 
students ifdae Americaa medical school wftb wblcb It is affiliated is no longer accredited by the LCME, or 
If the postfp'adUare 1raining program is no longer ACGMB-accredited. · 

I 

B. A medical student practicing medicine outside the scope oftbe provisions of fA of this regulation is 
coDSidered to be practicing medicine~ 1be scope of Health Occupations Article. §14-302, Annotated 
~~~~ . 

/0.32.01.03 

.03 Postgnduate P~ms. 

An ualiceDsecl medical school graduate may pradice meditine only in an aceRctited training program. and 
only under a .wriUen training proga un contract with the providing institution. 
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.OS Exemption for Praetitionen In Federal Prognms. 

AD UDIIoeased mediQIJ school graduate in a postgraduate trailalns progaam uucJer the jmisdicdon oftbe 
federalgovemaieat Is exempt tom these JJJgu)atlons whUe perfonnlng duties incident to that training 
~~ . . 

10.32.01.06 

.06 Fee. 

The Board sbal1 establish a fee for registratioD BDd reregistratfon to be paid by 1ho UDliccmsed medical 
school pad.- but collected and forwarded by the iDstitutiou providing the postgraduate 1nliDina ~JI'IID 
with tbe rerPstradon fona. 

10.32.01.07 

.07 Prohibited Conduct, Bearings,. and Appeals. , . . 

A. The Board or ita designee shall investipte all complaiDts alleging prohibhed coluluct and other 
informadon obtaiDed rogarding BD UDlic:eased medical practitioner, according to the Board's procedures. 

I " 

B. For BDY of 1he causes coDStitud.Dg a ground for dlscipliDe, subject to the healtng provisions of Health 
OccupatiODs Article, §14-405, Almotated Code of Maryland, on the affirmative vote of a majority of ita 
1\ally aulhorized membership, the Board may: \ 

(1) Reprimand an unlicensed medical practitioner; 

(2) Place an unlicensed medical practitioner on probadon; 

(3) Suspend or revoke the registration of an unlicensed medical p~oner; or 

(4) Tab o1t&er action apin.st the individual includin& but not limited to: 

(a) LimltiDg the privilege to practice, 

(b) RequiriDg further education, or 

(c) Admonisbin& the indMduaJ. 

C. 1be foJJowina causes constitute gro1Dids for dlstiplino: 

{I) Physical, memal, or pn:)ressicmal iocompetencei 

(2) AD ac:.t or omlssioa that resulted in diseipl~ ac:don against the unliceased medical practitioner in 
CODDectiOD with tbo postp1duate training program; 

(3) Physical or meid:aJ illness tbat adversely affects the ability to practice in the postgraduate training 
program; 

(4) Immoral or unprofessional conduct of the unlicensed medical practitioner In tbe practice of medicine; 

4 
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(S) Pracficinc medidDe beyond dae athodzed sC:Ope ofptac:tiee; 

(6) Abandonment of a .patient 

(7) PracticiDg mediciDe white:· 

(a) 'UDder the iDfluem::e ofalcobo~ or 

(bJOSIDg lilY DBI'COtic or controlled dallgerous substaDce as defined in Criminal Law Article. ADno1ated 
Code ofMmylmd, or other drq that is in 8XCf!SS of therapeutic amounts or without valid medical 
iDdicadODi 

(8) WiUfidJy malciDc or filinc false reports or recoJ'ds in the practice of medicine; 

(P) WUUblly omiUiDJ to file or record, or wiDibJ1y Impeding or obstruetinc the filing or recording. or 
Inducing another pwson to omit to file or record. JDed1ct1 reports required by law; 

(10) WillfUlly misrepresentmg treatmeot; 

(11) Offering. undeltalqna. or agreeing to cme or treat disease by a secret method, procedure. treatment, or 
medicine; 

(12) failing to fUrnish details of a patient's care to physicians, hosphals. or the Board upon pioper request; 

(13) AD act or omission which bauesulted in disCipliaary actioD agaiDst the unllceosed medical 
practitioner by the Ucen.sing or disdpiiDary authority, court, or sponsorin1 iDstltution In BDOtber state, · 
tenitory, or country for an act that would be grounds for disciplinary aetion under this repladon; 

(14) Praud or deceit in pining admission to tbe postgraduate training program; 

(lS) Promotion ofthe sale ofdrup, devices, appliances, or goods provided for a padent in such a manner 
as to exploit d1e patient for financial gain of the 1Dillcensed medical practitioner; · 

(16) Division of fees, or agreeing to sptit or divide fees received for professional services, with any person 
for bringiDg or refming a patient; 

(17) Agreeing with clinical or bioanalydcal1aboratories to make payments to these laboratories for an 
individual test or a test series for a patient, unless the unliconsed medical practiticmer discloses on the bills 
to the patient or third-party payer the name of the laboratory for the individual test or test series and the 
amount of the procurement or processing charge, lfauy, for each SJ*imeD taken; 

(18) Grossly overutilizing health care services; 

(19) WilJtblly submittin& false Slatl:meDts to collect fees for Stivices not rendered; 

(20) ViolatioD of any regulation promulgated by the Board reprding the practice of medicine by 
unlicensed medical practitioners; 

(21) Knowingly failing to report suspected child abuse iD vioJadon ofPamily Law Article, §S· 704, 
Annotated Code ofMaryJandi 

5 
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(22) Except in an emergem:y lifHbrea~Dttlng sflaatfon whn It is either infeasible or impracticable, failiDg 
10 comply with tbe Centers tbr Disease Ccmtrol's guldellnes OD DD1'Yersal precaudoDs; 

(23) FalUDg 1D. cooperate witb a lawfid illvestiptlon c:oDducted by tbe Board; ad 

(24) Jt.efbsiD& WithholciJnc 1tom. d.enylag. or ctisa:imiDatiDg against m indJvidual wlt:b regard 10 dle 
pmisioD ofprofessioDBI services tbr which tba UDiicemied medical pracdtiomr is registel eel and qualified 
10 render because the iDdMdua1 is mv positiVe. 

/ 
D. ~ IDvolving Moral Turpitude. 

(1) Tbe Board shall order tbe suspension of the registration of an unlicensed medicaJ praditicmer iftbe 
pracddoner .is CODVic:led of or pleads piJty or nolo conteDdere witb respect to a crime involving moral 
turpi1ude, wbe1ber or not any appeal or other proceediDg is pendiq to bave the conviction or plea set aside. 

(2) After completion of the appellate process, if tbe conviction bas not been reversed or the plea has not 
been ·Jie!l aside with respect to a crimo iuvolvlng moral turpitude, the Board sbaU order tho mocation oftbe 
unlicensed medic:al pracdtloner's resfslradon subject to the a1atUto1'y mandate ofHeallb Occupations 
Article, § 14-404(b){2) • .AJmotal2d Codo ofMarylaDd. · 

6 
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Page 1 of 1 

10.32.07.04 

.04 Registration. 

A. The chief of service of the institution providing the postgraduate clinical training program, or the chiefs designee, shall 
register with the Board each unlicensed medical school graduate within 30 days of the effective date of the training program 
contract between the institution and the unlicensed medical school graduate. 

B. Registration shall be on a form supplied by the Board, which may include for the unlicensed medical school graduate 
' applicant: 

(I) Name of the applicant; 

(2) Local address; 

(3) Date of birth; 

(4) Social Security numf?er which the Board shall use only for evaluation and identification of applicants and licensees 
but may not disclose in any other context; 

(5) Character and fitness questions; 

(6) Name and address of the medical school attended; 

(7) Date of graduation from medical school; 

(8) Name and address of the institution and department directly responsible for the postgraduate training program; 

(9) Name and address of the chief of service and supervisor of the postgraduate training program; and 

(10) Beginning and ending dates of the contract. 

C. Registration shall remain valid for the term of the contract, as stated on the registration form. 

D. Reregistration by the chief of servi~ of the institution acting on behalf of the unlicensed medical school graduate is 
required for each renewal or extension of the postgraduate training program contract. 

E. The chief of service of the institution providing the postgraduate training program shall notifY the Board, within 30 
days, and any termination of a contract, other than by natural expiration, and of the reasons for the tennination. 

F. Unprofessional Conduct in the Practice of Medicine. Health Occupations Article, §14-404(a)(3), Annotated Code of 
Maryland, includes the failure of a physician to comply with the regulations governing the duty of the chief of service to 
timely register unlicensed medical practitioners under the chiefs charge. 

http://www.dsd.state.md.uslcomar/comarhtml/1 0/10.32.07 .04.htm 7123/2014 
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Unlicensed Medical Practitioner-registration spreadsheet Guidelines. 

To assist the Maryland Board of Physician (MBP) in registering applicants as Unlicensed Medical 
Practitioners, in addition to the paper registration fonns, please send the applicanfs infonnation in a 
spreadsheet to the attention of Mr. Mark Higby at mhigby@dhmh.state.md.us 

Use the following fonnat: 

Column 

A 
B 
c 
D 
E 
F 
G 
H 
I 
J 
K 
L 
M 
N 
0 
p 
Q 
R 
s 
T 
u 
v 
w 
X 
y 
z 
AA 

Description 

Registration number {leave blank for initial registrations) 
Applicant's last name 
Applicant's first name 
Applicant's middle initial 
Date of applicant's birth (mrnldd/yyyy) 
Applicant's social security number(###-##-####) 
Applicant's sex (M or F) 
Applicant's ethnicity (Oriental/Asian, Black, White, Hispanic, Amer. Ind.) 
Applicant's medical school name 
Applicant's date of graduation from medical school (mrnldd/yyyy) 
Degree earned (MD, DO, MBBS, MD, PhD, etc) 
Department/Division 
Institution's name 
Institution's street address 
Institution's city 
Institution's state 
Institution's zip code 
Institution's telephone number 
Institution's facility code as issued by MBP 
Appointment start date 
Appointment end date 
Section II (Y or N) 
ACGME number 
Director's Name 
Director's License Number 
Director's phone number 
Program '(area of concentration) 

J 

Remember: The Board of Physicians cannot register or re-register an individual as an unlicensed 
medical practitioner unless both the completeipplication and payment has been received by the 
bank, reviewed at the Board, and entered into the Board's system. 

\ 
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Page 1 of 1 

10.32.07.03 

.03 Postgraduate Programs. 

An unlicensed medical school graduate may practice medicine only in an accredited training program, and only under a 
written training program contract with the providing institution . 

. : 

http://W'Ww.dsd.state.md.us/comar/comarhtml/10110.32.07.03.htm 7/23/2014 
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August 27, 2014 

US CIS 

STATE OF MARYLAND 

DHMH Board o.f Physicians 
Maryland Department of He~lth and Mental Hygiene 
4201 Patterson Avenue • Baltimore, Maryland 21215-2299 
Martin O'Malley, Governor- Anthony G. Brown, Lt. Governor;... Joshua M. Sharfstein, MD., Secretary 

California Service Center 
Laguna Niguel, CA 92677 

To Whom It May Concern: 

I am the Executive Director of the Maryland Board of Physicians (MBOP). I understand that you 
are questioning how Maryland licensing laws apply to medical residents participating in residency 
programs in Maryland. The attached letter (Exhibit A) from our attorney, Noreen Rubin, Asst. Attorney 
General, dated July 16, 2014, accurately states the law. The law and regulations concerning licensure 
provide exceptions, including one for medical residents who are participating in residency programs, 
such as the Internal Medicine program at St. Agnes Hospital, which are accredited by the Accreditation 
Council for Graduate Medical Education. Medical residents who are in such programs are not required 
to secure a Maryland medical license. These accredited programs are approved pursuant to our 
regulations. See Section 10.32.07.01 and Section 10.32.07.03 in the Code of Maryland Regulations 
("COMAR"). The MBOP does not issue discrete and individual approvals of any residency programs but 
instead has done so via these regulations. See Ms. Rubin's letter for further confirmation and 
clarification. 

I understand that you have also inquired about the 'written training program contract with the 
providing institution' mentioned in COMAR 10.32.07.03. Training programs satisfy this requirement by 
using written contracts of employment such as "Medical Residency Agreements" or other sort~ of 
written contracts that confirm the basic terms ofthe program. The MBOPdoes not ask for or receive 
copies of these agreements. It is a requirement imposed on the facility offering the training program 
.that we expect the facility to honor. If a facility does not comply with this requirement, it does not mean· 
that the resident needs a Maryland medical license. It means that the offending facility could be 
subject to sanctions or penalties. 

I also understand that you have asked for evidence that a beneficiary resident "has been 
approved by the Maryland Board of Physicians to practice as an unlicensed physician in the State of 
Maryland." The MBOP does not approve or disapprove of any residents to participate as unlicensed 
medical practitioners in Maryland. If a resident is participating in an accredited residency program in 
Maryland, he or she does not need a medical license, per the Maryland code sections identified in Ms. 
Rubin's letter dated July 16, 2014. 

Toll Free 1-800-492-6836 • 410-764-4777 • Fax 410-358-2252 
Web Site: www.mbp.state.md.us 
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Once residents are selected for programs, the programs or facilities offering the programs are 
obligated to comply with certain requirements, including registering the residents with the MBOP within 
thirty (30) days of the program's effective date or the date the resident starts in the program, whichever 
is later. This registration does not mean that ttie registered residents are "approved" to work as 
unlicensed medical practitioners; it simply means that the facility has provided us with information the 
MBOP requires. If a facility/training program fails to register a resident, the facility is subject to sanctions 
or penalties for failing to meet the regulatory requirements, but that fail~re does ~OT mean that the 
unregistered resident needs a Maryland medical license. 

Again, the MBOP does not 'approve' any resident for participation in any residency program. A 
request for evidence that a particular resident has been "approved by the Maryland Board of Physicians 
to practice as an unlicensed physician in the State of Maryland" appears to be founded on a 
misunderstanding of Maryland licensing laws and the MBOP's regulations. 

I trust that this clears up any question·s or confusion you may have concerning these programs in 
Maryland and hope it will enable the applications for medical residents in Maryland to be processed 
·more efficiently. 

~-{I,M/~~~ ,· 
Christine A. Farrelly 
Executive Director 
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# 
SAINT AGNES 

January 23, 2015 

The Honorable Ben Cardin 
100 S. Charles Street· 
Tower 1, Suite 1710 
Baltimore, MD 21201 

Dear Senator Cardin: 

HOSPITAL 

We would _like to request your assistance with a longstanding problem with the United States 
Citizenship & Immigration Services (CIS), and in particular with the CIS's California Service Center (CSC). 
The esc randomly and arbitrarily shortens the H-1B approval period for certain of our medical 
residents, making the process needlessly expensive and inefficient. We will appreciate your help in 
ensuring that the esc stops this practice and follows the law. 

Some years ago, St. Agnes Hospital began sponsoring its medical residents for H-1B status; some · 
residents are expected to participate in our programs for one year, while others are expected to 
participate for three or more years. Taking these factors into account, St. Agnes, through its counsel, 
Frances O'Connell Taylor, has prepared and submitted paperwork to the CIS's Ca(ifornia Service Center 
(CSC), as required by CIS jurisdictional directfves. Each peti~ion has requested the appropriate period of 
stay up to the permitted three years, based on the particular resident's anticipated period of · 
participation in the program. Again, some are for one year, while others are expected to participate for 
a full three year period, and the petitions reflect these expectations. In some cases, the CIS has 
approved the requested three year period, while in others, ·the esc has approved only one of the three 
years requested. When asked why there was a different result in otherwise identical cases, the CSC 
officers have routinely stated to counsel that the abbreviated period was given so that the resident 
could obtain Maryland medical licensure. 

This view ignores Maryland law. Under Maryland law, medical residents are NOT required to 
secure medical licensure in order to participate in a medical residency program. See the enclosed 
extract from the Maryland Code as well as the letters from the Maryland Attorney General's office and 
from the Maryland Board of Physicians. All this evidence was submitted to the CSC this past 
spring/summer and was promptly ignored wheri a one year approval period was given to a resident 
whose petition had requested the full three years intended for her program. 

900 CATON AVENUE, BALTIMORE, MARYLAND 21229 410.368.6000 TEL WWW.STAGNES.ORG c&CEN.S.I_<?N 
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The CSC's ignoring this evidence has caused and is causing problems for St. Agnes and for our 
residents, i.e., ·uncertainty, expense, and wasted time and effort, among other things. St. Agnes has to 
file new petitions when it ought not be required to do so; residents are uncertain as to the legality of 
their status and often have to apply for new visa stamps to reflect the extended periods of stay. 

When we tried a number of years ago to appeal ~wo cases in which the approved period of stay 
was truncated, our effort was rejected by the CIS because our cases had not been denied, but had been 
approved, albeit for a shortened period of time. In effect, the CIS's refusal to abide by Maryland law on 
licensure is unreviewable except in US District Court. Rather than go to litigation, we are hoping that 
you can require CIS to explain its actions and to honor Maryland law on licensure. 

Given the evidence submitted to date that medical residents in Maryland are not required to be 
licensed or 'approved' in any fashion by the Maryland Board of Physicians, we are at a loss as to why the 
CIS and its esc persist in issuing approval notices with abbreviated periods of stay. We welcome your 
assistance and hope that you will be able to ensure that the CSC's officers are properly trained and that 
'they stop making this process needlessly complex and arbitrary for Maryland employers. We will 
welcome the chance to discuss this with you and ask you to contact our counsel, Frances O'Connell 
Taylor, if you have any questions. We are prepared to meet with you and with representatives of CIS, if 
it wil.l help solve this problem. 1 

Thank you again for your assistance. Please let us know if you have any questions. We hope to 
hear from you soon as the coming year's residency season will soon be underway·an'd we will, no doubt, 
suffer the consequences of the CIS's arbitrary adjudication this year unless some corrective measures 
are implemented. 

Yours truly, 

~~ 
Adrian E. Long, MD 
Executive Vice President 
Chief Medical Officer 

.-2-
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BENJAMIN l. CARDIN 
UNITED STATES SENATOR 

MARYLAND 

Mr. Leon Rodriguez 
Director 

l 
. tinitnt £'tatts £'rnatr 

'l!lllashington, ll~ 20510-2001j 
! 

February 10,2015 

U.S. Citizenship and Immigration Servic~s 
4251 Street N.W. 
Washington, D.C. 20530 

Dear Director Rodriguez: 
. . . l . 

I am writing regarding a problem involving the USC IS Ca~ifornia Service Center al)d its 
limits on the HI B sponsorshjp ofmedical re~idents. I have receiv~d correspondence from St. 
Agnes Hospital, and Johns Hopkins University, both stating that·the CIS California Service 
Center· has been truncating the approval periods for medical resid~nts by asserting that they 
require a Maryland medical license in ordei"t() participate in the r~sidency program. My 
constituents argue that this view is not supperted by any legislatioh or regulations,_ and that the 
practice has led:to inefficiency, needless ex~nses, and a routine ~isapplication of the law. 

l 
An enclosed e~tract from the Maryland Code confirms that Maryland •taw does not 

require medical residents to sectire medic~ licensure in order to p~icipate in residency 
programs; .l haveaiso enclosed letters from·the-Maryland Attorney General's office and from the 
Maryland Board of Physicians, both estaplishing that its state~s m~di~al resid~nts do not need to 
obtain medical licensure. ! 

i 
Please provide me with a written response to the concerns ;or my constituents, as well as 

the expected corrective actions that your· agency plans to take. Tliank you for your assistance 
I 

with this request. 
1 

l 

EnClosures: 5 

Sin~erely, 

j 
: 
j 

j 

I!?~ u .. 6/,..:v 
I 

Benjamin L Cardin -' 
United States Senator 

Reply To: Reply To: . 
fi 509 Hart Senate 0ffice Building 

Washington, DC 20510--2004 
(202)224-4524 
www.cardin.senate.gov 

Printed on 
Ree\'cled P.aper 

0 Tower 1 Suite 1710 
100 S. Charles Street 
Baltimore, MD 21201 
(410) 962-4436 

\ 
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January 23, 2015 

The Honorable Ben Cardin 
100 S. Charles Street 
Tower 1, Suite 1710 
Baltimore, MD 21201 

Dear Senator Cardin: 

# 
SAINT AGNES 

HOSPITAL 

We would like to request your assistance with a longstanding problem with the United States 
Citizenship & Immigration Services (CIS), and in particular with the CIS's California Service Center (CSC). 
The esc randomly and arbitrarily shortens the H-1B approval period for certain of our medical 
residents, making the process needlessly expensive and inefficient. We will appreciate your help in 
ensuring that ,the esc stops this practice and follows the law. 

Some years ago, St. Agnes Hospital began sponsoring its medical residents for H-1B status; some 
residents are expected to ·participate in our programs for one year, while others are expected to 
participate for three or more years. Taking these factors into accoun( St. Agnes, through its counsel, 
Frances O'Connell Taylor, has prepared and submitted paperwork to the CIS's California Service Center 
(CSCL as required by CIS jurisdictional directives. Each petition has requested the appropriate period of 
stay up to the permitted three years, based on the particular resident's anticipated period of 
participation in the program. Again, some are for one year,· while others are expected to participate for 
a full three year period, and the petitions reflect these expectations. In some cases, the CIS has 
approved the requested three year period, while in others, the esc has approved only one of the three 
years requested. When asked why there was a different result in otherwise identical cases, the esc 
officers have routinely stated to counsel that the abbreviated period was given so that the resident 
could obtain Maryland medical licensure. 

This view ignores Maryland law. Under Maryland law, medical residents are NOT required to 
secure medical licensure in order to participate in a medical residency program. See the enclosed 
extract from the Maryland Code as well as the letters from the Maryland Attorney General's office and 
from the Maryland Board of Physicians. All this evidence was submitted to the esc this past 
spring/summer and was promptly ignored when a one year approval period was given to a resident 
whose petition had requested the full three years intended for her program: 

900 CATON AVENUE, BALTIMORE, MARYLAND 21229 410.368.6000 TEL WWW.STAGNES.ORG ~CEN.s.Ig~ 
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The CSC's ignoring this evidence has caused and is causing problems for St. Agnes and for our 
residents, i.e., uncertainty, expense, and wasted time and effort, among other things. St. Agnes has to 
file new petitions when it ought not be required to do so; residents are uncertain as to the legality of 
their status and often have to apply for new visa stamps to reflect the extended periods of stay. 

When we tried a number of years ago to appeal two cases in which the approved period of stay 
was truncated, our effort was rejected by the CIS because our cases had not been denied, but had been 
approved, albeit for a shortened period of time. In effect, the CIS's refusal to abide by Maryland law on 
licensure is unreviewable except in US District Court. Rather than go to litigation, we are hoping that 
you can require CIS to explain its actions and to honor Maryland law pn licensure. 

Given the evidence submitted to date that medical residents in Maryland are not required to be 
licensed or 'approved' in any fashion by the Maryland Board of Physicians, we are at a loss as to .why the 
CIS and its CSC persist in issuing approval notices with abbreviated periods of stay. We welcome your 
assistance and hope that you will be able to ensure thatthe CSC's officers are properly trained and that 
th.ey stop making this process needlessly complex and arbitrary for Maryland employers. We will 
welcome the chance to discuss this with you and ask you to contact our counsel, Frances O'Connell 
Taylor, if you have any questions. We are prepared to meet with you and with representatives of CIS, if 
it will help solve this problem. 

Thank you again for your assistance. Please let us know if you have any questions. We hope to 
hear from you soon as the coming year's residency season will soon be underway and we will, no doubt, 
suffer the consequences of the CIS's arbitrary adjudication this year unless some corrective measures. 
are implemented. 

Yours truly, 

~~ 
Adrian E. Long, MD 
Executive Vice President 
Chief Medical Officer 

-2-
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e JOHNS HOPKINS 
-..JY L!NIVERSITY 

January 15, 2015 

100 S. Charles Street 
Tower 1, Suite 1710 
Baltimore, MD, 21201 

Honorable Senator Cardin: 

Office of International. Ser\lices 

We would like to request the assistance. of your office with an issue that we are having with the USCIS California 
Service Center when we. request H-~B visa .spon~rship for our M~dical Residents~ 

The California Service Center is limiting the HlB.spolisorship of our Medical Residents to 1 year instead of the 2 
.or 3 years we are reg~esting in the petiti.on on the grounds.~hatthe Residtmt does not have a permanent 
medical license. 

Clej~rly, the physician licensure requi~ements outlined· in 8 CFR 214.2(h)(4)(viii)(A) are not intended for Me~ical 
Residents. Medical Residents cannot have a permanent medical license in Maryland as they are "in training''. 
They operate underthe Medical License of the Residency Program Director and the law is clear that they are not 
required to s.ecure their own license. 

The practice of granting the H··lB..for only one year is a financial burden ·for oUr institution and a great strain on 
our personnel as we are forced to apply for HlB. stat~s every year~ 

We appreciate any assistance you can provide in resolving this difficult situation. 

Sincerely 

' "8)~~~ j~L. Kerl.ll~t 
Director, lnternaticiriaiScholars 
Office of International Services@ JHMI 
1620 McElderry Street, Suite 405 
Baltimore, JVID 21205 
jkerilll@jhmi.edu 
+1410-502-7305 (P) 
+1 410-95S-0871 (F) 
http://ois.johnshopkins;eduilndex.html 

Peabody Washington, DC Carey-Baltimore 
I 000 International Drive 
Baltimore, MD 21202, 

+ 1.410.234.9280 
Fax: + 1.4 I 0.234.9259 

carey. intl@jhu.edu 

Homewood. 
3400 N. Charles Street 
. 358 Garland Hall · 
Baltimore, MD · 2121 8 

Medical Institutions 
1620 McEiderty S.ti'eet 
Reed Hall, Suite 405 

BSJtiffio~e, MD ~ 1295 

1 EaSt Mount veinon·Piacc 
Baltimore, MD 21202 

+I :410.234.4537 
Fax: +t.4l0.78J.6604 

dmtill@jhu:edu 

1740 Massachusctts.Ave, NW 
'Washington, DC 20036 

+1.2Q2.66~.5672 

+1.410.516.1013 
Fax:+l :410:SJ6, lOIS 

theworld@ihu.edu 

+l.410.955.3371 
Fax: +i.410.955.0871 

inter'nationalservice5@jhmi.edu 

i~ax: + 1.202.663.7784 
sais"isss@jhu.edu 

36 



Md. HEALTH OCCUPATIONS Code Ann.§ 14-302 

Annotated Code of Maryland 
Copyright 2012 by Matthew Bender and Company, Inc., a member of the LexisNexis Group 

All rights reserved. 

*** Current through JR 2 and Ch. 2 of the 2012 General Assembly *** 

HEALTH OCCUPATIONS 
TITLE 14. PHYSICIANS 
SUBTITLE 3. LICENSING 

Md. HEALTH OCCUPATIONS Code Ann. § 14-302 (2012) 

§ 14-302. Exceptions from licensing -- In general 

Subject to the rules, regulations, and orders of the Board, the f9llowing individuals may 
practice medicine without a license: 

( 1) A medical student or an individual in a postgraduate medical training program that is 
approved by the Board, while doing the assigned duties at any office of a licensed physician, 
hospital, clinic, or similar facility; 

(2) A physician licensed by and residing in another jurisdiction, while engaging in consultation 
with a physician licensed in this State; 

(3) A physician employed in the service of the federal government while performing the 
duties incident to that employment; 

( 4 ). A physician who resides in and is authorized to practice medicine by any state adjoining 
this State and whose practice extends into this State, if: 

., 

(i) The physician does not have an office or other regularly appointed place in this State t9 
meet patients; and 

(ii) The same privileges are extended to licensed physicians of this State by the adjoining 
state; and 

(5) An individual while under the supervision of a licensed physician who has specialty 
training in psychiatry, and whose specialty training in psychiatry has been approved by the 
Board, if the individual submits an application to the Board on or before October 1, 1993, and 
either: 

(i) 1. Has a master's degree from an accredited college or university; and 

2. Has completed a graduate program accepted by the Board in a behavioral science that 
includes 1,000 hours of supervised clinical psychotherapy experience; or 

(ii) 1. Has a baccalaureate degree from an accredited college or· university; and 

2. Has 4,000 hours of supervised clinical experience that is approved by the Board. 

HISTORY: An. Code 1957, art. 43, § 122; 1981, ch. 8, § 2; ch. 183; 1982, ch. 644; 1988, ch. 
109, § 1; 1990, ch. 6, § 11; 1993, ch. 627, § 2; 1994, ch. 620, §§ 1, 2. 
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Jowett, Haley L 

From: 
Sent: 
To: 
Cc: 

Subject: 

Div 1: 

Fierro, Joseph 
Tuesday, March 01, 2011 3:16 PM 
#CSC Division I 
Prince, Rose M; Goodman, Lubirda L; Arganoza-Franciliso, Carmen U; McMahon, Gerald 
K; Oliver, Jamie D; DeJulius, Robert W; Brok:x, John B; Helfer, Wayne D; Mikhelson, Jack; 
Cameron, Felicia M; Phan, Lethuy; Onuk, Semra K; Dewitty-Davis, Janine L; Robinson, 
Christopher M; Gooselaw, Kurt G; Lee, Danielle L; Mink, Christine; Abram, John P; Chau, 
Anna K 

. FW: H-lB Guidance for consistency of adjudication 

Please see below for guidance pertaining to the adjudication of IBM ln_dia and all H-1 B petitions. 

Thanks, · 

Joe 

•J 

From: Richardson, Gregory A 
Sent: Tuesday, March 01, 201112:36 PM 
To: Renaud, Daniel M; Melville, Rosemary; FitzGerald, Karen L; Johnson, Bobbie L 
Cc: Canney, Keith J; Laroe, Usa A; Fierro, Joseph; Sun, Catherina C; Velarde, Barbara Q; Harton, Frank A; Sweeney, 
Shelly A; Tamanaha, Emisa T; Cox, Sophia 
Subject:. H-18 Guidance for consistency of adjudication 

Service Center Directors, 

During recent discussions with both the Vermont and California Service Centers, and after reviewing several ffiM India 
(ffiMi) cases, we provide additional clarification on a variety of issues and scenarios that have been presented relative to 
the ffiMi filings. 

(b )(7)( e) 

Background 

.._ _____________ __.. wnue tnese Issues nave oeen 1aemmea m tne context or WMl 

adjudications, we want to emphasize that the guidance provided here applies to the adjudication of all H-1 B petitions. 

Case by Case Adjudication 

Adjudicators are reminded that each case must be adjudicated on its own individual merit.· While many filings may look 
similar, especially when filed by the same petitioner, each petition is a unique petition for a separate beneficiary and for 
differing types of employment. While it is important for adjudicators to be cognizant of fraud patterns for referral to the 
fraud unit, an adjudicator must carefully examine each petition on its merits and must look at the petition and the evidence 
submitted in its totality. Adjudicators should resist the urge to formulate hard and fast bright line standards. In one case, 
a certain piece of evidence might be sufficient to establish eligibility, whereas in a subsequent filing there may be material 

1 
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discrepancies within the record which will require the adjudicator to ask for additional evidence to resolve such 
discrepancies. · 

Standard of Proof 

Absent a statute to the contrary in a particular context, the standard of proof that adjudicators must use in the adjudication 
of employment-based petitions is preponderance of the evidence. If the petitioner submits relevant, probative, and 
credible evidence that leads the adjudicator to believe that the claim is "probably true" or "more likely than not," the 
applicant or petitioner has satisfied the standard of proof. The preponderance of the evidence standard does not require the 
petitioner to provide clear and convincing evidence nor does a mere scintilla of evidence meet the burden. It is a 
balancing act. Meaning, adjudicators should avoid applying standards that are either too high/rigid or too 
low/loose. Please refer to the January II, 2006 memo titled Alternate definition of "American firm or corporation" for 
purposes of section 316(b) of the Immigration and Nationality Act, 8 USC 1427(b), and the standard of proof applicable 
in most administratiVe immigration proceedings and the Adjudicators Field Manual for further clarification. 

Objectivity 

USCIS must fairly adjudicate each case on its merits. All petitioners should be held to the same regulatory and statutory 
requirements that are applicable to them. An adjudicator cannot begin to make assumptions based merely on the size of a 
petitioning entity and then effectively waive evidentiary requirements because the petitioner is a recognized 
entity. Again, the nature and extent of the required documentation will depend upon the record in its totality. 

Third-party placements 
(b )(5) 

Specialty occupation 

Each H-1 B petition must be accompanied by documentation to establish that the beneficiary will be engaged in a specialty 
occupation. Thus, an adjudicator must be able to determine from the evidence submitted whether 1) the employment 
being offered is in fact a specialty occupation and 2) whether specialty occupation work is available for the validity 
period. Both of these issues are.ofparticular importance when the beneficiary will be working at a third-party client 

' 2 
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location. Adjudicators are reminded to look at each petition on a case by case basis to ensure that both prongs of the. 
specialty occupation requirement are met. 

Thank you, 

Greg Richardson 
Chief Adjudications Division, 
Service Center Operations, USCIS 

3 
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Chong, Jenny 

From: Fierro, Joseph 
Sent: Thursday, September 19, 2013 8:18 AM 
To: Chong, Jenny; Clark, Wendy S; Powell, Trevor; Lugo, Neil I; Galang, Jennifer S; Avetyan, 

Kurt H; Harvey, Mark E · 
SubjeCt: FW: AAO Disagrees with CSC on Degree Equivalency in H~lB Petition and Approves 

Appeal 
· Attachments: AAO esc H-lB sustained.pdf 

From: Tamanaha, Emisa T 
Sent: Wednesday, September 18, 2013 6:57PM 
To: Fierro, Joseph; Baltaretu, Cristina G 
Subject: FW: AAO Disagrees with esc on Degree Equivalency In H-18 Petition and Approves Appeal 

FYI 

From: Abram, John P 
Sent: Wednesday, September 18, 2013 6:51PM . 
To: Tamanaha, Emlsa T; Fisher, Sheila C; Ammerman, Michael J; Luna, Marla P (Pilar); VInet, Richard G; Burford, Mary H 
Cc: campagnolo, Donna P . 
Subject: AAO Disagrees with esc on Degree Equivalency In H-18 Petition and Approves Appeal 

AAO approved an H-1 B petition for an in-house Forensic Alcohol Criminalist, stating that the beneficiary's combination of 
a three-year bachelor's degree and more than ten years of work experience makes him quaHfied to perform the duties of 

· the proffered position. Courtesy of Camiel Becker. AI LA Doc. No. 13091743. 

John Patrick Abram 
Chief of Staff 
California Service Center 
U.S. Citizenship and Immigration $ervices 
Telephone: I I . 

(b)(6) 
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Date: SEP ~ 4 2013 Of~ice: CAUFORNIA SBRVIC.B CENTER -

IN RB: Petitioner: .·.' --. · · · ... · -
B efi 

.· . ·; :·· ;_·. ·. ·. -~ :. ;' :. ·, ';. .. 
en c1ary: · . . .. · : · .,. . · .. · ::".":::·~-

U.S. DcJ.lartmcnt of Bomd:~nd Sctutll)' 
u.s. t'luzcnship and Jmmigntion &:rvice/io 
Adminlsll'lltlvo AllJlCo:!IS Office (AAO) 
2.0 MtL'I$3Cht1SCliS Ave., N.W., 'MS 2000 
Wil.shins:too, DC 2052~2090 

U.S. Otizenship 
and ·Immigration 
Services ·· 

, . 

FJLB: WAC·:.' :.,. 
:.- .. ·· 

.~ .. : .... ·.:·. ·~ . 
·;·:· · .. 

PETITION: Petition for a Nonimmil!iant Worker Pursuant to Section 101(a)(ls)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. § .110t(a)(l5)(H)(i)(b) 

ON BEHALF OF PBTlTIONER: 

CAMIEL BECKER 
BECKER & LEBLLP 
220 SANSOME ST., #310 
SAN FRANCISCO, CA 94104 

INSTRUCTIONS: 

Enclosed please fiild the decision of tbe Administrative Appeals Office (AAO) in your case. This is a 
non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through. non-precedent decisions. 

Ron Rosenberg • 
Chief, Administrative Appeals Offu:e 

. www.uscls.gov .. 
. . 
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0 NON· PRECEDENT DECISION 
Page2 

DISCUSSION: The service center director denied the nonimmigrant visa petition, and the 
matter ill now before the Administrative Appeals Office (MO) on appeal. The appeal will be 
sustained. The petition will be approved; 

0 

° 

The petitioner on the Fonn 1-129, Petition for a Nonimmigrant Worker, describes its business as 
a "Law Practice." The petitioner states that it was established in 1997, currently employs 8 
personnel in the United States, and reported a gross annual income of approximately $ ."-:;-.:>·-:. ·;·, ::::i>;;_ 
when the petition was filed. It seeks to employ the beneficiary as a nonimmigrant worker in a 
specialty occupation pursuant to section 10l(a)(15)(H)(i)(b) ofothe Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1101(a)(l5)(H)(i)(b). 

0 

The director denied the petition, determining that the petitioner: (1) had not established that the 
proffered position is ·a· specialty occupation; and (2) had not established the beneficiary's 
eligibility to perform the duties of a specialty occupation. 

Upon review of the entire record; we find that the petitioner has overcome the director's grounds 
for de11ying this petition. The AAO conducts appellate review on a de novo basis. See Soltane v. 
DOJ, 381 F.3d 143, 145 (3d Cir. 2004). The totality of the evidence presented in this pa1'ticular 
record of proceeding establishes that the duties of the proffered position are so complex or 
unique that their performance can only be performed by an individual with a baccalaureate or 
higher degree in a specific specialty. See 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). The petitioner has 
also established that the position proffered here otherwise meets the requirements of a speeialiy 
occupation as that term is defmed by section 214(iX1) of the Act, 8 U.S.C. § ll84(i)(l), and 8 
C.F.R. § 214.2(b)(4)(ii) .. In addition, we have reviewed the qualifications of the beneficiary and 
fmd sufficient evidence that he is qualified to perfonn the duties of the proffered position. 

In visa petition proceedings, it is the petitioner's burden. to establish eligibility for the 
immigration benefit sought. Section291 of the Act, 8 U.S.C. § 1361: Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013). The petitioner has sustained that burden. 

ORDER: The appeal is sustained. The director's January' 14, 2013 decision is withdrawn. 
and the petition is approved .. 0 

AILA InfoNet Doc. No. 13091743. (Posted 9/17/13) 
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9 

10 

11 

12 

2. The Beneficiary's work experience and educational background bave also be · 
found equivalent by credible college-level equivalency examinations and thus satis 
the regulatory requJrements set forth at 8 C.F.R. § 214.2(h)(4)(ih")(D)(l). 

In response to the RFE, the petitioner submitted two evaluations from Dr! 

13 and . 1 both of whom have authorization to issue college credit based on\. • • ..__ 

14 combination evaluation of educatio~al and work experience of students in all fields of study fo 

15 credited universities. USCIS wrongly disregarded these evaluations based on a finding that th 

16 evaluators are not authorized to grant college-level credit for training and wor~ experien 

17 pursuant to 8 C.P.R. 214.2(h)(4)(iii)(D)(1). See January 14, 2013 Notice of Decision, p.l2. 

lB USCIS erron~ously found that these credible evaluators do not possess the neces 

qualifications ta evaluate foreign degrees pursuant to 8 p.F.R. 214.2(h)(4)(iii)(D)(l). A fai 
19 . .. 

review of the record evidence indicates that, contrary to the US CIS denial, Dr. and 
20 I . 

are authorized to assess and is8ue credit based on a combination of the beneficiaryt 
2l 

academic credentials an~ .his work e~~erlence. 
22 The Service igh.ored its own guidelines and the record evidence. Contrary to USCIS, 

23 decision, Dr. "is authorized (by the . · · ···university) to grant credit' 

24 based on evaluations of a student's comb~ed educational and work experience. Th 

25 Adjudicator's Field Manual clarifies that an official must be ''formally involved wit}) the colleg 

2 6 or university'.s official program fot granting credit based on training and/or experience to hav 

27 the required authority and expertise to. make such evaluations.', See Adjudicator's Field Manual 

28 
BRIEF IN SUPPORT OF APPEAL OF DENffiD 1 .. 129 PETmON 

-15-

AILA InfoNet Doc." No. 13091743. (Posted 9/17/13) 

. "" 
7 



31.3 Section (h). USCIS failed to follow this guidance when it refused to recognize Dr. 
1 

evaluation based on a combination of the beneficiarts work and educational background. 
2 

Professor is head of the · Universityts foreign credentia , 
3 

evaluation service and has supplied over 2000 expert opinions on educational credentials. S 
4 

Exh. 1. His evaluation was accompanied by a lettel' from the 
5 confirming the following: "(1) That University has a policy of awardin 

6 experiential learning credits for professional work _experience; (2) That professors, includin 

7 Professor evaluate such credentials and determine whether 

a University is to award credit based on a student•s professional experience; and (3) That Professo~ 
9 , an . University faculty member since 2007, is highly proficient an~ 

10 kl1owledgeable in this process.•' See Exh. 1. This same letter confinns that Professor 

11 
holds a Doctorate in Education, but has authorization to issue the above-mentioned equivalenc 

evaluations "in all academic fields as a cross..<Jisciplinary faculty member.'• Id. 
12 

Similarly, USCIS erred when it refused to consider the combination evaluation fro 
13 

· · possesses similar qualifications, and has trained with 
14 

granting college-level credit based on educational background and experience combined. Se 
15 Exh. 2. USCIS ignored a letter included with Ms. t•s equivalency which confinns that sh 

16 holds a professorship at U . and that she is "permitte~ to evaluate students on behalf of th 

l 7 university ... and issue college credit for work experience in all fields offered at the University/ 

18 See Exh. 2. Also included. with her eqUivalency evaluations is proof that Mr. help 

19 institute a university program to grant college-level credit for experiential learning following th 

2 0 US CIS 3-for-1 rule. I d. Her evaluation for the beneficiary specifi~ally states that she used the 3 

21 for·ll'ule pursuant to 8 CFR 214.2(h)(4)(iii)(D) to reach her findings. She explains: 

22 

23 

24 

25 

26 

"For every three years of relevant and comparable work experiences, we granted 
up to one year of university .study, or 12 years of work experience ... is 
considered to be equivalent to a US Regionally Accredited Bachelor's degree .. . 
The resume listings and the employment verification letters attest a progressively 
more responsible experience with increasingly complex duties including in the 
field of forensic (alcohol) criminology for a total of 17 years., Id. 

's educational evaluation found Mr. s "combined education an 

27 professional expetience [to be] equivalent in standing in our opinion to the degree of Bachelor o 

28 
BRIEF IN SUPPORT OF APPEAL OF DENIED 1·129 PETITION 
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1 Science degree with major m forensic (alcohol) criminology, from a university in ~he Unit 

2 
States of America." See Exh 1 and RFE Response, Exh. L. .bund the following: . 

"In reviewing s academic history and progressive work experience, it is eviden 
3 

that has satisfied the requirements that are substantially similar to those of 
4 

accredited institution of higher education in the United States." See Exh. 2; and RFB Respons 
5 Exh.K.. 

I 
6 In light of the above, it is clear that and are qualified 

7 evaluate the beneficiary's academic credentials and work experience. USCIS' decision to disc 

8 their expertise and their evaluation is clear error and contradicts a plain reading of th 

9 regulations. 

10 

11 

12 

13 

3. By approving an H-lB petition for this beneficiary in 2009. the Service made 
determination that the beneficiary's degree and work experience equates to a fou , 
year degree in criminology, thus satisfying 8 CFR § 214.2(h)(4)(iii)(D)(5). 

In 2009, the USCIS Vennont Service Center ("VSC,) approved an H·lB petition for thi 

14 
beneficiary filed for a similar position .and relying on the same combination of educatio~a 

backgroWld and work experience. See Exh. 3. Approximately three years later, in early 201J 
15 

16 
the USCIS California Service Center (''CSC") found that the beneficiary's educations 

background cannot qualify him for an H·lB. The CSC itself acknowledges that the beneficiar 
1'7 

can establish that his degree and experience shall be found equivalent to a US bachelor's degre 
18 if the Service determines that the degree and experience are equivalent. CSC, however, failed t 

19 acknowledge in its denial that in 2009, the VSC already found the beneficilll'is education an 

20 work expedence sufficient to satisfy th(:) regulatory requirements. It is an abuse of discretion fo 

21· the Service to make a finding of equivalency in one flling and then contradict its own flndin' 

2 2 without explanation in a subsequent flling. 

23 In its January 14,2013 decision, USCIS concluded that it was unable to undergo its ow 

24 de novo review of the beneficiaryts educational background and experience because nothin 

25 
more than the beneficiary's resume was provided. See January 14, 2013 Notice of Decisipn 

26 
pages 14 and 15. But as discussed above, the record is replete. with evidence the ·USCI 

ignored, including the following: (1) A detailed resume documenting many years of progressiv 
- 27 

expelience in the field; (2) Course-by-course tr~scripts from all university progl'ams; (3) Al 
28 

BRIEF IN SUPPORT OF APPEAL OF DENIED I-129 PETITION 
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1 
degree certificates; and (4) Certificates of completion from various police colleges and poH 

services for multiple training courses demonstrating the beneficiary's progressive experience · 
2 

the field. In addition, the petitioner filed the following in response to the RFE: (1) Two degl'e 
3 

equivalency evaluations from reputable college-degree issuing experts; (2) A more detail 
4 

resume of the beneficiary; & (3) Lette1·s of support documenting the beneficiary's progressiv 
5 experience and recognized eXpertise in the field. In light of the abundant docmnentation an 

6 evidence submitted, it is puzzling that USCIS was unable to undergo its own determination o 

7 degree equivalency. Also, if the 'Service wanted further evidence to establish the beneficiary' 

s progressive work experience other than what was requested and already provided, it shmtld hav 

9 requested such evidence in the RFE. 
\ 

10 The Service also incorrectly found that the petitioner failed to submit evidence t 

11 
establish the five criteria listed at 8 C.P.R. § 214.201)(4)(iii)(D)(5). Per this regulation, USCIS t 

must make its own independent assessment of degree ec1uivalence, if evidence of at least one o 
12 

13 

14 

15 

16 

17 

18 

19· 

the following ~s provided: 

(i) Recognition of expertise in the specialty occupation by at least two recognized 
authorities in the same specialty oecupation; 
(ii) Membership in a recognized foreign or United States association or society in 
the specialty occupation; 
(iii) Published material by or about the alien in pmfessional publications, trade 
journals, books, or major newspapers; _ 
(iv) Licensure or regisb·ation to practice the specialty occupation in a foreign 
country; or 
(v) Achievements which a recognized authority has detennined tobe'significant 
contributions to the field of the specialty occupation. 

20 The petitioner :filed ample evidence to establish 8 C.F.R. § 214.2(h)(4)(iii)(D)(5)(i),(iii 

21 and (v). 

22 . The petitioner filed support letters from industry experts verifying that the beneficiary i 

23 a recognized expert ill the field. Dr. a professor of Neurology and Phannac 

24 who bas been "often called upon to review a purported expert•s professional experience in thi 

field," stated in one letter that he "can personally attest to [the beneficiary's] knowledge an 
25 

expertise as a Forensic Alcohol Criminalist." Basing his opinion on Mr. 
26 

27 

28 

professional knowledge his work, Dr. · explained: · 

BRIEF IN SUPPORT OF APPEAL OF DENIED I-129 PETITION 
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1 

2 

3 

4 

5 

6 

"Mr. . · demonstrates that he has continuously held progressively 
responsible positions with regard to Forensic Alcohol Criminology. He has 
continued to obtain education, training and experience very relevant to this field. , 
Over the past decade, Mr. · has s~.u'Ved as an expert witness for 
increasing number of law firms, in increasingly higher proffie eases. He has 
gained national recognition as a leader in his field both through his work in 
e.rfminal cases and through the various educational programs he provided!' 
See RFE Response, Exh. M. 

Addressing Mr. l contributions to the field of forensic alcohol 

7 criminology, Dr. states: 

a 
9 

10 

11 

12 

13 

14 Dr. 

"Mr. can be said to have made significant contributions to the field 
of forensic alcohol .criminology. He himself has. written several articles and 
publications on Breath Alcohol Testing. These articles and publications have 
been included in leading industry media. Mr. has also given 
numerous presentations on. the recent developments in forensic alcohol 
criminology. The issues he discusses often shape the. way tlie forensic alcohol 
crimfnalfsts carry their job." Id. 

Another recognized expert and legal COJ)Sultant for matters involving drugs and alcohol 

also confirmed that USCIS ignored Mr. s recognized expertise · 

his field: 
15 

16 

17 

18 

19 

'iMr. is an expert in the area of alcohol breath testing. He possesses 
knowledge in the area of the technology and theoretical considerations of the 
instruments .. It is my professional opinion that Mr. is an expert in the 
area of alcohol breath testing and alcohol toxicology., See RFE Response, 
Exh.N. 

Mr. s Forme.· employers also explain that Mr. 

20 experience while conducting this work, and frequently reference Mr. 

gained . significan 

expertise in th 

noted: .21 field of Forensic Alcohol Criminology. For instance, DUI defense attorney 

22 

23 

24 

25' 

"I lcnow of no other breath testing expert in the county that has·his depth of 
knowledge. This. combination of edycation and experience makes him an 
effective witness -for citizens charged with drinking and driving offenses. See RFE 
Response, Exh. 0.1. . · 

Criminal Defense attomey Mr. emphasized that Mr. is know 

26 for training DUI defense attomeys who have argued cases in front of the Supreme Court o 

27 

28 

. He confinned f4e following: 

BRIEF IN SUPPORT OF APPEAL OF DENIED I-129 PETITION 
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1 

2 

3 

4 

"I work with and cross-examine many highly competent scientists, both 
government and private sector. Mr-. equals or surpasses their 
knowledge of evidentiary breath testing science. and equipment." See RFE 
Response, Exh. 0.2. 

These support letters from industry experts, former employers, and criminal.defens 

attorneys speak for themselves. USCIS abused its discretion in overlooking substantial recor 
5 

evidence and misapplying the regulations. Its previous fmding that the beneficiary's education i 
6 

equivalent to a US bachelor's in criminology should stand. 
7 

8 · y, Conclusion 

9 Based on the aforementioned evidence and information, the petitioner clearly establish 

10 that the beneficiary qualifies to perform services in a specialty occupation based 011 

11 combination of education, specialize<t training and progressively responsible experience that i . 

12 equivalent to completion of a United States baccalaureate or higher degree. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: March 12,2013 

~espectfu1ly submitted, 
r 

/ 

Attorney for Petitioner 
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TO: DAT.B: 

Petition: Ponn I-129 

Pile: WAC 

DBCISION 

· Your Form I-129, Petition for a Noil.immigrant Worker, ftled i~ behalf of 
.thef~greason(s): · . . 

w been denied for 

/ 

See Attachment 
. . 

If you desire to appeal this dedston, you may do so. Your notice of a~ must be ffied with this office within 
.. 30 days of the date of this notice. Your appeal must be ftled on Form I-2908. A fee of$630.00 is required, 

payable to U. S. Cldzenship and ~gration Services With a check or money order·1iom a bank or other 
·: institution located. in the United StateS. If no appealls flied within the time allowed, this declsl9n ~.be the 

flnal dedslon in this matter. ' : ;·.::. ]w:. 
' ' • <;;.,: '{\J.:. 

, .. . . Jn support of your appeal, yo\1 may submit a brief or other written statement for c~derado~ by' th~:.·. 

.i 

· · · ~viewing authority. You may, lf neceSsary, request additional tlme to submit a brief. Any hf!e£. written 
statement, or other evidence not ftled with Form t-2908, or any request for additional time f~, the ~~on· 
of a brief or other material must be sent directly to: · ~~; ·. · · · · : .. 

DHS/USClS 
Administrative Appeals Office (AAO} 

20 Massachusetts Ave., N.W., MS 2090 
Washlngto:n, DC 20519-2090 .. 

Any request for additional time· for the submission of a brief or other statement must be made directlY. .. to ~e 
Administrative Appeals Office (AAO), and must be accompanied by a written explanation for che neet\!.for· 
additional time. An extension of dm.e to flle the appeal may not be granted .. The appeal may not be filed. 
directly with the AAO. .i : 

The Small Business Regulatory Bnforeement and Fairness Act established the Office ~f the ~atlanal ; ;.! 

Ombudsman (ONO) at the Small 8~ess Ad:minfstratlon. The ONO assists small bustnesses with issues ::·· 
related to federal regulations. If you are a small business with a comment or complaint abop.t r~gulatory :

1 
• 

enforcement, you may contact the ONO at www.sba.gov/ombudsman or phone 202·205-~·H 7' ~ ~ 202- ·,.: 
481-5719. .'· ·;~ r.. . ··; 

\./ . ,1 .. ~· • :- • :: . ~ ' 
·~;. t ;· ! 

~ :· • ~ ,! ·l 
:= ... 

~ ~ • ! .~;~.: 
~ . . . : : Danlel M. Renaud 

· ~g DirectOr, Califomia Service Center 

Enclosure: Ponn I-l90B '•· 

c:c: Cam1el Betker. Esq. 
, I 

. . 
· Porml-292 · .. ~:dbs:gov . : . 

\ 
.• \. 

'.o:..: 
'',I ':, 
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.... 

WAC: 
·~age9 

; .. 
(A) theoretical and practical application of a body ofhighly specialized knowledge. ~~k~ ·.;' 

:J . .ilF-: . 
(B) atta1mnent of a bachelor's or higher degree In the spedftc spedalty (or lts equtvaieni)~.is ·a 
m1nimum for entry Into the occupation in the United States. . ' · · · ·.:: : ·. . . .. 

•' .. ... 

:Section 214(1)(2) of the Act outlines the fundamental requirements to quallfy: to perfonn a specialty . 
oceupati~n: 

. · .. · · ... (A) full state licensure to practice in the occupation, if such llcensure Is required to 
· . :practice in the occupation, 

(B) completion of the degree described In paragraph (l)(Bj for the occupatlQll, or 

·.· · · (C) (1) experience In the sped.alty equivalent to the completion of such degree, and 

. · (ii) recognition of expertise in the specialty thtougb progressively responsible positions 
: · relating to the specialty. . · 

.. ·. 

Pursuant to 'ntle 8, Code orPederal Regulations ("8 C.P.R.") 214.2(h) ( 4) (lli)(C) the beneficiary must meet 
·one of the following crlteri.a: 

:· .. . (1) Hold a United States baccaJaureate or higher degree required by the speclalty occupation 
· · . ·:from an acaedited coUege or university; 

(2) Hold a foreign degree determined to be equivalent to a United States biccalaureate or 
· : higher degree requJred by the spedalty ocxupation from an accredited. college or university: 

(3) Hold an unrestricted State license, reglstration or certifl.cate which authorizes him or her 
· to fully practice the spedalty occupation and be immediately engaged in that spedalty in the 
· state of intended em.plo}'Dlent; or 

(4) Have edueation. speclallzed training, and/or progressively responsible experience that Is 
· ·. ~ulvalent to comp~eUon of a United States bacalaureate or higher degree in the specialty 
. occupation. and have recognition of expertise In the spedalty through pro~vely 

responsible posl~ directly related to the speclalty. . . · 

· , · ~ The ftrst Issue to be considered 1n detennining whether the beneflctary qualifies for the class16cation 1s 
·. . whether s/hemeets any of the criteria listed above in 8 C.P.R. 114.l(b)(4)(11l)(C)(1)-(3). 

· · · . . 1. Hold a United States baccalaureate or higher degree required by the speci!llty 
· · occupation from. an accredited college or uni'lt'ersity. 

·The ~eflciary does not hold a degree from a United States college or UDiversity .. . ; 

.• 
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.. :. 

WAC 
·.~age JO 

~ ... ' 

. ft· ; ..l!~ -,~< .. 
:
._, ;~M;·. 

~ • .'·tr, t 1 • 

. t1 · ;Y /.!~· · · 

'i ·~J l<i' . :~· i 
'~·· ~ 

. ;·: •f. =.1-f:. I 
;.~r llJi,,; :·: ~, .. 
. }1: 1·•·:'.1· . ,·: ':.. ' 
: .,,. •'!" ' l. . 

.l.Holdaforeigndegreedeter:Dli:q.edtobeequivalenttoaU:nitedS~bacoq~ureate : ~~~~.ft< ~~ .. ·' .. ' 
. or higher degree required by the spe.dalty occupation from an accredited cqlfge or ;, !! : :·~-t; ·. f{i 

· university. ·· ~·. A ~·· r;iJ ' l~: 
: __ ;t ~ r ···.x·: .. :;,.: 

The record lndicates that the beneficiary studied for approXimately three years in a post~~~condary s.rfting~:;; . ;~ · ~ 
_ but does not establish that the beneficiary holds a foreign degree equivalent to .a Unit~ $ftes ba~ure~te : ~·.; 
· :or higher degree in the field of Criminology as required by the proffered posinoi_t: des~~id by -the.~/ · ; ;~? 
petitioner. · . ,;, -~ ·.. ···): .. · .. ~s:::r===-:==~~ ~;. ~1:1 

that specialty in the state oflntended employment. · . .-~ :~ ·. · ~}:. ::·.-~t 
: .. ~: ~:-' 1 i ~~t· .. 

· . T,hls o~patlon does notrequlre a State llcense, registration, or certiflcatlon. ··~ ; \ ""! . ,• 

· . · · · .·. · ·: 4~ Have ~dw:ati~sp~ ~ and/orprogressively~ible qperlence 
. . · · · .that is equivalent tO .comple~on of a lJntted States bacc:alaureate or higher degree in 

· . ·.. . · ·. · · · . . .~e specialty occupation and have recognition of esperdsein the specialty through 
· progressively responsible positlous dlrectly related to the specialty. . 

. ·.. · ~e petitioner Is attempting to show that the benefld.ary possesses education, spec:lalized trabung, and/ or 
. · · :~,: .. progressively responsible experience that is equivalent to completion of a U.S. ba.ccalaureate or higher degree 1n 

· : · : ::· ·'the ~pecialty occ:u.pation. Thfs ls the only crltet1on that the beneficiary could possibly meet. 
. ·. ; 

· ·. :· · :Th,e second.issue to be discussed is whe~the beneficiary qualifies under 8 C.P.R. 214~2(h)(4)(Ui)(D) . 
• • • • • :.· •• :'.'•::· ...... "•"\·'::• •• • ....... t • ·" ••• , • • • t 

... in ~sidering whether the benefl.dary qualifies under tbJ.s category by virtue of his or her education, 

. · ~~actical ~ence and/or spedall.zed training, 8 C.P.R. 214.2(h)(4)(iii)(I>) stat~: 

.. •, .. 

Porpurposes of paragraph (h)(4){1U)(C)(4) of this section, equivalence to completion ofa 
United States bi4ccala.ureate or higher degree shall mean achievement of a level of. 
knowledge, competence, and practice Jn the specialty occupation that has:been ~eteunined 

· to be equal to that of an individual who has a baccalaureate or higher degree in ijle 
specialty and shall be detennined by one or more of the following: (Bmphasts a¥ed) 

. (~) An evaluation from an official who has authority to grant college-level credlt}or 
training and/ or experience tn the specialty at an accredited college or und1tyerslty.~ch has .li 
a program for granting such credit based on an individual's ttalntng an 9r. wo~"l -!!.~: 
experience; · · 1• ;.1 · ~M. 

f.l 

. i :;:·it 
(2) 'l'he results of recognized college·level equivalency examtnauons or sjieclal ~edit 
programs. such as the College Level Bxamtnation Program (CLBP). ~r Program 9~ 
~9ncolleglate Sponsored Instruction (PONSl); · r 1• 

~ . ' : .. 
.. · ca> An evaluation or education by a reliable credentials evaluation .S:ervice·;which'~s~ 
· 1n evaluating foreign educational credentials: · ': ; . · !,. 

:. ; ·~ · ... 
! 

:~· 
·; . :1' 
j' .'j . :: 
l· !;::·. 

·.t·_ :;r' 
i . ~.j• .. 

~ f ~· 
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ili\ 
:: 

: '"" ; ~ ~~-
f.~ 1 

; 

'::.11 ,, J~~~~~(~~' 
: ( 4) Bvidence of cerdflcatlon orreglstration from a nattonally-recogQJzed p,~o~ : }~:J" · , 

association or society for the specialty that is known to grant cemflcatton or re . ' ·: ~ ~ . : .. 
persons in the occupational specialty who have achieved a certain level of.com~~~e 1~ ·. ·. 
the specialty; .. : · .. > :· : · · · 

. · .. · .. ··•. . 
{S) A determtnation by the Service that the equivalent of the degree requi~ by tb~ 
speci~ty occupation has been acquired through a combination of education, speclalfzed 
ti'alnhlg, and/ or work experience in areu related to the specialty and that the allen has 

. ad.Ueved recognition of expertise in the specialty occupation as a result of such tralnillg 
· and experience. Por purposes of determining equivalency to a baccalaureate degree In the 

specialty, three years of specialized tra1ning and/ or work experience must be demonstrated 
. for each year of college-level training the allen lacks. For equivalence to m advanced (or 

. . Masters) degree. the allen must have a bacc:alaureate degree followed by at least five years 
of experience in the spedalty. If required by a speclalty,. the allen must ho~ a Doctorate · 
degree or its foreign equivalent, It must be clearly demonstrated that the allen's training 
and/ or work ~xperlence Included the theoretical and practlcal appllcation of specialized 
·knowledge requited by the speclalty occupa:tion: that the allen's experience was gained 
-.while working with peers, supervisors, or subordinates who have a degree or tts 

· ·equivalent 1n the specialty occupation; and that the allen has recognition of expertise in the 
specialty evidenced by at least one type of documentation such as: 

. •. : 

(i) Recognition of expertise in the spedalty occupation by at least two recognized· 
a~~orl~~ 1n the same specialty occupation; ~. . ... .. 

(il)' Membership 1n a recognized foreign or United States ~ocl.atlon or sodety fn 
the specWty. Occupation; ' · 

· (Ui) Published material by or about the allen in professional publications. trade 
Journals, books, or major newspapers; ' · 
(iv) Llcensur~ or registration to practice the specialty occupation ~ a foreign 
country: or 

{v) Achievements which a recognized authority has determined to be significant 
· c:ontribud.ons to the fteld of the specialty oe<:Upati.on • 

. · .. · .F~. 8 C~.R..l14.l(h)(4)(U} defines a "recogn1tedauthorlty11 as follows: 

•.. a person or an organb:ation with expertise J:n a particular field, speclal s1d1ls or 
knowledge ln that field, and the expertise to render the type of opinion requested. Such an 
oplnlon m'!lSt state: · · 

( 1) The writer's qualiflc:atlons as an expert; 

.(l) The writer's experience giving such opinions, citing speclflc Instance~ where past 
opinions have been accepted as authoritative and by whom; ' \ : . ' 

(3) How the conclusions were reached; and· . . .· 

... . .. 

. 
i'· .. '. 

: ·. 
' .. 
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. ' 

,. 
· .. WAC , , ·;·.· :_<, . ?~ .~ :1 .... ~r..: 
· Pagell ~·· : i;1·. 1i1 . r ·1 J:r:J~·. . . ., . ) . ·,: • ..i)i 

~·· : )l' .\1 i~. ~~:~ 
. ,·: ~ j ... } :lJ~l 

_(4) The basis for the conclusions supported by copies or citations of any ~~search material .ft:: -~~i ::j~t. 
· · used. .1:. • ·~.. "),· ': ''i . ·., . ;~·. ··:) .,• \{ 

. . . 

'1 ' .. • ,1,, .(• 
The petitioner did not show that degree equivalency was being sought for the b~ar.Y based o~ ':\. ;.;:!~; 
results of recognized college-level equivalency examinations or special credit pro~ •. ~uch as the: Coll7~e '}:~ 

::-Level Bxamtnation Program ("ClBP"), or Program on Non-collegiate Sponsored Intru~t (11PONSI'?~\~i- · ... ·;~~-

: · Purther, the petitioner did not show that degree equivalep.ey was being sought for ;the ~~eflclary bas~ qn. •t 
. ·evidence of ce.rtiftcation or registration from a nationally-recognized professional :~o~~on or socletyJor :·:~ 
·.the specialty that is known to grant terdftcatloll or registration to persons In the 01<fUp~t1~nal speci~ty ~~o r · if 
have achieved a certain level of competence in the specialty. /=: : t · · ~ : . ·.::: 

· ... : . ~ ·:· .. '~· . -~~ ·~ ~: .:: 
.... Also, the petitioner is not showing that degree equivalency was being sought for tne bep.~~c:iary based:~n a .: .'. 

· · ·determination by the Service that the equivalent of the degree :required by the ~atty<>ccupa~on has .. been 
· .. : ~~uireq through a c:omb~tlon of education, specialized training, and/ or work experience in ~eas related 
. .. . ·.:·.to the specialty and that the alien has achieved recognition of expertise in the s~alty ~patir· as a . 

· . . ·. res~t of such training and experience. ·: · , · 
: . ' . . ' i 

· Although the petitioner subul~tted an evalW!tinn &nm a fnrelvn educational credentials e.valuato,:by the 
. ··nam~> ,..f'Pmf,.~qnr · on bP}I~>l~' ~t Universlf'l 

·. . . • to show that degree 
• : ·:: 1 ·,equivalency was being sought for the bene.ftclary based on the beneflciill'y"s foreign education, Wini:Ai· ;·: · · :_. · < · .,:aod/or experience. foreign educational credentials evaluators may only evaluate ~ 1ndi;vidual's foreign ·;·' 

· .. : · 'educatio~ credentials.- not training or work experience. Foreign education credentials evaluators do not 
· . have ~e authority to grant college-level credit for training and/or exPerience tn the specl*y at an . . 

·. · · -~ed!te~ college or university which has a program for granting ~ch credit based on an individual's 
. -~nb)g and/or work experience as required by the regulation. 8 C.P.R. 214.2(h)(4)(Hi)(D)(l) •. 

: . . . : : 

. ; · · ·. · In ilie evaluation, the foreign educational credentials evaluator determined that the beneficiary's ~-
. · education is ~uival.ent to three years from an accredited college or univemty in ~e U~ted States. . .. 

.' ... · ' :P~~ of the evaluation, that is, the evaluation of the beneficiary's foreign educadont is a~epted. ~ -r~ . .. 
. . . . 
:: ·, .Ho~ver, the USCIS does not accept the assessment of the beneficiary's work experience and other ~~g ·. 

. . because, as previously stated, foreign education credentl.als evaluators are not qualifted ·to make that-=·~·. · j: 
· ; · assessment. Furth~ore. foreign educational c:redendals evaluators are not considered as recognize~.: i . .. 
· · ·authorities for the purpose of qualJfylng aliens under recognition of expertise. : : ; : : : 

. . . . . = ~:·i !:r; . 
. ·Since the foreign educational credentials evaluation indicated that the hel}eflclary had less :Uuth:-11. 

. · Qaccalaureate level of education in a field of study required by the proffeyed position. ·the iqp 
. requested that the petitloner provide additional evidence to show degree eguivale~cy based- :n · ·,e · . 

. . ··beneficiary's training and/or work experience as provided in 8 C:F.R. ~14.2(h)(4)(11i) . ~~ :: 

·· · .(2), and (4) ab?ve. (. . · . ~ ·; ~;· ·, ':'~ ;L~::: 

'f f .1. l:: 

I
;·(; .. ,~;~.~ . ·,~: 
!. Jt~ : · .. 
it -.,,t . 

' 'til: .!~S1~·:' :'"" fl··~l . . • • ·ltf it 'l;! . . 
. ! :;: :·::n~ 

· r· ,·f· :···r·. 
~-.:· l . !i 1'..1; ·.• . ' . 
.. . : . :1~~ · i~ t A! .: .. 

' . i ~t . ::.i ~ . :t :". : 

. · AT(AcaMliNTTO 1·191 ·.· 
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Furthermore, the petitioner submitted an evaluation of training and/or.~~eri~~ ¥-m a pri~ate 

·. 

· educational eyaluatlon seryice that was completed by a consultant who ~rts toi 9aving ~e. 
. ' · ·. ~uthorlty to grant college level credit at an accredited college or university wh.i~ ~·~ ~ .P~ggram .. 

· for granting such credit based on an 1ndlv1dual1s training and/ or work experi~ce to, Sh~w. degree . ·. 
~uivalencyforthebeneftclary. . : '.1\ · ~-t, :i· .. :.·'.·, .. ·:·: · · 

• .~. ; ', , 
0 

; •f 0 0 
.. ; ' • I \• ' • 

. Althouoh the petitioner has submitted a letter from that claims;~t . s;. ·: 
, chief evaluator h~ the authority to $trant the coJkge·level c:redlt for v~qus fields ~ . ; , . ~t 

the u,mverslty 1 _ ~·A credentials evaluation ~~.~y.not ~~· ~~e:an 
aliens work experience or training; it c:an only evaluate educational credentials. ~ 8.!=·~Jt ~ · ·1 ~ ,. · ·.~· 
214.2(h)(4)(Ul)(D)(3). As such, theCareerConsultlnglntematlonalevaluatlon ~·~.~~."Fig\tin ~~e 
proceedings. Matter of Sea. Inc., 191. & N. De<:. 817 (Comm. 1988), .. :;· ·: , ::... · ·~ . . . . . . . ,. ..; ... ;.. 

· ·.'.Furthennore, both evaluator's: Ms. .. __ .. ~and ProfessoJ • have not provided sUfndent 
evidence to establtsh hlslher credentials to deter.mtne educational eqUivalencY to a bac:h:elor's degree 1n the . ' 

.. particular field of ~tudy required for entry tnto the occupation. Ms. . ·holds· a Doctor's de~ee in ~ · .. 
I!dumd.on. Masters degree in Transpersonal Studies. and a bachelor's degree 1n SocJ,ology. And. Professor .. 

.. .'holds a Doctor's degree in Bducatlon, PhD 1n llberal Arts, Master's degree in Business • · 
· AdmJntstratlon, and a Bachelor's degree 1n Music. However, the· particular field of study requh'ed to · 

. · . perform the duties of the proffered position is Criminology, or a related field . 

. · · .; .. ~···: . ,Since the burden of proof to establish eligibility for the benefit sought rests-with petl.doner who seeks to 
· ·.: · accord beneficiary's classiflcatl.on, simply going on record without supporting documentary evidence is not 

. .' · · ·sufficient for purposes of meeting the burden of)roof in these proceedings. Matter of Treasure Craft of 
· •. :· . CaJJfornfa, 1,. I,.~ N.,:Q~. 190 (Reg. Comm. 1972) . 

• . ~ : As such. the record fails to establish that the beneficiary is a member of any organizations whose usual •. 
. . requirement for entry is a baccalaureate degree tn a specia.lhed fleld of study. Further, the record contains no ·~ . . ..... : · : · ·; ~~:~ ~:J~~~:::~ a state license, registration, or certiftcation that au~orites _him o~ her to ·j~ , 

. '· 

. . i···. 

· · Moreover, the petitioner has not demonstrated that the beneficiary's trainlng and work experience qUalifies as··:··:· 
:the equivalent of a baccaJaureate level or edumtion or higher pursuant to 8 C.P.R. 2l4(h) ( 4) (ill) (l:>) (1 ), {2), 
· (3), or ( 4). · lu such. the only category rem•g under which the beneficiary might possibly quall.fy would 
be.s C.P.lt. 21+.2(b.)(4)(ill)(D)(5). 

~~nof~~~byusas 

:When the petitioner falls to establish that the beneflclary's training and work ~ence quallfle.s as the ; 
.~uivalent ora baccalaureate level of education or higher pursuant to 8 C.P.R. 214:2(h)(4)(Ul)(l:>)(l), the { 

· ~~~ may make its own independent assessment of the benefl.clary's credentials. . 

' In its Independent assessment of the beneficiary's past employment experience for equivalency ro the 
. .attainment or a baccalaureate or higher degree or its equivalent. the users 1s guided by the regulations at 8 
C.ll~ ~14.2(h)(4)(1U)(D)(5) as preViously shown above. ' 

l.:. 
·A1TACHMENTTO J.ltl 

" . 
\ .; 
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'' · I I , ~ .. t~ .. I, 1;:~,! 
. . ! ; ~ ~ ! ·~;,~ :?~t:.(~)~ . 

An acceptable evaluation should des<:ribe the material evaluated and establish that ~e aie~ of ex~~ ; '{~~~U ·)@ 
are related to the specialty. A resume or curriculum vitae alone 1s huufficl.ent to satisfy ~~valen ~~fJ:·.-;; ·~··f. 
baccalaureate level of education based on tralning and/ or experience. In this case,.lt a:tp.~ tha:_ , e ,!.; . · \~ 
.evaluation is based, to a large extent, on a. copy of the bene.flclary's resume and 1s ~~.to es~~~:•. ; :• ;·_; 
equivalencyintheclaimedsped.ftcsped.alty. · . )!: ::f.'. -: !. '<" 

. ~ . : :·-i ~-~· . . 
Without supplemental mfoimalion, lt 1s not possible to determine how the evaluator reacheq his/her . 

: concluslon that the beneficiary has the equivalent of a U.S. baccalaureate or higher degree ~·the clalined 
. · specialty occupation. .; ~ :~ 

I :~·.: . :. . . ~: 
~. :~. :·.. '.f 
~ .:· • I ·, 

:No 1\ecognldon ofBxpertfse 

... In addition to establlsbing equivalency, the petitioner must present evidence that the b~~ftciary'has 
. recog~tlon of expertl.se in the specialty by at least one of the forms of documentation shOWn. in ~ C.P.R. · 

: ·. :2I4.2(h)(4-}(Hi)(D)(S)(t) • (v), as follows: · 

.(1) B.ecoguition of expertise In the specialty occupadon by at least two recognJzed 
. . . authoritles in the same specialty occupation: . . ~ 

........ 

· ·The petitioner did JlQt submit Sumclent evidence to support the benefldary's eHgtbillty under this 
. ··_:,egul~rton. · · 

:~··rile p~tidoner has submitted letters from former colleagues. which are c:Onsldereci unde:r.· 8 ·C.P.R. 
:. ,-l14.2(h~(4-}(Ui}(D)(S}(1), were found inadequate. . · 

_:. 

:· 

.. :~: · :,- · '····:"(ii) Membe.l'sbipinarecognizedforeignorUnitedStatesassoclationorsocletf:m the .. ~ . 
. ·. :· : ·. . :-.sp~t)' occup~ J· 

., 

. :!he petitioner did not submit any evidence to establish that the beneftdary Is the member 'or any 
, ~rganizaUons whose usual requirement for entry is a baccalaureate degree In a specialized ficld of.' 
· ·s~dy to 'establish his/her recognition of expert.tse in the field of study required by the proffered .. 

· . · · position. 

(ill) Pu.bllshed material by or about the alien in professional publications, trade 
. : ; Journals, books, or maJor newspapers: · 

.. . . . . . l ' .. I , 
... : . 'Pte petitioner did not submit sufficient evidence to establish that there has ever} be~ ~l ; 

·. p~blished material by or about the beneficiary to establish his/her recognition of expettlseltnJ.Pl~ · 
· ~eld ~f s~-~y required by the proffered position. . . . · :: .i · ~ 

1 
!1. : ~ 

· .. · !")LIC011811reorrqfatraliontopracdeotheljleclalty~fna~1 f : :. 
,: : 'l1le pctlllcmer did not submit any evidence to eslab!Uh !hat the bcne8ciary :Ia ~or~~::~ t~ . :_ ., 

practice ~ the proffered position. . . .1:. .~ • ; 
. . . ··:; ... ~( .. 

• • • • : .~ ~ w ...... '1, 

ATl'ACHMiiNT TO I-191 
. : 'i ... 

. : :: I :·.~: .• , 
. ; 

"•·= 
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· .(v) Achievements which arecognhed authority has deternrlned.to be ~~gnifi~t cQ~~butf.Ol).S , . 
to the field of the speclalty occupation. · · . . ', : · ; . . · :· 

. . '\. . 
The petitioner did not submit any evidence from a recognized authority who has determined thaqhe 
·~clary's achtevements 1n the fleld of the spedalty occupation are significant. . , ; . ,·: ..... 

. . . . : 

· The evaluation proVided by the foreign educational credentials evaluator 1s not sUfficl.ent to es~bllsh ·. . 
recognition of expertise because, as previously stated, they are not considered recognized authorl,ties for the · 
purpose of qualifying under recognition of expertise. In this case the evaluator does not hold a degree 1n· 
the field related to the proffered position. Also. the reoord does not establish the evaluator's quallO.catlons 
as an expen:, his or her experience giving such opinions that have been accepted as authoritative and by 
whom, and the basis for conclusions supported by copies of citations of any research material as required 
~ 8 ~.P.R.ll4-.2(h)(4-){U). 

. . At. such. the pedtloner bas not establlshed that the beneficiary qualifl.es to perform the services of the 
· · · specialty occupation through equivalency to completion.of a United States baccalaureate or higher degree 

. In the spe.d.alty occupation based on eduation, training and/or employment expe.rlence pursuant to 8 
. .. :c.F.~. 214.2 (h) (4) (ill) (D). Therefore, the beneftcl.ary Is 1neliglble for classl.ftcation as an allen employed 
· .... ; .in a specialty occupation. 

: : · The burden of proof to establish ellgibllity for a desired preference rests with you, the petitioner. Matter of 
. . : . · ~~gan~ 11 I. & N. Dec. 493, Here, that burden has not been met • 

. Consequently, the petition 1s hereby denied for the above stated reasons, w!th eacri ·conS£~ered a8 an· 
independe~t and altema~ve ~Is for denial. . . . : 

...... 

:·. 

::- .... 

. . · 
:. 
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1 
petitioner's statements about the requirement that the individual will independently review th 

work product of other professionals. USCIS also ignored evidence that the individual in thi 
2 

position must be qualified as an expett in court to testify about his or her findings. 
3 

4 

5 

B. THE BENEFICIARY'S THREE YEAR DEGREE AND MANY YEARS OF 
EXPERIENCE ARE EQUAL TO THAT OF A FOUR YEAR DEGREE IN 
CRIMINOLOGY OR A RELATED FIELD. 

6 1. The Regulatory Requirements for Degt•ce Equivalency for Specialty Occupatio 
Workers. 

7 

8 
To qualify for an H·l B, a beneficiary must meet one of the criteria listed at 8 C.F .R. 

214.2(b)(4)(iii)(C). Nat~ely, the ben<~ficiarymust: {1) Hold a US bachelor's or higher; (2) Hoi 
9 

a foreign degree detennined to be equivalent to a US bachelor's degree or higher required by th 
10 

specialty occupation;. (3) Hold an unresb.icted State license, registration or cemfication whic 
ll 

autholizes him or her to fully practice the specialty occupation; or (4) Have education 
12 specialized training, and/or progressively responsible experience that is equivalent to eompletio 

13 of a United States baccalaureate or higher degree in the specialty occupation, and hav . . . 

14 recognition of expertise in the specialty through progressively responsible positions directl 

15 related to the specialty. Here, the petitioner claims only that the beneficiary has satisfied the Ia 

16 requirement, i.e., that the beneficiary's three-year degree and many years o 

17 progressive work experience are equivalent to at least a four-year US bachelor's degree · 

18 

19 

20 

21 

criminology or a related field. 

The regulations outline how a beneficiary's work history and educational background c 

be found equivalent to a US bachelor's degree. 8 C.F.R. § 214.2(h)(4)(iiiXD) states that th 

equivalence to completion of a United States bachelor's degt-ee or. higher degree "shall1nea 

achievement of a level of knowledge, competence, and practice in the specialty occupation tha 
2 2 has been detennined to be equal to that of an individual who has a baccalaureate or higher degre 

2 3 in the specialty and shall be detennined by one or more of the following: 

24 

25 

26 

27 

28 

(1) An evaluation from an official who has authority to grant college-level 
credit for training and/or experience in the specialty at an accredited 
college or university which h~ a program for granting such credit based on 
an individual's training and/or work experience; 

BRIEF IN SUPPORT OF APPEAL OF DENIED 1-129 PETITION 
-14" 

AILA InfoNet Doc. No. 13091743. (Posted 9/17/13) 

21 



Chong, Jenny 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Sups, 

Baltaretu, Cristin·a G 
Friday, January 10,2014 4:17PM 
Nicholson, Roya Z; Matthews, Steven D; Murillo, Gustavo; Cartwright, Charity R; Culhane, 
Dennis J; luu, Ken W; Vitug, Ella C 
Chong, Jenny 
FW: E·E Relationship a'\~!lt!Jiiq 
Employer-Employee Memo010810.pdf 

As we and the seniors have discussed during previous HlB trainings • Including the Preponderance Training, 
Preponderance Practicums, and this month's HlB Roundtables can you kindly remind officers that Bobble's email 
guidance was not meant to limit' validity periods to less than three years in cases where there is no end/termination date 
In the contract or end-client letter? 

I ' 

The final adjudicative decision should be based on the totality and evidence provided with each case. 

Thanks, 
Cristina 

From: Johnson, Bobble l 
Sent: Wednesday, July ~8, 2010 8:28AM 
To: Perkins, Robert M; Gooselaw, Kurt G; Nguyen, carolyn Q , 
cc: Velarde, Barbara Q; Kramar, John; Renaud, Daniel M; Hazuda, Mark J; Sweeney, Shelly A 
SUbject: E-E Relationship and Validity Periods 
Importance: High 

vscand esc: 

We have discussed the issue of validity periods with OCC and SCOPS management. OCC and SCOPS agree that 
we should treat all petitioners equally. We should not have any special guidance or practice specific to any particular 
company. As such this instruction applies to all H-18 petitions (including Cognizant). 

In general, the adjudicator does not need to issue an RFE If the petition initially contains evidence of an employer· 
employee relationship but the evidence does not cover the full period of Ume requested on the petition. The petition's 
validity should be limited to the time period of qualifying employment established by the evidence. Per previous 
Instruction, if evidence Is submitted for less than a year, the petition should be given a one-year validity period. 

However, there may still be Instances In which the adjudicator determines that an RFE for evidence of the employer­
emplOyee relationship for the full validity period is necessary. In addition, SCOPS would like to provide the following 
Instruction for the below situations: 

• the full validity period requested will be provided if the contract/end-client letter Indicates that there Is an automatic 
renewal clause (depending on the totality of the circumstances in the petition, an RFE may be issued if the 
contract/end-client letter is outdated); 

• an RFE should be Issued if it is evident that the end/termination date was clearly redacted from the contract/end­
client letter; and 

• an RFE may be issued if there is no end/termination date In the contract or end-client letter (this should be on a 
case~by-case basis If we can articulate a reason to believe that the beneficiary will be benched). 

On a separate note, we do not think that the Service Centers should be put in the position of having to set up meetings 
with individual attorneys or companies on questions regarding Agency policy. If you receive Inquiries from Individual firms 

1 

22 



and/or companies requesting such a meeting on validity periods or any other issues regarding the employer-employee 
relationship, please direct them to SCOPS and notify us o~ the Interested party(ies). 

Please let us know if you have any questions. Thanks. 

Bobbie 

Bobbie L Johnson 
Bfanch Chief 
B11siness Employment SeiVices Team 2 
SeNice Center Operatkms. USCIS 
I I 

(b)(6) 

2 
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' .. JAN 0 8 2010 

Memorandum 

TO: Service Center Directors 

FROM: Donald Neufeld, ~· ""'.e...-4/<:.~~1 
Associate Director, Service C ter 

U.S. Department of Homeland Security 
U.S. Cilizensbip andlmmignlllon Services 
:'krvl(:Jl.Celltur.Operatlons Dll'ectorate .. 
Woshlngto.n, DC 20529-2060 

U.S. Citizenship. · 
and Immigration . 
Services 

HQ 70/6.2.8. 
AD 10-24 . 

SUBJECT: Detennining Employer-Employee Relationship for Adjudication ofli-lB . 
Petitions, Including Third-Party Site Placemen~ 

Ad~itions to Officer,s Field Manual (AFM) Chapter 31.3(g)(1S) (AFM Update 
AD 10-24) \ · ;...- · 

I. ·Purpose 
.· ' . 

This memorandum is intended to provide' guidance, in the· context of H·lB··petitions, on the 
requirement that a petitioner establish that an employer-employee relationship exists and will 
continue to exist with the beneficiary throughout the dW"ation of the requested H-lB. validity 
period. · 

n. Background 

Section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (INA} defmes an H·lB 
nonimmigrant as an alien: 

who· is coming temporarily to the United States to perfonn services ... in a specialty" 
occupation described in section 1184(i)(l) ... , who meets the requirements of the 
occupation specified in section 1184(iX2) ... , and with respect to whom the Secretary of 
Labor determines and certifies ... that the intending employer has filed with the Secretary­
an application under 1182(n)(l). 

The Code of Federal Regulations·(C.F.R.) provides that a "United States employer,, shall file an 
[H·lB] petition. 8 C.F.R. 214.2(h)(2)(i)(A)." 

The term "United States employer,, il}Jurn, is defined at 8 C.F.R. 214.2(h)(4)(ii) as follows: 

www.uscls.gov . 
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United States employer means a person, firm, corporation, contractor, or other 
association, or organization in the United States which: · 
(1) Engages a person to work within the United States; 

· (2) Has an employer-employee relationship with respect to· employees under this part, 
as indicated by the fact that it may hire, pay,· fire, supervise, or otherwise control the 
work of any such employee; and · 

(3) Has an Internal Revenue Service Tax identification number. 

In support of an H-1 B petition, a petitioner must not only establish that the beneficiary is coming 
to the United States temporarily to work in a specialty occupation but the petitioner must also 

·satisfy the requirement of being a U.S. employer by establishing that a valid employeMmployee 
relationship exists between the U.S. employer and the beneficiary throughout the requesfed H-IB 
validity period. To date, USCIS has relied on common law principles1 and two leading Supreme 
Co'Urt cases in determining what constitutes an employer-e~ployee relationship. 2 

The lack of guidance clearly defining what constitutes a valid employer-employee relationship as 
required by 8 C.P.R. 214.2(h)(4)(ii) has raised problems, in particular, with independent 
contractors, self-employed beneficiaries, aitd beneficiaries placed at third-party worksites. The 
placement of the beneficiary/employee at a work site that is not operated by· the 
petitioner/employer (third-party placement), which is common in some industries, generally 
makes it more difficult to assess whether the requisite employer-employee rel~tionship exists and 
will continue to exist. 

· · While some third-party placement arrangements meet the employer-employee relationship 
criteria, there are instances where the employer and beneficiary do not maintain such a 
relationship. Petitioner control over the beneficiary must be established when the benefltiary is 
placed intQ another employer'~ business, and expected to become a part of that business~s,regular 
operations. The requisite control may not exist . in certain instances· when the petitioner's 
business is to provide its employees to fill vacancies ,in businesses that contract with the 
petitioner for personnel needs. Such placements are likely to require close review in order to 
detennine if the required relationship exists. 

_Furthennore, USCIS must ensure that the employer is in· compliance with tht: Department of 
· Labor regulations requiring that a petitioner file an LCA specific to each location where the 

1 USCIS bas also relied on the Department ~fLabor definition found at 20 C.P.R. 655.115 which states: Employed, 
employed by the employer, or employment relationship means the employment relationship as determined under the 
common law, under which the koy determinant fs the putative employer's right to control the means and maMer in 
which the work Is performed. Under the common law, "no shorthand formula or magic phrase • * • can be applied 
to find the answer • • •. [A]II of the incidents ofthe relationship must be assessed and weighed with no one factor 
being decisive." NLRB v. United Ins. Co. of America, 390 U.S. 254, 258 (1968). 

2 Nationwjde Mutu8t Ins. cO. v. Darden, 503 U.S. 318, 322-323 (1992) (hetoeinafter .l2m:d.ml) and Clackamas 
GastJ:oenterology Assoc. v. Wells, 538 U.S.-440 (2003)_(hereinafter Clackamas). 
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beneficiary will be working. 3 
. In some situations, the locati~n of the petitioner's business may 

not be located in the same LCA jurisdiction as the place the beneficiary will be working. 

III. Field Guidance 

A. The Employer-Employee Relationship 
. . 
An employer who seeks to sponsor a temporary worker in an li-lB specialty occupation is 
required to establish a valid employer-employee relationship. USCIS has interpreted this term 
to be the "conventional master-servant relationship as understood by common-law. agency 
doctrine."4 The common law test requires .that all incidents of the relationship be assessed and 
weighed with no one factor being decisive. The Supreme Court has stated: 

we consider the hiring party's right to control fhe manner and means by which tire 
product is accomplished. Among the other factors relevant to this inquiry are the skill 
required,· the ~ource of the instrumentalities and tools,· the location of the work; the 
dura/ton of the relationship between the parties; whether the hiring party has the right to 
assign additional projects 'to the hired party, the extent of the hired party's discretion 
over when and how long to wol'k,· the method of payment,· the· hired party's role in hiring 
and paying assistants; whether the work is part of the regular business of the hiring 
party; whether the hiring party is in business,· the provision of employee benefits; and the 
tax treatment of the hired party. 5 

. . 

Therefore, USCIS must look at· a number . of factors to determine wheth~ a valid employer­
employee relationship exists. Engaging a person to work in the United States is more than merely 
paying the wage or placing that person on the payroll. In considering whether or not there is a 
valid "employer-employee relationship" for purposes ofH-lB petition adjudication, USCIS must 
determine if the employer ha~ a sufficient level of control over the employee. The petitioner ; 
must be able to establish that it has the right to eontrol6 over when, where, and how the 
beneficiary performs the job and USCIS will consider the following to make such a 
determination (with no one factor being decisive): 

(1) Does the petitioner supervise the beneficiary and is such supervision off~site or on-site? 
(2) If the supervision is off .. site, how does the petitioner maintain such supervision, I. e. 

weekly calls, reporting hac~ to main office routinely, or site visits by the petitioner? . 
(3) Does the petitioner have the right to control the work of the beneficiary on a day~ to-day 

basis if such control is required? 

3 ,Sg io C.P.R. 65S.730(c)(4)(v), 20 C.P.R. 6SS;730(c)(5) and 20. C.F.R. 655.730(dXI)(ll) 
4 See Darden at 322-323. 
5 ~ 1lmlJ.m at 323-324 (Emphasis add~.) . 
6 The right to control the beneficiary Is different from actual control. An employer may have the right to control the 
beneficiary's job-related duties and yet not exercise actual control over- each function perfonned by that beneficiary • 
. The employer-employee relationship hinges on the right to control the beneficiary. 

• I 
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( 4) poes the petitioner provide the tools or instrumentalities needed for the beneficiary • to 
. perform the duties of employment? 

(5) Does the petitioner hire, pay, and have the ability to fire the beneficiary? 
(6) Does the petitioner evaluate the work-product of the. beneficiary, i.e. 

progress/performance re'!iews? 
(7) Does the petitioner claim the beneficiary for tax purposes? 
(8) Does the petitioner·provide the beneficiary any type of employee benefits? 
(9) Does the beneficiary use proprietary information of the petitioner in order to perform the 
duties of employment?. 
(10) Does the beneficiary produce an end-product tha~ is directly 'linked to the petitioner's 
line of business? · 
(11) Does the petitioner have the ability to. control the manner and means in which the work 
product of the beneficiary is accomplished? 

The common law is flexible about' how these factors are to be weighed. The petitioner will have 
met the relationship test, if, in the totality of the circ~stances, a petitioner is able to pres~nt 
evidence to establish its right to control the beneficiary's employment In assessing the requisite 
degree of control, the officer sh.ould be min'dful of the. nature of the petitioner's business and the 
type of work: of the beneficiary. The peti~oner must also be able to establish that the right. to 
control the beneficiary's work will continue to exist throughout the duration of the beneficiary'~ 
employment term with the petitioner. 

Valid emplgyer-employee relationship would exist in the f~llowing scenarios:7 

Traditional Employment 

';['he beneficiary ~orks at an office location owned/leased by the petitioner, the ~~n~ficiary 
reports directly to the petitioner on·a·daily basis, the petitioner sets the work schedule of the · 
beneficiary, the beneficiary uses the petitioner's taols/'mstrurilentalities to perform the duties 

· of employment, and the petitioner directly reviews the work-product of the beneficiary. The 
petitioner claims the beneficiary for tax purposes and provides medical benefits to the 
beneficiary. · 
[Exercise of Actual Control Scenario] 

Temporary/Occasional Off-Site Employment 

The .petitioner is an accounting· firm with numerous clients. The beneficiary is an accountant. 
The beneficiary is required to travel to different client sites for· auditing purposes. In 
performing such audits, the beneficiary must use established firm ·practices. If ·the 
beneficiary travels to an off-site location outside the geographic location of the employer to 

1 These scenarios are meant to bo Illustrative examples and are not exhaustiv~. Officers may see a variety of 
situations and fact9rs when reviewing an H-tB petition. 

/ 

27 



Memorandum for Service Center Directors• . 
Subject: Determining Employer-Employee Relationship for Adjudication ofH-lB Petitions, 

Including Third-Party Site Pl~cements 

PageS 
~ 

·perform an audit) the petitioner provides fqod and lodging costs to the beneficiary. The 
· beneficiary reports to a centralized office when not performing audits for clients and has an 

assigned .office space. · The beneficiary is paid by the petitioner and receives employee 
benefits from the petitioner. 
(Right to Control Scenario] 

Long-Tenn/Permanent Off-Site Employment 

The petitioner is an architectural finn and the beneficiary is an architect. The petitioner has a 
contract with a client to build a structure in a location ·out of state from the petitioner's main 
offices. The petitioner will place ·its architectS and other staff at the off-site location while . 
the project is being completed: The contract ~etween the petitioner and client states that the 
petitioner will manage its e.mployees at the off-site location. The petitioner provides the 
instruments and tools used to pomplete the·project~ the beneficiary reports directly to the 

· petitioner for assignments~ and progress reviews of the beneficiary are completed by the 
petitioner. The underlying contract states that the petitioner has the right to ultimate control 
of the beneficiary's work. 
[Right tb Control Specified and Actual Control is Exercised~ 

. Long Terin Placement at a Third·Party Work Site 

The petitioner is a computer software development company which has contracted· with 
.. another, unrelated company to develop an in-house computer ·program to track its 

merchandise, using the petitioner's proprietary software and expertise. In order to complete· 
this project, petitioner has contracted to place software engineers at the client's main 
warehouse where they will develop a computer system for the client using.the petitioner's 
software designs. The beneficiary is a software engineer who· has been offered employment 
to fulfill the needs of the contract in place between the petitioner and the client. The 
beneficiary performs his duties at the client company's facility. While the beneficiary is at 
the client .company's faciJity, the beneficiary reports weeldy·to a manager who is employed 
by the petitioner. The beneficiary is paid by the petitioner and receives· employee benefits 
from the petitioner. 
[Right to Control Specified and Actual Control is Exercised] . . . 

The following scenarios would not present a valid employer-employee relationship:8 

Self-Employed Beneficiaries 

The petitioner is a fashion merchandising company that is owned by the beneficiary. The 
beneficiary is a fashion analyst. The beneficiary is the sole operator, manager, and eptployee 

8 These scenarios are meant to be illustrative examples and are not exhaustive. Officers may see a variety of 
situations and factors when reviewing an H·lB petition. 

. ! 
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of the p~titioning company. The beneficiary cannot be fired by the petitioning company. 
'J;here is no outside entity which can exercise control over the beneficiary.9 The petitioner 
has not provided ~vidence that that the corporation, and not the beneficiary herself, will be 
controlling her work 10 · 

{No Separation betwee~ Individual and Employing Entity; No l~dependent'.control 
Exercised and No Right to Control Exists] 

Independent Contractors 

The beneficiary, ·is a sales representative. The petitioner is a company that designs and 
manufactures skis. The beneficiary sells thes,e skis for the petitioner and works on 
commission. The beneficiary also sells skis for other companies that design and manufacture 
Skis that are independent of the petitioner. The petitioner does not claim the beneficiary as 
an employee for tax purposes. The petitioner does not . control when, whete, or how the 
beneficiary sells its or any other manufacturer•s products. The petitioner doe$ not set the 
work schedule of the beneficiary and dbes not conduct perfo~nce reviews of the 
beneficiary. · 
[Petitioner Has No Righqo Control; No Exercise of Control] 

Third-Party Placement/ "Job-ShQp~' 

The petitioner is a computer consulting company. The petitioner has contracts with. 
numerous outside companies in which it supplies these companies with employees to fulfill 
specific staffing needs. The specific positions are not outlined in :the contract between the 
petitioner and the third-party company but are staffed on an as-needed basis. The beneficiary 
is a computer aualyst. The beneficiary has been assigned to. work for the third-party 
company to fill a core position to maintain the third-party company's payroll. Once placed at 

9 USCIS acknowledges that a sole stOckholder of a corporation· can be employed by that corporation as the 
corporation is a separate legal entity from·lts owners and oven Its sole owner.~ Matter ofAphrodite, 17 I&N Dec. 
530 (BIA 1980). However, an H-lB beneficiary/employee who owns a majority of the sponsoring entity and who 
reports to no one but him or herself may not be able to establish that a valid employment relationship exists in that 
the beneficiary, who is also the petitioner. cannot establish the requisite 11control". See generally Administrator. 

. Wage and Hour Division y. Ayenue Dental Care, 6-LCA·29 (ALJ June 28, 2007) at_20-21. . : , 
10 In the past, the Administrative Appeals Office (AAO) has issued a limited number of unpublished decisions that 
addressed ~hether a beneficiary may be 11ernployed" by the petitioner even though ~he is the. sole owner and 
operator of the enterprise. The unpublished decisions correctly determined that corporations ru·e separate and 
distinct t\'Om their stockholders and that a corporation may petition for, and hire, their principal stockholders as H· · · 
IB temporary employees. However, similar to the 1979 decision in Matter of A/fan Gee,.lnc.; the AAO did not · 
reach the question of how, or whether, petitioners must establish that such beneficiaries are bona fide 11employees" 
of•V.nlted States employers" having an "employer-employee relationship." 17 I&N Dec. 296 (Reg. Comm. 1979). 
While It is correct that a petitioner may employ and seek H·l B classification for a beneficiary who happens to have 
a significant ownership interest in a petitioner, this does not automatically mean that the beneficiary is a bona fide 
ernpl9yee. Starting in 2007, the AAO bas utilized the criteria discussed in Nationwide Mutua/Ins. Co. v. Dm•den, 
503 U.S. 318, 322·323 '(1992) and Clackamas Gastroenterology Associates, P.C. v. Wells, 538 U.S. 440 (2003) to 
reach thl.s pivotal analysis. 
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the client company, the beneficiary reports to a manager who works for the third-party 
company. The beneficiary does not report to .the petitionel' for work assignments, and all 
work assignments are determined by the third-party company. The petitioner does not 
control how the beneficiary will complete daily tasks, and no propriety information of ~e 
petitioner is used by the beneficiary to complete any work assignments. The ben(!ficiary's 
end-product, the payroll, is not in any way related to the petitioner's line of business, which 
ls computer consulting. The. beneficiary's progress reviews are completed by the client · 
company, not the petitioner. · · 
(Petitioner Has ~o Right to Control; No Exercise of Control]. 

The following Is an example of a regulatory exeention where the petitioner is not the 
employer: 

Agents as Petitioners11 

The. petitioner is 'a reputable modeling agency that books models for various modeling jobs at 
different venues to include fashion houses and photo shoots. The beneficiary is ··a 
distinguished runway model. The petitioner and beneficiary have a con;tract between one . 
another that includes such tenns as to how the agency will advise, c6unsel, and promote the 
model for fashiQn runway shows. The contract betwe~n the petitioner and beneficiary states 
that the petitioner will receive a percentage of the beneficiaryts fees when the beneficiary is 
oooked for a runway show. When the beneficiary is booked· for a runway show, the 
beneficiary can negotiate pay with the fruJhion house. The fashion ho~ (actual employer) 
controls when, where, and how the model will perform her duties while engaged in the 
runway shows for the fashion house. 
[Agent H~s No Right to Control; Fashion House Has and Exercises Right to Control] 

B. ·Documentation to Establish the Employer-Employee Relationship . 

Before approving H-lB nonimmigr(mt ~isa petitions, ccthe director shall consider all the evidence 
submitted and such other evidence as he or she may independently require to assist his or her 
adjudication."12 In addition to all other regulatory requirements, including that the petitioner 
provide an ~CA specific tQ each location where the beneficiary will be working, the petitioner 
must establish the employervemployee relationship described above. . Such evidence should 
provide sufficient detail that the employer and beneficiary are engaged in a ·valid employer­
employee relationship. If it is determined that the employer will not have the right to control the 

11 Unde.; 8 C.P.R. 214.2(b)(2)(i)(F), it is also possible for an ''agent" who may not bo tho actual omployer of the H· 
1 B temporary employee to file a petition on behalf of the actual employer and the beneficiary. The beneficiary must 
be one who Is traditionally self-employed or who uses agents to arrange short-term emp~oyment on their 
behalf with numerous employers. However, as discussed below, the fact that a petition is filed by an agent does 
not change the requirement that the end-employer b~ve a valid employer-employee relationship with the beneficiary. 

12 See 8 C.P.R. 214.2{h)(9)(i). 

I I 
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employee in the manner described below, the petition may be denied for failure of the employer 
to satisfy the requirements of being a United States employer under.8 C.P.R. 214.2(h)(4)(ii). 

1. Initial Petition 

The petitioner must clearly show that an employer-employee relationship will exist between the 
petitioner and beneficiary, and establish that the employer has the right to control the 
beneficiary's work, including the ability to hire, fire and supervise the beneficiary. The petitioner 
must also be responsi~le for the overall direction of the benefiCiary's work.13 Lastly, the 
petitiQner should be able to establish that the above elements will continue to exist throughout · .. 
the duration of the requested H-lB. validity period. ·The petitioner can demonstrate an employe~­
employee relationship by providing a combination of the following or similar types of evidence: 

• .A. complete itinerary of services or engagements that specifies the dates of each service or 
engag~ent, the mimes and addresses of the actual employers, and the names and 
addresses of the establishment, venues, or locations where the services will. be performed 

· for the period of time requested; . . · 
• Copy of signed Employment Agreement between tlie petitioner and beneficiary detailing 

the tenus and conditions of emplo)'ment; · 
.-· Copy of an employment offer letter that clearly describes the nature of the e~ployer-

employee relationship and the services to be performed by the beneficiary; · 
• Copy of relevant portions of valid contracts between the petitioner and .a client (in which 

the petitioner has entered into a business agreement for which the petitioner's employees 
will be utilized) that establishes that while the petitioner's employees are placed at the 
third-party worksite, ·the pe~tioner will continue to have the right . to control its 
employees; · 

• Copies of signed contractual agreements, statements of work, work orders, service 
agreements, and letters between the petitioner and the authorized officials of the ultimate 
end·c1ient companies where the work will actually be performed by the ·beneficiary, 
which provide info1'11'1ation such as a detailed description of the duties the beneficiary will 
perfo.ml, the qualifications that are required tp perform the job duties, salary or wages 
paid, hours worked, benefits, a brief description of who will supervise the beneficiary and 
their duties, and any other related evidence; · 

• Copy of position description or any other documentation that describes the skills required 
to perform the job offered, the source of the instrumentalities and tools needed to perform 
the job; tlie product to be developed or the service to be provided, the location where the 
beneficiary will perform the duties, the duration of the relationship between the petitioner 
and beneficiary, whether the petitioner has the fight to assign additional duties, the extent 
of petitioner's discretion over when and how long the beneficiary will work, the,method 
of payment, the petitioner's role in paying and hiring assistants to be utiliz.ed by the 
beneficiary, wht$er the work to be peifonned is part of the regular business of the 

13 ~ 8 C.P.R. 214.2(h)(4)Cii). 

/ 
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petitioner, the provision of employee benefits, and the tax treatment of the beneficiary in 
relation to the petitioner; · 

• A description of the performance review process; and/or 
• Copy of petitioner's organizational chart, demonstrating beneficiary's ~upervisory chain . .. 

· 2. Extension Petitions14 

An H-lB petitioner seeking to extend H-lB employment for a· beneficiary must continue to 
establish that a valid employer-employee relationship exists. The petitioner can do so by 
providing evidence that the petitioner continues to have the right t~ control the work of *e 
beneficiary, as describ~d above. 

The petitioner may also include a combination of the following or similar evidence io document 
that it maintained a valid employer-employee relationship with the beneficiary throughout the 

· initial H-lB status approval period: · 

• Copies of the beneficiary's pay records (leave and earnings statern~nts, and pay stubs, 
etc.) for the period of the previously approved H .. t B status; 

• Copies of the beneficiary's payroll summaries and/or Fonn W-2s, evidencing wages paid 
to the beneficiary during the period of previously approved H-lB Status; 

• Copy of Time Sheets during the period of previously approved·H-lB status; 
• Copy of prior years' work schedules; - . 
• D90umentary examples of work product created or produced by the beneficiary fo~ the 

past H-lB validity period, (i.e., copies of: business plans, reports, presentations, . 
evaluations, recommendations, critical reviews, promotional materials, designs, 
blueprints, newspaper articles, web-site text, news copy, photographs of prototypes, etc.). 
Note: The materials must clearly substantiate the author and da~e created; · 

• Copy of dated perfonnance teview(s); and/or 
• Copy of any employment history records, including but not limited to,· documentation 

showing date ofhire,.dates ofj9'Q changes, i.e. promotions, demotions, transfers, layoffs, 
and pay changes with effec~ve dates. 

If USCIS detennines, while adjudicating the extension petition, that the petitioner failed to 
maintain a . valid employer-employee relationship with the beneficiary throughout the initial 
approval period, or violated any other terms of its prior H-1 B petition,. the extension petition may 
be denied unless there· is a compelling rea$on to approve the new petition (e.g., the petitioner is 
able to demonstrate that it did not meet all the terms and conditions through no fault of its own). 
Such a limited exception will be made solely on a case-by-case basis. 

14 In this context, an extension petition refers to a petition filed by the same petitioner to extend H-tB status without 
a material change in the terms of employment. · 
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USCIS requests the documentation described above to increase H -1 B program compliance and 
curtail violations. As always, USCIS maintains the authority to do pre- or post-adjudication 
compliance review site visits for either initial or extension petitions. 

C. Request for Evidence to Establish Employer-Employee Relationship 

· USCIS may issue a Request For Evidence (RFE) when USCIS believ:es that the petitioner has 
·failed to establish eligibility for the benefit sought, including in cases where the petitioner has 
failed to establish that a valid employer-employee relationship exists and Will continue to exist 
throughout the duration of the beneficiary,s employment term with the employer: Such RFBs, 
however, must specifically state what is at issue (e~g. the petitioner has failed to establish through . 
evidence that a valid employer-employee relationship exists) and be tailored to request specific 
illustrative types of evidence from the petitioner that goes directly to what USCIS deems as 
deficient. Officers should first carefully review all the evidence provided with the H-lB petition 
to detennine which required elements have not been sufficiently established by the petitioner. 
The RFE should neither mandate that a specific type of evidence be p.rovided, unless provided 
for by regulations (e.g. an itinerary of ~rvice dates and. locations), nor should it request 
information that has already been provided in the petition. Officers should state what element 
the petitioner has failed to establish and provide example.S of documentation that could be 
provided to establish H-lB eligibility. 

I 

D. Complianee with 8 C.F .R. 214.2(h)(2)(i)(B) 

Not only must a petitioner establish that a valid employer-employee relationship exists and will 
continue to exist throughout the validity period of the HM lB petition, the petitioner must continue 
to comply with 8 C.P.R. 214.2(h)(2)(i)(B) when a beneficiary is to be placed at more than one 
work locatio~ to perform services. To satisfy the requirements of8 C.P.R. 214.2(h)(2)(i)(B), "Ute 
petitioner must submit a complete itinerary of services or engagements that specifies the dates of 

. . eaeh service or engagement, the names and addresses of the actual employers, and the names and 
addresses of the establishment, venues, or locations where the services wip be performed for the 
.period of time requested. Compliance with 8 ·C.P.R. 214.2(h)(2Xi)(B) assists USCIS in 
determining that the petitioner hils concrete plans in place for a particular beneficiary, that the 
beneficiary is performing duties in a specialty occupation, and that the beneficiary is not being 
'~benched', without pay between assignments. · ., 

IV. Use 

This memorandum is intended solely for the training and guidance of USCIS personnel in 
performing their duties ~lative to the adjudication of applications. It is not intended tot does not, 
and may not be relied upon to create any, right or benefit, substantiv~ or proeedural, enforceable 
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at law or by al}.y individtuil 01· other party in removal proceedings, in litigation with the United 
States, or in any other form or manner. · · 

V. Contact 

Any questions regarding the. memorandum should be directed through appropriate suirvisory 
channels to the Business Employment Services Team in the Seniice Center Operations 
Directorate. .· 

AFM UPDATES .. 

Accordingly, the AFM Is revised as follows: 
. . 

· 1. Section (g)(15) of Chapter 31.3 of the Officers Field Manuiiil is added to read as 
follows: · 

31.3 H·1B Classifi~atlon,and Documentary ·Requirements .. -

*** 
(g) Adjudicative Issues 

(15) Evidence of Employer-Employee Relationship 

USCIS must- look at a number of factors to determine whether a valid employer­
employee relationship exists. Engaging a person to work in the United States is more . 
than merely paying the wage or placing that person on the ·.payroll. 'In considering 
whether or not there is a valid "employer-employee rela'tlonship" for purposes of H-1B 
petition adjudication, USCIS mu,st determine if the employer has a sufficient, lev~l qf 
control over the employee. The petitioner must be able to establish that It has the right 
to control1 over when, where, and how the .beneficiary performs the job and USC IS will 

·consider the following to make such a determination (with no one factor being decisive): 

(1) Does the petitioner supervise the ~enefioiary and is such supervision off-site or· 
on-site? 
(2) If the supervision Is off-site, how does the petitioner maintain. such supervision, 
i.e. weekly calls, reporting back to main office rout~nely, or site visits by the 
petitioner? · · 
(3) Does the petitioner have the right to control the work of the beneficiary on a day-
to-day basis lfsuch control is required? . · 

1 The right to control the beneficiary Is different from ·actual control. An employer may have the right to control the 
beneficiary's job-related duties and yet not exercise actual control over each function perfo11ned by that beneficiary. 
The employer·employee relationship hinges on the J'lght to control the beneficiary. 
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(4) .Does the petitioner provide the tools or instrumentalities needed for the 
beneficiary to perfonn. the duties of employment? · 
(5} Does the petitioner hire, pay, and have the ability to fire the beneficiary? 
(6) Does the petitioner evaluate the work-product of the ·beneficiary, . I.e. 
progress/performance reviews? · · · ~ 
(7) Does the petitioner claim the beneficiary for tax purposes? ' 
(8) Does the petitioner provide the beneficiary any type of employee b~nefltS? .. 
(9) Does the beneficiary use proprietary Information of the p~titioner in order to 
perform the duties of employment? . . . 
(10) Does the. beneficiary produce an end-product that is directly linked to t~e 
petitioner's line of bu'siness? 
(11) Does the petitlone~ have the ability to control the manner and means In Which 
the work product of the beneficiary is ~cco_mplished? 

The common law Is• flexible about how' these factors are to be weighed. The petitioner 
· will have met the relationship test, if, in the totality of th~ circumstances, a petitioner Is 
able to present evidence to establish its right to control the beneficiary's e.mployment. 
In· assessing the requisite degree of control, the offic~r sh~uld be mindful of the nature 
of the petitioner's business and the type of work of the beneficiary. The petitioner must 
.also be able to establish that the right to control the beneficiary's work will continue to 
exist throughout the duratjon of the beneficiary's employme.nt ~erm with the ·petit\oner. 

Valid employer~employee ~elatlonshlp would exist In the following scenarios:2 

Traditional Employment 

The beneficiary works at an office· location ownedfleased by the petitioner, the 
beneficiary reports directly to the petitioner on a dally basis, the petitioner sets the 
work schedule of the beneficiary, the beneficiary uses the petitioner's 
tools/instrumentalities to perform the duties of employment, and the petitioner 
.directly reviews the work-product of the beneficiary. The petitioner claims the 
.beneficiary for tax purposes and provides medical· benefits to the beneficiary. 
[Exercise of Actual Control Scenario] 

Temporary/Occasional Off..Site Employment 
. . . 

The petitioner Is an accounting firm with numerous clients. The .. beneficiary is an 
aqcountant. The beneficiary .is required to travel to different client sites for auditing 
purposes. In performing· such audits, the beneficiary must use established firm 
practices. If the beneficiary travels to an off"slte location outside the geographic 

2 These scenarios are meant to be illustrative examples and are not eKhaustive. Officers may see a variety of 
situations and factors when rev! ewing an H-1 B petition. 
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' location of the employer to perform an audit, the petitioner provides food and lodging 
costs to the beneficiary. The ben~ficiary reports to a ce,ntrallzed offic& when not 
performing audits for clients and has an assigned office space. The beneficiary Is 
paid by the petitioner and receives employee benefits from the petitioner. 
[Right to Control Scenario] 

..:' 

Long-Term/Permanent Off-Site Employment 

The petitioner Is an architectural firm and the beneficiary is an architect. The 
petitioner has a contract with a client to build a structure in a location out of state 
from the petitioner's main· offices. The petitioner will place Its architects and other 
staff at the off-site location while the project is being completed. The contract 
betw~en the petitioner and client states that the petitioner will manage its employees 
at the off-site location. The petitioner provides the Instruments and tools used to 
complete the project, the beneficiary reports. directly· to the petitioner for 
assignments, and progress reviews pf the beneficiary· are ~mpleted by the 
petitioner. The underlying contra~t states that the petitioner has the right to. ultimate 
control of the beneficiary's work. 
[Right to Control Specified and Actual Control is Exercised] 

Long Term Placement at a Third-Party Work Site 

Th~ petitioner is a computer software development company which has contracted 
with another, unrelated company t9 develop an In-house computer program to track 
its merchandise, using the petitioner's proprietary software and expertise. In order 
to complete this project, petitioner has contracted to place software engineers 'at the 
cllenfs main war~house where they will develpp a computer system for th~ client 
using th~ petitioner's software designs. The beneficiary is a software engineer who 
has been offered employment to fulfill the needs of the contract In place between the 
petitioner and the client. The beneficiary performs his duties at the client company's 
facility. While the beneficiary Is at the client company's facility, the benefichary 
reports weekly to a manager who is employed by the petitioner. The beneficiary is 
paid by the petitioner and r~celves ~mployee benefits from the petitioner. 
[Right to Control Specified and Actual Control Is Exercised] 

The following scenarios would not present a valid employer·employee 
relatlonshlp:3 . · 

SeJf .. Employed Beneficiaries 

' These scenarios are meant to be illustrative examples and are not exhaustive. Officers may see a variety of 
situations and factors whon reviewing an H-lB petition. · 
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The petitione~ is a fashion merchandising company that is owned by the beneficiary. 
The beneficiary Is a fashion analyst. The beneficiary Is the sole operator, manager, 
and employee of the petitioning company. The beneficiary cannot be fired by the 
petitioning company. There is no outside entity which can exercise control over the 
beneflclary.4 The petitioner has n~t provided evidence that that~he corpora~iQn, and 
not the beneficiary herself, will be controlling her work.6 'v: 
[No Separation between Individual and Employing· Entity; No Independent 
Control Exercised and No Right to Control Exists] 

Independent Contra~tors 

The beneficiary Is a sales representative. The petitioner is a company 'that designs 
and manufactures skis. The beneficiary sells these skis for the petitioner and w.9rks 
on commission. The beneficiary also sells skis for other companies that design and 
manufactLJre skis that are independent of the petitioner. Jhe petitioner does not 
claim the beneficiary as an employee for tax purposes. The petitioner does not 
control when,-where, or how the beneficiary sells its or any other manu,facturer's 
products; The petitioner does not set the work. sche~ule of the beneficiary and does 
not conduct performance reviews of the beneficiary. · 
[Petitioner Has No Right to Control; No Exercise of Control] 

Thlrd·Party Placement/ ••Job-Shop" 

· The petitioner Is a computer consulting company. The petitioner has contracts with 
numerous outside companies In which It supplies these companies with employees 
to fulfill specific staffing needs. The specific posltloRs are not outlined In the contract 
betw_een the petitioner and the third-party company but are staffed on an as-oeeded 
basis. The beneficiary Is a computer analyst. The beneficiary has been assigned to 
work for the third-party company to ·fill a core position to maintain the thli'd-party 
company's payroll. Once placed at the client ~mpany, the beneficiary· reports to a 

4 USCIS acknowledges that a sole stockholder of a corporation can be employed by thaf corporation as the 
COJ]oration is a separate legal entity from its owners and even its sole owner.~ Matter ofApbrodjte, 17 I&N Dec. 
S30 (BJA I980). However, an H-lB beneficiary/employee who owns.amajority ofthe sponsoring entity and who 
reports to no ono but him or herself may not be able to establish that a vaJid employment relationship exists In that 
tho beneficiary, who is also tho petitioner, cannot establish the requisite ••control,, Sa generally Admlnlstmtot 
Wage and Hour Diyision v. Avenue Deptal Care. 6-LCA-29 (ALJ June28, 2007) at20-21. 
s The Administrative Appeals Office (AAO) ofUSCJS has issued an unpublished decision on the issue of whether a 
beneficiary may be "employed" by the petitioner even though she is the sole owner and operator of the enterprise. 
The unpublished decisions of the AAO correctly dete~mined that corporations are separate and distinct from their 
stockholders and that a corporation may petition for, and hire, th~ir principal stockholders as H-1'8 temporary 
employees. However, the unpublished AAO decision did not address bow, or whether, petitioners must establish 
that such beneficiaries are bona fide "employees" of"United States employers,. having an "employer-employee 
relationship." The AAO decision did nof reach this pivotal analysis and thus, while it is correct that a petitioner may 
employ and seek H-1 8 classification for a beneficiary who happens to have a signiflcarit ownership interest in a 
petitio~er, this does not automatically mean that the beneficiary is a b01!a fide employee. 

J 
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manager who works for the third-party company. The beneficiary does not report to· 
the petitioner for work assignments, and all work assignments are determined by the 
third-party company. The petitioner does not control how the beneficiary will 
complete daily tasks~ and no propriety Information of the petitioner is' used by the 
beneficiary to complete any wor.k assignments. The beneficiary's end-pro~4ct, the 
payroll, Is not in any way related to the petitioner's line of · business, which Is 

· computer consulting. The beneficiary's progress reviews are completed by the 
client company, not the petitioner. ' . 
[Petitioner Has No Right to Control; No Exercise of Control] 1 · 

The following Is an example of a regulatorv exception where the petitioner Is not 
the emplover: · · 

Agents as Petitloners6 

The petitioner is a. reputable modeling agency that books models for various 
modeling jobs at different venues to include fashion .houses and photo shoots. The 
beneficiary Is a distinguished runway model. The pettHioner and beneficiary have a 
contract between one another. that includes such terms as to how·the agency will 

. advise, counsel, and promote the model for fashion runway shows. The .contract 
between the petitioner and beneficiary ·states that the petitioner will receive a 
percentage of the beneficiary's fees when the beneficiary is booked for a runway 
show. When the beneficiary Is booked for a runway show, the beneficiary can 
negotiate pay wHh the fashion house. The fashion house {actual employer) controls 
when. where, and how the model will perform her duties while engaged In the 
runway shows for the fashion house. · 
[Agent Has No Right to Control; Fashion House Has and -Exercises Right to 

. Controq · · ·' 

B. Documentation to Establl~h the Employer-Employee Relationship 

Before approving H-1 B nonimmigrant visa petitions •. "the director shall consider all the 
evidence submitted and such other evidence as he or she may independently require to 
assist his or her adjudlcation."7 In addition to all other regulatory requirements, 
including ·that the petitioner provide an LCA specific to each location where the 
beneficiary will be working, the petitioner must establish the employer*employee 
relationship described above. Such evidence should provide sufficient detail that the· 

6 Unde~ 8 C.F.R. 214.2(h)(2)(ij(P), it Js also possible for an "agent" who may not be the actual employer of the H-
1 B tempol'ary employee to ~le a petition on behalf of the actual employer !llld the beneficiary. The beneficiary must 
be one who Is traditionally self-employed or who uses agents to arrange short-term employment on their 
behalf with numerous employers. However, as discussed below, the fact that a petition Is tiled by an agent does 
~ot. change the requirement that the end-employer have a valid employer-employee relationship w!th the beneficiary. 
8 C.P.R. 214.2(h)(9)(i) · 
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employer and beneficiary are engaged In a valid employer-employee relationship. If It Is 
determined that the employer will not have the right to control the employee In the 
manner described below, the petition may be denied for failure of the employer to · 
satisfy the requirements of being a United States employer under 8 C.F.R. 
214.2(h)(4)(1Q. : ' 

1. Initial Petition 

The petitioner must clearly show that an employer-employee relationship will exist 
between the petitioner and beneficiary, and establish that the employer has the right to 
control the beneficiary's work, including the ability to hire, fire and supervise the 
beneficiary. The petitioner must also be responsible for ~he overall ~lrection of the 
beneficiary's work.8 Lastly, the petlt~oner should be able to establish that the above 
elements will ~ontinue to exist throughout the duration of the requested H-1 B validity 
period. The .petitioner can demonstrate an employer-employee relationship by providing 
a combination of the following or similar types of evlde.nce: 

• A complete itinerary of services or ~ngagements that specifies the dates of each 
service or engag~~ent, the names and addresses of the actual employers,. and 
the names and addresses of the establishment, venues, or locations where the 
services will be performed for the period of time requested; 

• Copy of signed Employment Agreement between the petitioner and beneficiary 
detailing the terms and conditions of employment; · 

• Copy . of an employment offer letter that clearly describes the nature of the 
employer-employee relationship and the· services to be performed by the 
beneficiary; 

• Copy of relevant portions of valid contracts between the petitioner and a cli.ent (In · 
which the· petitioner has entered into a business agreement for whtch the 
petitioner's employees will be· utilized) that establishes that while the petitioner's 
employees are placed at the third-party worksite, the petitioner will continue to 
have the right to control its employees: 

• Copies of signed contractual agreements, statements of work, work orders, 
service agreements, and letters between the petitioner and the authorized 
officials of the ultimate end-client companies where the work will actually be · 
performed by the beneficiary, wlilch provide information such as a detailed 
description of the duties the beneficiary will perform, the qualifications that are 
required to perform the job duties, salary or· wages paid, hours worked, benefits, 
a brief description of who will supervise the beneflclaiy and their duties, and any 
other related evidence; · · , 

• Copy of position descriptlcm or any other docum~ntation that describes ~he skills 
required to perform the job offered, the ~source of the instrument!!llities and tools 

8 ~ 8 C.F1R. 214.2(h)(4)(ii). 
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needed to perform the job, the product to be developed or the service to be· 
provided, the location where the beneficiary will perform the duties, the duration · .. 
of the relationship between.the petitioner and beneficiary, whether the petitioner · · 
has the right to assign additional d!Jties, the extent of petitioner's discretion over 

. : when and how long the beneficiary will work, the method of pay"\e~t, the · 
petitioner's role In paying and hiring assistants to be.utlllzed by the .bem.~ficlary, · 
whether the work to be performed is part of the regular business of the petitioner, 
·the provision of employ~e· benefits, and· the ·tax treatment of the beneficiary in 
relation to the petitioner; ' 

• A description of the performance review process; and/orJ 
• Copy of petitioner's organizational chart, demonstrating beneficia,Ys supervisory 
~~. . . 

2. Extension Petltlons9 

An H-18 petitioner seeking to extend H-18 -employment for a beneficiary must continue 
· to establish that a valid employer-employee relationship exists. The petitioner can do 

so by providing ~vidence that the petitioner continues to have the right to control the 
work of the beneficiary, as described above. · 

The petitioner may also include a combination of the following or similar evidence to 
document that it maintained a valid employer..ampLoy~e relatl9rishlp with the beneficiary 
throughout the Initial H-1 B status approval period: 

• . Copies of the beneficiary's pay records (leave and earnings statements, and pay 
stubs, etc.) for the period of the previously approved H-18 status; · 

• Copies of the beneficiary's payroll summaries and/or Form W-2s, evidencing 
wages paid to the beneficiary during· the period of previously approv~Ef. H~1 B 
status; ·. 

• Copy of Time Sheets during the period of previously appro"ed H-1 B status; 
• Copy of prior years' work schedules; 
• Documentary examples of work product created or produced by the beneficiary 

for the past H·1 B validity period, (i.e., copies ot. business plans, reports, 
presentations, evaluations, recommendations, critical reviews, promotional 

· materials, designs, blueprints, newspaper articles,· web·site text, news copy, 
photographs of prototypes, etc.). Note: The materials must clearly substantiate 
the.author and date created; 

• Copy of dated performance review(s); and/or r 

9 1n this context, an extension petition refers to a petition file~ by the same petitioner to extend H-1 B status without 
a material change in the terms of employment. • 
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• ·Copy of any employment history records, hicluding but not limited to, 
document~tion showing date of hire,· dates of job changes, i.e. promotions, 
demotions, transfers, layoffs, and pay changes with effective dates. · 

If USC IS determines, while adjudicating the extension petit.ion, that the petitioner failed 
to maintain a valid employer-employee relationship wHh the beneficiary throughout the 
initial approval period, or .. violated any other terms· of Its prior H-18 petift~n. the 
extension petition may be denied unless there is a compelling reason to approve the 
new petition (e.g., the petitioner is able to demonstrate that it did not meet all the terms 
and conditions through no fault of Its own). Such a limited exception will be made solely 
on a case-by-case basis. 

USC IS requests the documentation described above to Increase H-1 B prograf)1 
compliance and curtail violations.· As always, USCIS maintains the authority to do pre-. 
or post-adjudication compliance revie~ site visits for either Initial or extension petitions. 

C. Request for Evidence to Establish Employer-Employee Relationship 

USCIS may Issue a Request ·For Evidence (RFE) when USCIS believes that the 
pet~joner has failed to establish eligibility for the benefit sought, including In cases 
where the petitioner has failed to establish that a valid employer-employee relationship 

. exists and will continue to exist throughout the duration of the beneficiary's employment 
term wHh the employer.· Such RFEs. however, must specifically state what Is at Issue 

· (e.g. the petitioner has failed to establish through evidence that a valid employer .. 
employee relationship exists). ·and be tailored to request specific illustrative types of 
evidence from the petitioner that goes di~ctly to what users deems as 9eficlent. 
Officers should.first carefully review all the evidence provided with the H .. 1B petition to 
determine which required elements have not been sufficiently established by the 
petitioner. The· RFE should neither mandate that a specific type of evidence be 
provided, unless .Provided for· by regulations (e.g. an itinerary of service dates and 
locations). nor should It request information that lias already been provided in the 
petition. Officers should state what element the pet(tioner has failed to establish and 
provide examples of documentation that could be provided to establish H-18 eligibility. 

D. Compliance with 8 C.F.R. 214.2(h)(2)(i)(B) 
I 

Not only must a petitioner establish tha~ a valid employer·employee reJatlonshlp exists 
and will continue to exist throughout the validity period of the H-~ B .PE)tition, the 
petitioner must continue to comply with 8 C.P.R. 214.2(h}(2)(i)(B) when a beneficiary 1~. 
to be placed at more than one work location to perform services; To satisfy the 
requirements of 8 C.F.R. 214.2(h)(2)(i)(B), the petltion~r must submit a complete 
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itinerary of services or engagements that specifies the dates of each service or 
engagement, the names and addresses of the actual employers. and the names and 
addresses of the establishment, venues, or locations where the services will be 
performed for the period of tim~ requested. Compliance with 8 C.F.R. 214.2(h)(2){1)(B) 
assists USC IS in determining that the petitioner has concrete plans in place fdr a A 

particular beneficiary, that the beneficiary is performing duties in a specialty oooijp'atlon~ 
and that the beneficiary is not being "benched" without pay between assignments. 

·' 
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Jowett, Haley L 

From: 
·Sent: 
To: 

Cc: 

Steele, Jenny B 
Wednesday, July 28, 2010 11:10 AM 
#CSC Division ll; Elias, Erik Z; Devera, Jennie F; Harvey, Mark E; Chong, Jenny; Mikhelson, 
Jack; Ecle, Lynette C; Avetyan, Kurt H; Moran, Karla; Trinh, Nhut 
Goose law, Kurt G; Nguyen, ·Carolyn Q 

Subjed: E-E Relationship and Validity Periods 

Importance: High 

This email supersedes any and all previous guidance on H-1 8 validity periods. As such the instruction below applies to all 
H-18 petitions including Cognizant. · 

In general, the adjudicator does not need to issue an RFE if the petition initially contains evidence of an employer­
employee relationship but the evidence does not cover the full period of time requested on the petition. The petition's 
validity should be limited to the time period of qualifying employment established by the evidence. Per previous 
instruction, if evidence is submitted for less than a year, the petition should be given a one-year validity period. 

However, there may still be instances in which the adjudicator determines that an RFE for evidence of the employer­
employee relationship for the full validity period is necessary. In addition, SCOPS has provided the following instruction 
for the below situations: 

• the full validity period requested will be provided if the contract/end-client letter indicates that there is an automatic 
renewal clause (depending on the totality of the circumstances in the petition, an RFE may be issued if the 
contract/end-client letter is outdated); · 

• an RFE should be issued if it is evident that the end/termination date was clearly redacted from the contract/end­
client letter; and 

• an RFE may be issued if there is no end/termination date in the contract or end-client letter {this should be on a 
case-by-case basis if we can articulate a reason to believe that the beneficiary will be benched). 

Should you have any further questions or concerns regarding H-1 B validity periods, please see your supervisor and/or 
ACD. Thanks. 

1 
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Chong, Jenny 

From: 
Sent: 
To: 
Subject: 
Attachments: 

FYI 

Tamanaha, Emisa T 
Thursday, November 21, 2013 8:11 PM 
Chong, Jenny 
FW: E-E Relationship an~~ 
Employer-Employee Memo010810.pdf 

From: Fierro, Joseph 
Sent: Thursday, November 2i, 2013 1:34PM 
To: Aucoin, Lauren J 
Cc: Tamanaha, Emlsa T; Baltaretu, Cristina G; Sweeney, Shelly A 
Subject: E-E Relationship and Validity Periods 

Lauren: 
,' ~ ,. 

/ 

'.J·:· :· ' 

We decided that it is ~~st that we not add to the email guidance from Bobbie Johnson and simply relate to the officers 
and supervisors thai'·gen·erally the email guidance was not meant to limit validity periods to less than three years in 
cases where there I~ nd end/termination date In the contract or end-client letter. 

We will go forward with this understanding and through our supervisory, team, and section meetings will reinforce the 
meaning of this guidance. Additionally we will continue to work with the teams through training, mentoring and 
roundtables to gain full understanding and consistency in the center on this and all Issues. 

Thanks, 

Joe 
(b)(6) 

From: Johnson, Bobble L 
Sent: Wednesday, July 28, 2010 8:28AM 
To: Perkins, Robert M; Gooselaw, Kurt G; Nguyen, carolyn Q 
Cc: Velarde, Barbara Q; Kramar, John; Renaud, Daniel M; Hazuda, Mark J; Sweeney, Shelly A 
Subject: E-E Relationship and Validity Periods 
Importance: High 

VSCandCSC: 

We have discussed the issue of validity periods with OCC and SCOPS management. OCC and SCOPS agree that 
we should treat all petitioners equally. We should not have any special guidance or practice specific to any particular 
company. As such this instruction applies to all H-18 petitions (including Cognizant). 

In general, the adjudicator does not need to issue an RFE if the petition initially contains evidence of an employer­
employee relationship but the evidence does not cover the full period C?f time requested on the petition. The petition's 
validity should be limited to the time period of qualifying employment established by the evidence. Per previous 
instruction, if evidence is submitted for less than a year, the petition should be given a one-year validity period. 

However, there may still be instances in which the adjudicator determines that an RFE for evidence of the employer­
employee relationship for the full validity period is necessary. In addition, SCOPS would like to provide the foUowlng 
instruction for the below situations: 

1 

• I 
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• the full validity period requested will be provided if the contract/end-client lett~r indicates that there is an automatic 
renewal clause (depending on the totality of the circumstances in the petition, an RFE may be Issued If the 
contract/end..client letter is outdated); 

• an RFE should be issued if It is evident that the end/termination date was clearly redacted from the contract/end­
client letter; and 

• an RFE may be issued If there Is no end/termination date in the contract or end-client letter (this should ·be on a 
case-by-case basis if we can articulate a reason to believe that the beneficiary will be benched). 

bn a separate note, we do not think that the Service Centers should be put in the position of having to set up meetings 
with individual attorneys or companies on questions regarding Agency policy. If you receive inquiries from Individual firms 
and/or companies requesting such a meeting on validity periods or any other issues regarding the employer-employee 
relationship, please direct them to SCOPS and notify us of the Interested party(ies). 

Please let us know If you have any questions. Thanks. 

Bobbie 

Bobbie L. Johnson 
Branch Chief 
Business Employment SeiVices Team 2 
Srnrim G'O"<rraliof!S. users . 

(b)(6) 

2 
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-_Nguren. Dang H 

From: Shuttle, Peter J 
Sent: Thursday, September 23, 2010 9'25 AM 
To: Janson, Nancy D; Beauregard, Pamela R; Bolog, Marguerite M; Bouchard, Annanda M: 

Hoffman, Margaret k, 'Howrigan, Tanya L . · 
Subject: FW: Time limitations for chDetsingapore Hlb ·requesting regualr HlB 

FYI 

Paler Shuttle 
usas-vsc . 
Assistant Centllr1Director AG-3 
802-527-4786/ cell: 802-734-1~ . 

From: SWeeney, Shelly A 
Sant: 11nusday, 5ept2mbet 23, 2010 12:05 PM 
To: Shuttle, Peter J 
Cr:: Doherty, Shannon P . 

' !" 

Subject: RE: llme limitations for chiiVslngapore J:i1b req~ng reg-.lr H1B 
... ' ' ' 

Pete, 

.. ' 

Per OCC; H-181 is a separate classlflcatlon.from H-18, and 8 CFR 214.2(h)(13)(B) Is not applicable to H-

) . 

1B1s. Therefore, an individual seeking to change status from H-:-181 to H-18 who has been in the US for m~ra than 6 
years, would not have to be abroad for one year before_ applying for an .H-1 B. ·· ,. 

Thanks! . 

Shelly 

From: SWeeney, Shelly A 
Sant: Thursday, September 23, 2010 10:49 AM 
To: Shuttle, Peter J 
Cc:: Doherty, Shannon P 
SUbject: RE: llme ltmltatfons for chiJVslngapore Hlb requesting regualr H1B 

Pete, 
' . 

I fOllowed up wjth · OCC on this question this morning; ·They hope to have an answer today. ·I will forward the answer 
along as soon as l'get !l I will be out of the office tomorrow and Monday. Shannon will keep checking in with OCC if we 
don't get an answer today since the PP clock expires on Tuesday. _ · 

Thanks! 

Shelly· 

From: Sweeney, Shelly A .. 
Sent: Monday, September 20, 2010 l1:57.AM 
To: Shuttle, Peter l 
SUbject: RE: llme limitations for chiiVslngapore H~b ~uestlng regualr H1B 

1 
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Yes, ru shoot this to HQ. 

Peter Shuttle 

USCIS-VSC 

Assistant Center Director AG-3 
(b)(6) 

Frmn: Beauregard, PameJa R [mailto:pmela.beauretmrd@.dbs.go\'J 
Seot Thursday, September 16,2010 11:07 AM 
To: Shuttle, Peter J · 
Cc: Bouchard, Armanda M; Bolog. Marguerite M; Howrigan, Tanya L 
Subjec:t: Time 1imitad.cms for cbiU/siuppore Hlb requesting regua1r HlB 

Pete, 

Is it posSJ'ble to get clarification from SCOPS on the following: 

Beueficiary is cummtly in ChiJiiSingapore H-lB (HSC) status. The petitioning company is requesting that they now be allowed to 
change status to regular H-I B. The officer issued an RFE regarding the petitionma company's requested valictity dates because the 
time requested, if granted in ~ would be in excess of 6 years, coUDting the time spent in HSC status.. The response back was that the 
time in HSC status did not count toward the 6 year limit. 

214.2(bX13)(B) doeS not distingUish between HSC H-IB and~ H-lB status (nor does 214.2(1)(12), both just categorize Hand 
/orL status). · 

It would seem to be an unfilir practice to count the HSC time, as they are renewable in one year increments. indefinitely and I do not 
interpret the applicable sections of8 CFR as definitive, 1 could interpret it either way. 

Pam 

(b)(6) 

PameJa R. BeauregardiSenior Adjudications Officer OSO 3)1 Vennont Service Center IUSCIS I d I I pamela.beauregard@dhs.gov ...._ _____ _. 

WARNING: This document is FOR OFFICIAL USE ONLY (FOUO). It is to be controlled, stored. handled, transmitted, distri~ 
and disposed of in accordance with DHS policy relating to FOUO information. This information .shaJI not be distn'buted beyond the 
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original addressees without prior authorization oftbe originator. 
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Nguyen, Dang ·H 

From: Gooselaw, Kurt G 
Sent: Tuesday, April 'Xl, 2010 8:54AM 

#CSC Division n To: 
Cc Nguyen, carolyn Q; Dela Cruz, Charity R; Dyson, Howard E; Onuk, Semra K; Steele, Jenny 

B; Torres, Lory c; Wolcott, Rachel A 
SUbject: Meeting4{D. 

In response to last Thursday's meeting this is being Issued for clarlftcation. This is solely guidance and not a policy 
memorandum and this Is not to be quoted or used In RFE& or distributed to the public. Hera are some bullet& for your 
reference to assist with 0 and H1 B adjudlcaUon. Should you have questions, please discuss with you supervlaors. 

Thanks 

• 0-1 Itineraries- As discussed yesterday events and a sarles af events can be considered one event There is no 
day gap threshold In detennlnlng whether two or more related events constltuta one event for the vaDdlty 
period. You must evaluate. given the facts. whether a gap In time Is reasonable and all events or ser1es af even1s 
are related In order to be considered one event This Is a cas&oby-case detarmlnatlon given the totality af the 
evidence. For example- should a beneficiary be scheduled to perform at more than two vanues look to the 
purpose and scope af the performance and verbiage dascrlblng what the beneficiary wiD be doing between 
performances In order to evaluate whether the two or more performances can be considered one evant There Is 
no 45 day rule. We will evaluate th8Sf.tln a way that Is beneficia) to the petitioner and use a reasonable 
approach. Hawever, should two performances be so far apart that It appears that each performance Is one 
separate event we wiD RFE first to allow the petitioner to describe what the beneficiary WUI be doing between 
these two or more performances before making a final decision. 

• Sustained acclaim- Sustained acclaim Is demanstratad by racelving a major Internationally recognized award (0-
1A). For 0-1 B arts the beneficiary must have received or been nominated for a significant national or 
lntamationaJ award or prizes. If not. the beneficiary may quaJJfy by adequately meeting 3 af the 818 (01A and 
018 arts) regulatory prongs. The prongs $1'8 sebJp to weigh whether or not someone has demonstrated 
sustained acclaim and meet the 0-1 threshold. Thera was a totality review adjudication discussion, however, we 
will continue to adjudicate and ensure that the evidence submltled meets that established level for the prongs In 
order to determine whether the beneficiary qualtfies for 0.1. Should the petitioner demonstrate the beneficiary 
adequately (more likely than not) meets the 3 af the 816 prongs, the case should be approved. 

• 0.1 BArts-The evidentiary standard Is pramlnenca, well known or leading In the field af arts. Wl)en 
evaluating evidence that falls within each prong, this standard needs to be applied. 0.1 B arts has the lowest 
standard of the three 0.1 classtftcation types. 

' 
• 0-18 Motion Picture/TV- Receipt or nomination of a significant intemationsUnational award (Including but not 

limited to Academy Award, an Emmy, a Grarnmy, or a Director's Guild Award) In this category is sufficient to 
establish the beneficiary qualifies for this 0.1 classification type without additional evidence to show a 
demonstrated record of achievement The evidentiary standard is outstanding, notable or leading In the 
motion picture or television field. If an award is not shown when evaluating evidence that falls within each 
prong this standard needs to be app6ed. 0-18 motion plctureJtelevislon has the second lowest standard of the 
three 0.1 classification types. 

• 0.1 comparable evidence- Should evidence be submitted where it cannot be considered a significant award or 
evidence that does not readily fit Into the prongs, such evidence should be considered and analyzed in 
accordance with the set standards. It should be noted that there is no provision in the regulations for comparable 
evidence in the motion picture and television category. 

• One hit wonders- these are usually few and far between. However, if a beneficiary received a significant award 
30 years ago and did not continue in their field of endeavor this may call into question whether the beneficiary 
actually meets the standard. This would need to be evaluated on a case-by..case basis. 
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• H-1 B offslte employment initial filing (change of employer)- Should the petitioner have a well-established filing 
practice or track record with USC IS -unlike H-1 B dependent employers, 10/26/10 employers, and CFDO returns 
with Statement of Findings- an employment support letter (written by the petitioner) and Itinerary Is sufficient as 
long as It shows the job description, right of control and validity period of the posiUon. With this evidence It Is 
more likely than not the petitioner has met its bu~ for the employer-employee {elationship aspect and you 
have the discration to accept this evidence as meeting the EE standard. AU other Issues such as maintenance 
of status, beneficiary quallftcatlons, specfalty occupation must also be evaluated Independently on other 
evidence. Should the case be appravable In all respects and the Itinerary states the validity period and matches 
what is requested on the petition and LCA, we should use that period of time period as the vaUdlty period. 

• H-1 B offslte employment Onltlal) continued- Should the employment letter fall to Include the pertinent lnfonnation 
discussed above and/or the petitioner does not have a well-established flUng practice or track record, see above 
for examples, you would need to evaluate the evidence and Identify the deficiencies.· You should Issue an RFE, 
but you would need to articulate what was received and what the deficiencies are. In this situation the RFE needs 
to Include the evJcience as bulletad In the template. 

• Contracts -If a contract combined with the statement of work (SOW), addenda, end user client Jetter, service 
agreements, etc. Is present the vaUdlly within those documents controls the end date. If It Is shorter than one 
year, issue an RFE and provide the petitioner with an opportunity to submit evidence for the full period 
requested. If an RFE has already been Issued for these documents, a second RFE is nat needed. tf less than 
one year Is shown, then provide one year. If more than one year provide that time as long as the beneficiary Is 
eligible. Should there be a range we would give the shortar period. If the shorter period Is lass than one year we 
would provide one year. 

• EOS with the same employer- As long as the petitioner can establish that It continues tD meet aD the regulatory 
H-1 B requirements the case should be approved. If the EOS does not Indicate regulatory compliance an RFE Is 
warranted and usa the RFE template accordingly. 

• EOS with a new petitioner- see above on initial filings. 

• Self-petitioning H-1 Bs and 0-1 s- Self-petitioning H-1 Bs need to be brought tD your supervisor with the Intended 
decision- no clerical or C3 updates. 0-1salf-petitloners can be adjudicated but do not use H-1 B language or the 
EE memo in your adjudication. The regulation for Os Is clear that an 0-1 beneficiary cannot self-petition and 
does not qualify as a US employer. 
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Nguyen, Dang.H 

From: 
Sent 
To: 

Adams, Shawn M 
Tuesday, November 03, 2009 8:49 AM , 
Zhang, Janet T; Kumiadi, Sanlyatl; Hong, Yen; Mendez, Christopher M; Delfosse, Ryan J; 
Matcabali, Michelle L; Reid, Brett M; Chung, Jae M; Nguyen, Dang H 

SUbject: FW: Advance parolees 

FYI 

Fram: Gooselaw, Kurt G 
sent: Tuesday, November 03, 2009 8:45 AM . 
To: Adams, Shawn M; Dyson, Howard E; Nicholson, RDya Z; SteeJe, Jenny B; Torres, Lory C; Wolcott, Rachel A 
Cc: DeluUus, Robert W 
SUbject: fW: AdVance parolees 

See below. If there Is no time left on the 1-797 after the bene has been given advanced parole, then the officer 
should Issue a split decision. 

From: Nguyen, carolyn Q 
Sent: Tuesday, November 03, 2009 8:42 AM 
To: Gooselaw, Kurt G 
Cc: 01ong, Jenny; Devera, Jennie F; Ede, Lynette C; Elias, Erik Z; Faulkner, Elliott C; Harvey, Mark E; Moran, 
Karla 
SUbject: RE: Advance parolees 

I agree that the EOS should be denied if there's no time left on the previous I-797 approval. 

From: Gooselaw, Kurt G 
Sent: Tuesday, November 0~, 2009 8:11AM 
To: Nguyen, carolyn Q 
SUbject: fW: Advance parolees 
Importance: High 

Carolyn, 
Please advise if Div I will conform to this adjudication - split decision if there is no time. left on the 1-797 
approval? 

From: Delullus, Robert W 
Sent: Tuesday, November 03, 2009 6:13AM 
To: Sweeney, Shelly A; Bouchard, Armanda M 
Cc: Young, Claudia F; Gooselaw, Kurt G; Nguyen, carolyn Q; Perkins, Robert M 
SUbject: RE: Advance parolees 

Thanks Shelley. 
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I feel an attorney will eventually challenge us for denying an EOS on an AP admissions request, not requesting an 
EOS (for those who have EAD authorization), especially ifCBP grants admission to these requests. But I guess 
we'll see what happens if that occurs. We are really in a catch 22 situation on this. 

Robert DeJulius 
SrAO 

From: SWeeney, ShaDy A 
Sent: Monday, November 02,2009 7:03AM 
To: DeJuOI.S, Robert W; Bouchard, Annanda M 
CC: Young, Claudia F; Gooselaw, Kurt G; Nguyen, carolyn Q; Perkins, Robert M 
SUbject: RE: Advance parolees 

Bob and Mandy, 

M you not&d, Bob, the Cronin dual intent memo does state that a final rule will supersede the memo, but I cannot 
locate where a final rule. was ever pubUahed. It looks Dke Cronin Is all we have to work with right now. 

With regards AOS advanced parole, the Cronin memo specifically states that an EOS request can be made only 
If there Is a "vaaid and approved petition.• As such, I tend to agree with the attached VSC AOS parole 
guidance. Petitions where the EOS request Is filed after the expiration of the H-1 B petition could be reviewed 
under the provisions of 8 CFR 214.1(c)(4). 

As for. maintenance of status for EOS, the Cronin memo states that until the final rule is published •the Service 
wiD not consider a paroled adjustment appUcant'a failure to obtain a separate employment authorization 
document to mean that the paroled adjustment appUcant engaged In unauthorized employment by working for the 
H-1 or L-1 employer between the date of his or her parole and the date to be spectfled In the rule.· I interpret this 
to read that the aDen can stiU work for the H-1 8 employer after he was admitted as an AOS parolee as long as the 
original petition Is still vaUd even if he doesn't have a separate EAD. I would still say that 8 CFR 214.2(h)(13) 
kicks In after the original petition vaUdlty expires. 

In the situation originally laid out by the CSC where the beneficiary has received a grant of advanced parole not 
AOS-related and therefore not covered by Cronin (le; humanitarian) and both the original H-1B petition and the 
advanced parole 1-94 have expired, I again tend tD agree with the VSC that any COS/EOS would be denied and 
the petition would be forwarded for consular processing (unless the petitioner can demonstrate that discretion 
should be applied under 8 CFR 214.1(c)(4) or 8 CFR 248.1(b)). I don't think we want or even can get Into the 
habit of admitting someone. 

If you have any questions/comments/concerns, please email me (and make sure you copy Claudia). 

Thanks! 

Shelly 

From: Delulius, Robert W 
Sent: Thursday, October 29, 200912:43 PM 
To: Bouchard, Armanda M; Sweeney, Shelly A , 
Cc Howrlgan, Tanya L; Bolog, Marguerite M; Shuttle; Peter J; Perkins, Robert M; Gooselaw, Kurt G; Broloc, John 
B; Helfer, Wayne D; Onuk, 5emra K; Phan, Lethuy; Adams, Shawn M; Dyson, Howard E; Nicholson, Roya Z; 
Steele, Jenny B; Torres, Lory C; Tran, Helen; Wolcott, Rachel A; Olong, Jenny; Devera,.Jennie F; Ede, Lynette 
C; Bias, Erik Z; Faulkner, 811ott C; Harvey, Mark E; Moran, Karla; Nguyen, carolyn Q 
SUbject: RE: Advance parolees 

Thanks Annanda, 

Again, my worry,is the effect of these memos when they say "'until a final rule is published~. Where is the final 
.rule? And all these memos deal with a denial of the extension, which would be at the post admission stage. Jfwe 
deny their request for admission. then there would be no need for a denial of an extension. If we admit them. why 
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then, would we deny their extension? We need to wrap our heads around this and I would like to get a po1icy 
e~1ablished in the SOP before a savvy attorney files agajnst one of these split decisions and we have to defend a 
denial of an extension when one is not being requested. 

Shelley, maybe counsel needs to look at this before we establish a policy so we are on finn ground. Sorry to be 
such a worry wart~ but this stems from my experience with immigration attorneys. And I would not be unhappy 
if we were ad'ised notto accept these anymore. 

Robert DeJullus 
SrAO 

From: Bouchard, Armancla M ·· 
sent: Thursday, October 29, 2009 3:20 AM 
To: DeluDus, Robert W; Sweeney, Shelly A 
Cc: Howrfgan, Tanya L; Bolog, Marguerite M; Shuttle, Peter J; Perkins, Robert M 
Subject: RE: Advance parolees 

Bob. 

Given that a parole is not an admission, I understand how esc looks to adjudicate this scenario as 
an admission. Also, without an Odmission there is no nonimmigrant status to extend or change 
from, so VSC looks at this as a status issue, with the 5/25/00 Cronin.memo on AOS parolees 
being an exception.· We look. at whether the alien has any status to extend or change, depending 
what they have requested on the I-129. If the reason for parole is AOS, then we follow the 
5/25/00 Cronin memo. If the parole is for some other reason, such as humanitarian parole, then 
they do not have 01rf status to extend or change, therefore we would not grant any EOS or COS, 
but could grant an approval for consular notification if they qualified for the classification. I 
would contact the POE to inquire on what grounds they have admitted an alien if the advanced 
parole has expired and the reason for parole. is not clear. 

(b)(6) 

lf~Ul.YJXG: This email contuins a docwrumJ(s,J er.negori::ed us FOR OFFICIAL USE O.VLl' tFOUQJ. The dor:11ment(s} c·PIIIains 
informotiollthal ma}' be ctl!llzplfrom public release 111uier1he Freedom of lnformatit.HI.4cl (5 ES.C. 552). l11is email w11.i ils 
allachmenl(.s) tvl! to bt.• C"OIItrollcd hcmJ/eJ. II'Qn.smilted, dlstri.but~td, cuuJ disposed of in or:r:orrla11ce with DHS polit")." N!/IJling t.>Sensitive 
But Undds.si}leJ (SBL} illfornwtioll ami ore 110/lo he released to the pub/it! Ol' mho personnel who do not lwve a valid "m•eci-to-know" 
wilhoul prior appro\·alfrom the originator. 

From: Delulius, Robert w 
sent: Wednesday, Od.Dber 28, 2009 9:17AM 
To: Bouchard, Armanda M; Sweeney, Shelly A . 
Cc: Howrlgan, Tanya L; Bolog, Marguerite M; Shuttle, Peter J; Perkins, Robert M 
SUbject: RE: Advance J)C!rolees 

Armanda, 

This is the problem we are seeing. The previous Hl,B status expired. Now the alien as been admitted as an 
, advance parolee and the petitioner~s 1-129 is not officially requesting an EOS (even if they mark this on the 

petition) as they are in a current authorized stay as an advance Parolee and are requesting admission as an 
HlB. We are now acting as an inspector at admissions would, either granting or denying admission. Because 
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they are requesting admission as an H 1 B, there is no EOS to deny. · We'd like more info on haw CBP handles 
these and what they base the decision on (work authorization??). To the best of my knowledget in a two step 
process, they admit them, then once admitted as an H lB, they grant them validity. 

Robert DeJullus 
SrAO 

From: Bouchard, Armanda M 
Sent: Wednesday, Od:Dber 28, 2009 5:02 AM 
·To: Delullus, Robert W; SWeeney, Shelly A 
CC: Howrlgan, Tanya L; Balog, Marguerite M; Shuttle, Peter J; Perkins, Robert M 
SUbject: RE: Advance parolees 

Bob, 

rm not' aware of an increase in the scenario of the AOS applicant whose H-18 has expired. In 
this scenario if the position and beneficiary qualify for the H-18, we would grant the 
classification and deny the EOS. This assumes the alien has H-18 time remaining or has 
AC2l This is addressed in our "local H-18 guide in Chapter 10 attached. 

(b)(6) 

H'AR,\'1.\"G: This emtJil conllllns o dnt:umetll(i) CDtegori::ed a.r FOR OFFICIAL USE 0.\~Y (FOUO). The documenl(s) contains 
ln/ornuzlion thol may be exempt from pub/it: relea.re under the Freedom of lnformotton Act (5 t~S.C 552). Thi.r em(!il 07ld 113 
unochnuml(s) ore to be controlled. lttmdled. tiYllt8lllltttd, distributed. and dilposed of in accordonte with DHS policy relating lo Sensiliw 
811t Du:lossifled (SBW irt/ortMfion and ore not to be relemed to the pub/it: or otheJ> personnel who do 1101 htn'f! a YDiid "need-to-lmm•:" 
wilhollt prior upprora/from the orlgiiWior. 

~----------------------------------------------------------------From: DeluDus, Robert W 
Sent: Tuesday, October 27, 2009 3:45PM 
To: SWeeney, Shelly A; Bouchard, Armanda M 
Subject: Advance parolees 

Shelly and Annanda, 

CSC is seeing an increase in 1-129 petitions seeking to readmit advance parolees in the U.S. back into Hl or L1 
status. Only H and L benes ( and I believe V and K) that have a pepding adjustment of status can be readmitted 
on an 1-129. They usually are working under an EAD. We are seeing an increase of filings for advance parolees 
who were fanner Hl B benes. Many of the beneficiaries of these petitions have had their previous 1-797 HI B 
expire and some have also had their advance parole 1-94 expire. We know that CBP still admits these aliens back 
into the U.S., depending on their situation, even if their Hlb status has expired and their advance parole stay has 
expired. We are now starting to see an increase in these. 1 am aware of no policy for adjudicating 
these. Because these benes are not currently in non-immigrant status, and as advance parolees* are just seeking 
admission as an HlB* there are no procedures We have to follow. · 

Annanda, has vsc seen a rise in these filings and if so how are you handlmg them? When we get to the 
appropriate place in the SOP I believe we need to address this. Any advisement would be appreciated. Thanks 

Robert W. DelullusJ Senior Immigration Officer I Division 21 USCIS I DHS I 
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(b)(6) 

l.aguna Niguel, CA 9'2is77!ai .. ____ ....,IA: 949--389~8601 jlaJ: robert.deJullus@dhs.gov 

WARNING: Tills document i'S FOR OFFICIAL ijSE ONl..Y (FOUO).It contali)S infQrmat!-~n that may beexemr..t from publlc ""lease w~r tl're 
Freed-om of lnfom'Sdti(.'l'l Att (5 u.s.c. 552). This d~ iS to be controflil.d, b.andled, mnsmitt~. disb'ibuted, and d'"lsposed ._.,yin 
ac..'Urda~ with O'liS policy ~ng m Sens;tiw Bl.lt IJ»el3S$ifl9d (SBU) irrfw'rr.atlon and is nQ!: to be released t-o the l>JJbJic Qr Qthcr 
personnel wheo do oot h;;lve a valid '"n~o-.lqlow" without prior approval from tire originator 
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• ~.1 

Nguyen, Dang H 

From: Adams, Shawn M 
Sent: Tuesday, June 30, 2009 9:32 AM . 
To: Chung, Jae M; Nguyen, Dang H; Kumiadi, Sanlyati; Hong, Yen; Reid, Brett M; Makabali, 

Michelle 1.; Detfosse, Ryan J 
Subject: FW:Infosys 

Please note ... 

From: Gooselaw, Kurt G 
Sent: Tuesday, June 30, 2009 9:31 AM 
To: Torres, Lory C; Steele, Jenny B; Adams, Shawn M; Dyson, Howard E; Harton, Frank A; ~lcholson, Roya Z; Woltotl:, 
Rachel A 
SUbject: RE: Infosys 

Thanks. SCOPS was advised of this and if they do push back HQ will respond. But for now, we will be gMng 1 
year. Unless the end client is specific on the time requested or a contract Is provided, 1 year will be the default 

From: Torres, Lory c 
Sent: Tuesday, June 30, 2009 9:24 AM . 
To: Steele, Jenny B; Adams, Shawn M; Dyson, Howard E; Gooselaw, Kurt G; Harton, Frank A; Nicholson, Roya Z; 
Wolmtt, Rachel A 
SUbject: RE: Infosys 

In a supervisory meeting a couple of weeks back, this issue was brought up and we were advised to.go ahead and give a 
two year period for those that asked for 1-2 years. I had advised my team to do so. Just letting you know we might see 
some push back from lnfosys, who seems to be the biggest culprit, when they begin to receive 1 year instead of 2 or 
three. 

From: Steele, Jenny B 
Sent: Tuesday, June 30, 2009 7:17AM 
To: Adams, Shawn M; Dyson, Howard E; Gooselaw, Kurt G; Hart:Dn, Frank A; Nicholson, Roya Z; Torres, Lory C; Wolcott, 
Rachel A 
SUbject: Infosys 

Pie~ share the following with your officers. 

The recent lnfosys H-1 B filings include letters from the enckJser client. Many of these letters appear to be fine, with the 
exception of the validity dates given. The validity dates given are so general and are often given In range format, e.g., 
'We anticipate the need for ttle services of 15 lnfosys personn81 for a 2-3 year period commencing from the date they 
arrive in the US in H-18 status: For cases with such enckJsar client letters (range given for validity dates), we will be 
giving 1 year. 

lenny Steele! Supervlsoiy Immigration Service Officer 1 Division 21 USCIS 1 DHS 1 

Laguna Niguel, CA 92671 1 • ._ ____ _.1 A: 949-3S9-8601 I 8: jenny.steele@dhs.gov 

WARNING: This df.leument is FOR OFFICIAl. USE ON~ Y (FOUO). It cootai1'1S information that may be exempt fmm public release under the Freedvm of 
Information Act (5 U.S.C. ~52). This document is to be controUed, handled, transmitted. distributed, and disposed of in accordance with OHS policy 
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relating tG Seositive But !Jncla$:Si~ (SBU) iriformation and is not tr> be .released to the !'J.Iblic or oth.er peTSOI'inel who QO not 11aYe a valid "need·W. 
knoW" without prior approval frpm the cnginai.OI'. 
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Ng!IYen, Dang H 

From: 
Sent: 
To: 
Subject: 

Importance: 

Gooselaw, Kurt G 
Thursday, May 28, 2009 9:57 AM 
#CSC Division n 
HlB 

High 

In determining ellglbiUty for the H-1 B category, It Is necessary, at times, to request for submission of contract& to establish 
that the services the beneficiary Is to perform are In a specialty occupation. Regulations at 8 C.F.R. 214.2(h)(4)(lv)(A)(1) 
supports such requirement The request for contracts Is essential for cases where the beneficiary will be working off-site 
for a third party. · · 

Here are the criteria for which to request such documentation: 
• Cases where the petitioner fills under the 10125/10 guidelines (gross .annual Income of <$1 0 million; employ 25 

employees or less; and business was estabUshed within the last 10 years). 
• Cases where the petitioner Is an H-1 B Dependent 
• Cases where the petitioner has an inordinate amount of filings compared to the number of employees listed 

on the petition 
• Cases where the petitioner is on the active FID list 

Validity Period- once It has been established that there Is a job Immediately available for the beneficiary and the 
proffered position Is that of a specialty occupatiOn, the petition should be approved for the period speclfted on the contract 
or one year, which ever is longer. 

Ctltdltl/l:ttlt Without Chllllflll cases - please request for W-2s and the benefidary's income tax docum,ms to 
establish that the petitioner did indeed pay the wages indicated on the previous H-18 petition. 

As a reminder, it Is Imperative to request only the documents needed to determine eligibility. When requesting additional 
· evidence, the RFE should be tailored to the Instant case. The attached RFE Includes documentary evidence that 

normally satisfactorily estabUshes that a specialty occupation exists for the beneficiary. 

If further systems checks or a site check is needed, please refer the case to CFDO. 

Please see your/a supervisor If you have questions. 

Thanks. 
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Npuxen. Danp H 

From: Adams, Shawn M 
Tuesday, May 19, 2009 4:03 PM Sent: 

. To: Chung, Jae M; Nguyen, Dang H; Kumiad~ Sanlyati; Hong, Yen; Reid, Brett M; Malcabali, · 
Michelle L; Steele, Jenny ·Bi Delfosse, Ryan J 

SubJect: Tuesday Meeting Notes 

Reminders and news from the meeting today: 

• Umlt vaUdlty dates to contract dates. This includes medical residents. If for some reason a hospital contracts a 
medical resident for 18 months, then only approve for the 18 months. If the contrad dates are not lesS than 3 
years, then give the full3 years. 

• We Will have 20 hours OT for PP 11. 
,; ·' 

• Post 1/18109 H2 petitions must haVe matching dates. The dates on the LCA and .petition must be the. same. 

• Don't forget we have pizza for lunch tomorrow! I ordered two pizzas, a veggie and a pepperoni. I'm looking 
forward to sharing pizza with you tomonowl 0 · 

Thank you Team 3 for being so greatll 

... Shawn 
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NgUyen. Dang H . 

From: 
Sent 
To: 
Cc 
SubJect: 
Attachments: 

Gposelaw, Kurt G 
Wednesday, April29, 2009 3:06 PM 
#CSC DMsion n 
Nguyen, Carolyn Q 
H-18 Validity Periods 

· Validity Date Cheat Sheetdoc 

It has been brought to my attention that we are experiencing a higher than nonnal error rate on valldlly periods associated 
with H-1 8 fiUngs. Below are some helpful tips In order to facDitata adjudication and to reduce the number of errors. In 
addition, the validity date chart located In o:common Is attached for your reference. I appraclatB all the hard work you are 
doing In the Division, but sometimes we need to step back and ensure that our decisions are correct. So I am asking that 
you read the Information below and In the atlachment and become famiDar with the requirements on valldlly periods. The 
scenarios below are not all the situations that may be encountered but should assist you with a majority of your workload. 

Thank you, 
Kurt 

H-lB Validity Date Tips 
( 

As a reminder Validity dates may not be granted for time outside of the period authorized by the Department of Labor on the Labor 
Condition Application (LCA). 

Validity dates may not be given for more than a 3 year period at one time. 

A Change of Status, requested for a beneficiary currently on OPT wturi the petitioner requests a start date tbat is in tbe future (ie OPT 
ends 812109, employment start date is 813/09, LCA start date 813/09) could be approved today with a validity start date that would not 
place 1he beneficiary out of status. In this case the start date is 813109. 

All requests for Change of Status, where the start date has past, receive date of adjudication An exaniple would be~ is 9/1/09, 
petitioner and LCA have a start date ofB/10109 you would approve with a start date of9/1109. 

An Extension of Stay, filed by a new employer, receives date of a&ljudication. The portability provision in AC21 allows for the 
beneficiary to work for the new employer while the I~ 129 is pending. 

An Extension of Stay, filed by ·the same employer, receives the date following their current expiration date as long as it was dmely 
filed. If untimely filed and claiming circumstances beyond their control discretion may be applied, however, you should coosuh with 
your supervisor. 

Nunc pro tunc (approve now for then) is prohibited. Petitioners and/or attorneys will request nmtc pro tunc, however, this is not done. 

Cap Gap only applies to Change of Status petitions filed for a beneficiary currently in F-1 status. 

When considering validity dates first you inust detennine whether the case is cap exempt or subject to the cap. 

1 
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Jowett, Haley L 

From: 
Sent: 
To: 

Cc: 

Fierro, Joseph 
Monday, February 14, 201112:59 PM 
Ecle, Lynett·e C; Devera, Jennie F; Chong, Jenny; Elias, Erik Z; Avetyan, Kurt H; Brokx, John 
B; DeJulius, .!Robert W; Helfer, Wayne D; Ph an, Lethuy; Mikhelson, Jack; Cameron, Felicia 
M 

Subject: 
Arganoza-Franciliso, Carmen U 
FW: AILA Questions 

FYI only. 

From: Fierro, Joseph 
Sent: Monday, February 14, 201110:52 AM .. 
To: Sweeney, Shelly A 
Cc: Harton, Frank A; Harvey, Mark E; VSC, Division 4 Senior; Chadwick, Donna; Janson, Nancy D; Lockerby, Beth A; 
Montgomery, Laura; Rhodes-Gibney, cathy S; Shuttle, Peter J; Sweeney, Mark M; canney, Keith J 
Subject: AILA Questions 

Shelly: 

esc also interprets the term "working off site" to mean that the beneficiary will be working at a location other than the 
petitioner's. · 

esc also applies the referenced regulations and memos that VSC refers to. 

In addition, CSC also refers to the January 08, 2010 Neufeld memo, Determining Employer-Employee Relationship for 
Adjudication of H-1 B Petitions, Including Third Party Site Placements, page 10 which states: 

D. Compliance with 8 C.F.R. 214.2_(h)(2)(i)(B) 

Not only must a petitioner establish that a valid employer-employee relationship exists and will continue to exist 
throughout the validity period of the H-1 B petition, the petitioner must continue to comply with 8 C.F.R. 
214.2(h)(2)(i)(B) when a beneficiary is to be placed at more than one work location to perform services. To satisfy 
the requirements of 8 C.F.R. 214.2 (h)(2)(i}(B), the petitioner must submit a complete itinerary of sel'{ices or 
engagements that specifies ·the dates of each service or engagement, the names and addresses of the actual · 
employers, and the names and addresses of the establishment, venues, or locations where the. services will be 
performed for.the period of time requested. Compliance with 8 C.F.R. 214.2(h)(2}(i}(B) assists USCIS in 
determining that the petitioner has concrete plans in place for a particular beneficiary, that the beneficiary is 
performing duties in a .specialty occupation, and that the beneficiary is not being benched without pay between 
assignments. 

Also, esc refers to page 8 of the January 08, 201 0 Ne~feld memo which includes "a complete itinerary" as one of the 
· types of evidence a petitioner can submit to demonstrate an employer-employee relationship. 

Thanks, 

Joe 

From: canney, Keith J 
Sent: Friday, February 11, 201111:26 AM 
To: Fierro, Joseph; Sweeney, Shelly A 

.1 
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Cc: Harton, Frank A; Harvey, Mark E; VSC, Division 4 Senior; Chadwick, Donna; Janson, Nancy D; Lockerby, Beth A; 
Montgomery, Laura; Rhodes-Gibney, cathy S; Shuttle, Peter J; Sweeney, Mark M 
Subject: FW: AILA Questions 

Shelley-

Tanya has summarized VSC's approach to the issues you have raised. 

Keith 

From: Howrigan, Tanya L On Behalf Of VSC, Division 4 Senior 
. Sent: Friday, February 11, 2011 2:18PM 
To: canney, Keith J; VSC, Division 4 Senior 
Subject: RE: AILA Questions 

Keith-

VSC interprets the term "working off-site" to mean the beneficiary will be working at a location other than the 
petitioner's. Officers refer to the following in determining if the beneficiary will work off-site: 

• 1129 Form, Part 5, Question 3- this section has a place to indicate the a(jdress where the beneficiary will work if 
other than the petitioner's location; 

• 1129 Form, Part 5, Question 5- this section asks the petitioner to answer yes or no to the question "Will the 
beneficiary work off-site?" · 

• The LCA - Page 3, Part G.a - Place of Employment; 
• The LCA- Page 6 (if submitted) -the addendum for listing additional work locations; 
• The petitioner's cover letter; and 
• Any additional supporting documents, such as contracts or a formal itinerary, which suggests the beneficiary will be 

employed off-site. · 

In regards to the itinerary, officers refer to the regulations at 8 CFR 214.2(h)(2)(i)(B) which states: 

(B) Service or training in more than one location . A petition that requires services to be performed or training to 
be received in more than one location must include an itinerary with the dates and locations of the services or 
training and must be filed with USCIS as provided in the form instructions. The address that the petitioner 
specifies as its location on the Form 1-129 shall be where the petitioner is located for purposes of this paragraph. 

Officers also refer to the Michael Aytes Memo dated December 29, 1995 Interpretation of the Terms "Itinerary" found in 8 
CFR 214.2(h)(2)(Q(B) as it relates to the H-18 Nonimmigrant Classification. If it appears the benefiCiary will be working 
off-site, officers will look at the areas listed above to determine the itinerary of services or engagements. · (b)(S) 

Tanya L. HowriganJSenior Adjudications Officer {I~O 3)1 Vermont Service Center IUSCIS I •t t1d!L 
802.527.48431121: tanya.howrlgan®dhs.gov ..._ _____ __, 

WARNING: This document is FOR OFFICIAL USE ONLY (FOUO). It is to be·controlled, stored, handled, transmitted, distributed, and disposed of in 
accordance with DHS policy relating to FOUO.information. This information shall not be distributed beyond the original addressees without prior 
authorization of the originator. 

From: Sweeney, Shelly A 
Sent: Friday, February 11,2011 9:32AM 
To: canney, Keith J; Fierro, Joseph 
Cc: Harton, Frank A; Harvey, Mark E 
Subject: AILA Questions 

Keith and Joe, 
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AI LA has asked how the centers are interpreting the term "working off~site" on the Form 1~129 (Question 5, Part 5 on Page 
4). Are the centers interpreting an affirmative response to this question to mean that the beneficiary will be working at an 
end~lient location if there is no additional explanation in the file regarding the affirmative response? I believe so, but 
wanted to check with each of you. They also wanted to know what policy guidance memos each center is following 
regarding itinerary requirements when the petition indicates that the beneficiary will be performing work in more than one 
location. Specifically, which memos does each center follow as guidance when determining· whether the petition has met 
the itinerary requirements? ' 

We'd like to get responses by noon EST on Tuesday. I will be on travel to TSC next week, so could you copy Frank and 
Mark when you respond? 

Thanks! 

Shelly 

' 
Shelly Sweeney 
Adjudications Officer 
Business Employment Services Team 
Service Center Operations 
20 Massachusetts Ave N.W., Ste 2000 
Washington D.C. 20~29-2060 
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Jowett, Haley L 

From: Gooselaw, Kurt G 
Sent: 
To: 

Friday, March OS, 2010 3:25 PM 
Steele, Jenny B 

Subject: 
Attachments: 

FW: AILA H-lB Questions 
031710 QA.doc 

For review and comment back to Shelly. 

From: Sweeney, Shelly A 
Sent: Friday, March 05, 2010 11:26 AM 
To: Gooselaw, Kurt G; Nguyen, carolyn Q; Perkins, Robert M 
Cc: Johnson, Bobbie L; Young, daudia F 
Subject: AILA H-18 Questions 

Kurt, Carolyn· and Rob, 

SCOPS has a meeting with AI LA scheduled for the 17th. AILA has submitted a few questions/issues on H-1Bs. I have 
drafted responses to two and had a question for you all on the third. Can you let me know if you have any is,sues with the 
two draft responses and let me know what you think on ~he third by COB on Tuesday, March 9? 

Thanks! 

Shelly 

Shelly Sweeney 
Adjudications Officer 
Business Employment Services Team 
Service Center Operations 
20 Massachusetts Ave N.W., Ste 2000 
Washington D.C. 20529-2060 · 
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1. New period ofH-18 stay after residing outside of the US for 1 year 
(8 CFR §214.2(b)(13)(i)(B)] 

AILA respectfully requests that SCOPS confirm that per 8 CFR 
§214.2(h)(13)(i)(B), brief trips to the United States for business or pleasure during 
the required time abroad are not interruptive although they do not count towards 
the fulfillment ofthe required time abroad to refresh a new period ofH-18 status 
after reaching the maximum limit. Please also confirm that the clock is not reset 
in counting the one year abroad from the time of the last brief trip to the United 
States but instead it is the aggregate amount of time spent outside of the United 
States prior to reapplying for a new full period ofH-IB stay. 

Response: 8 CFR §214.2(h}(13)(i)(B) does state that brief trips to the United 
States for business or pleasure are not interruptive, but do not count towards 
fulfillment of the required time abroad. The clock does not "reset" in those cases. 
That being said, please note that stays in the United States that are not brief trips 
for business or pleasure can interrupt the fulfillment of the required time abroad. 
The clock may "reset" in these cases. 

2. Credentials Evaluation for Education and Work·Experience Combined 

A. AILA requests clarification of what the Service requires for credential 
evaluations that combine education and work experience. The regulations at 8 
CFR § 214.2(h)(4)(iii)(D) describe what evidence may be submitted to 
demonstrate equivalence. The regulation at 8 CFR § 214.2(h)(4)(iii)(D)(l) states 
that combined education/experience evaluations must come from "an official who 
has authority to grant college level credit for training and/or experience in the 
specialty at an accredited college or university which has a program for granting 
such credit based on an individual's training or work experience." Members 
report denials where the evaluation in support of an 8 CFR § 
214.2(h)(4)(iii)(D)(l) determination is presented on the university's letterhead, 
but, the evaluations do not state that they were "done on behalf' of the university. 
Please remind adjudicators that there is no requirement that the evaluation have 
been "done on behalf of the university." 

!Response: While the determination on an evaluation does not necessarily need to 
be on behalf of a university, the record must establish that the individual 
providing the evaluation qualifies and has the authority "to grant college level 
credit." A letter an individual on university letterhead may not be sufficient to 
establish that the individual has the appropriate authority to issue the evaluation.[_ ____ ... ·· 

B. Iunder 8 CFR § 214.2(h)(4)(iii)(D)(5), education and experience can be 
Considered the equivalent of a corresponding degree, inter alia, if the alien's 
expertise in the specialty occupation has been recognized by "at least two 
recognized authorities in the specialty occupation~" A "recognized authority" is 

Comment [sasl]: Without seeing the full contr:xt 
of what AlLA is claiming. this is as detailed as I can 
get. vsc and esc, do you have any additional 
infonnation or changes tbat need to be made to this 
response? 
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defmed in 8 CFR § 214.2(1t)(4)(ii) a5 someone with expertise, special skills or 
knowledge in a particular field qualifying the person to render the opinion, and 
the opinion itself must be supported by the writer's qualifications, the writer's 
experience in giving opinions supported by specific examples, and the 
methodology and basis for reaching the conclusion. In relation to the proof 
required under 8 CFR § 214.2(h)(4)(iii)(D)(5), examiners appear to be rejecting 
"recognized authority" letters written by academics under 8 CFR § 
214.2(1t)(4)(iii)(D)(5) if these "authorities" are writing the letters at the request 
and pursuant to payment from credentials evaluation services, as opposed to on 
behalf of their educational institutions. Again - it does not appear that 8 CFR § 
214.2(1t)(4)(iii)(D)(5) prohibits anyone seeking to qualify as a "recognized 
authority" from providing the opinion letter via an evaluation service or other 
third party, so long as it is clear that it is the opinion of the authority and not the 
opinion of the third party, and so long as the opinion and its writer meet the othet 
requirements of 8 CFR § 214.2(1t)(4)(iii)(D)(5). Please remind examiners that 
evidence from a "recognized authority" may include opinion evidence found 
contained in reports from credentials evaluation servicesL_ ________________________________ ... ---- eomakemment [1~~~ctbeand esc. qui~the~ 

to SUTe .......,........., Sllllallon ... IS Issue 

that the authorities in question are not in the same 
spec;ialty occupation (ie. they are petfonnins 
services as tm!entiaJ evaluators l1llha" than in the 
same spec;ialty oc;c;upation as the ba:leficiary)? Or 
am I missing the 11118DCe? I just Wlll1l to reach out to 
you before SCOPS responds. 
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Jowett, Haley L 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Kurt and Carolyn, 

\_ 
Perkins, Robert M 
Tuesday, March 24, 2009 3:15 PM 
Gooselaw, Kurt G; Nguyen, Carolyn Q 

Boudreau, Lynn A 
FW: Educational Evaluations 
RFE 2145 & 2146.doc 

See Mack's response below regarding educational evaluations .... 

Rob 

From: Balog, Marguerite M 
Sent: Tuesday, March 24, 2009 4:00 PM 
To: Perkins, Robert M 
Cc: 
Subject: Educational Evaluations 

Rob-

\ 

We are on the same page with esc in that educational evaluations are acceptable only when considering foreign 
education equivalencies pursuant to 8 CFR § 214.2(h)(4)(iii)(D). When considering both work experience and 
foreign education; we request an evaluation from someone who has the authority to grant college level credit at a 
U.S. college that has a degree program for granting such credit. S.ee autotext 2145 and 2146. 

Also, below is an AAO decision posted on VSCs Intranet that is shared in the H1B Denial training, which dismisses 
·an appeal and states that the evaluator has not submitted sufficient evidence to demonstrate he has the authority 
to grant college·level credit at a U.S. college with a degree program: 

http://vsc. uscis.dhs.gov/ Adjudications/ Allied%203/H 1 B AAO Decisions/Systems%20Analyst:Oio20No%20Eval%20from%20College 
%200fficial.pdf · 

(b)(6) 

··Mack 

Marguerite (Mack) Bologl DHSI USCISI ~sc 1 Immigration Services Officer 31~ ~ 802.527.4843JI:8l 
marguerlte.bolog@dhs.gov I.. ------....1. 
WARNING: This document is FOR OFFICIAL USE ONLY (FOUO). It is to be controlled, stored, handled, tra~smitted, distributed, and disposed of in · 
accordance with DHS policy relating to FOUO information. This information shall not be distributed beyond the original addressees without prior 
authorization of the originator. · 
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RFE2145 

It appears that the beneficiary may be qualified to perform services in a specialty 
oc~upation 'through a combination of education, specialized training, and/or work 
experience in areas related to the specialty. Please submit an evaluation from an 
official who has the authority to grant college· level credit for training and/or 
experience in the ·specialty at an accredited college or university which .has a 
p~ogram for granting such credit based on an individual's training and/or work 
experience. 

RFE 2146 

United States Citizenship and !~migration Se~ces (USCIS) .may determine that 
the equivalent of the degree required by the specialty occupation has been acquired 
through a combination of education, specialized training, and work experience in 
areas related to the specialty and that the alien has achieved recognition of expertise 
in the specialty occupation as a result of such training and experience. For purposes 
of determining equivalency to a baccalaureate degree in the specialty, three years of 
specialized training and/or work experience must be demonstrated for each year of 
college level training the alien lacks. For equivalence to an advanced (or Masters) 
degree, the alien must have a baccalaureate degree followed by at least five years of 
experience in the specialty. If required by a specialty, the alien must hold a 
Doctorate degree or its foreign equivalent. The following m~st be clearly 
demonstrated: 

1) The beneficiary's training and/or work experience included the theoretical and 
· practical application of specialized kno~ledge required by the specialty; 

2) The claimed experience was gained while working with peers, supervisors, and/or 
subordinates who have a degree or equivalent in the specialty; and 

3) The beneficiary has recoglrition of expertise in the specialty evidenced by at least 
one type of documentation such as: 

A) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

B) Membership in a recognized foreign or United States association or society 
in the specialty occupation; 

C) Published material by or about the alien in professional publications, trade 
· journals, or major newspapers; 

D) Licensure or registration to practice the specialty occupation in a foreign 
.country; or Achievements that a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

) 
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E) Achievements which a recognized authority has determined to be 
significant contributions to t~e field of the specialty occupation. 
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Jowett, Haley L 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Hi Jenny, 

Trinh, Nhut M 
Thursday, March OS, 2015 4:18 PM 
Chong, Jenny 
FW: Foreign evaluation and duplicate evidence 
1993-05-19, HQMemo, Miller--H, l, R Foreign Academic Equivalents.dot 

j 

I can only find one e-mail regarding the foreign evaluation. Nothing about specialty occupation. 
Thanks, 
Nhut 

From: Ecle, Lynette C 
Sent: Tuesday, November 02, 2010 9:37 AM 
To: Brandino, Keith M; Dao, John V; Farrell, Fernanda; Francis~ Mariebelle G; Knapp, Julia A; Trinh, Nhut; Verma, Monica 
K; Westra, Michelle M 
Subject: Foreign evaluation and duplicate evidence 

Hi, 

Please use good judgment when you are requesting more evidence. We're getting inquiries as to why we are 
requesting foreign evaluations. The issue of whether a foreign evaluation is required to be submitted with the 
filing of the I-129 is being verified with HQ. However, in the meantime, I'm attaching an older memo from 1993 
which I ask that you read. If you have a case where the only issue·being raised is the need for a foreigfi evaluation 
for a foreign Master's/Doctorate degree, prior to the RFE please send those cases to me so I can review it. · 

Also, if there is a duplicate copy of the I-129 in your filing (regardless of whether they are asking for consular 
processing), please make sure that you remove the duplicate copy of the I-129 and the accompanying d,uplicate 
evidence so that it can be sent to KCC." This holds true with duplicate evidence that is submitted in response to our 
RFE. As an example, we received an AmCon return where the Consulate indicated there was no evidence of 
contracts, etc. If the duplicate evidence that was provided by the petitioner was forwarded to the KCC, it's likely 
we would not have gotten the case returned to us. Basically, if the petitioner requests that the duplicate is. 
forwarded to KCC/PIMS and provides the duplicate documents, then let's forward it. 

Stop by if you would like to discuss this further. Thanks. 

1 
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- I 

U.S. Department of Justice 
Immigration and Naturalization Service 

CO 214h~C, CO 214L-C 
CO 214R-C, CO 1803-C 

425 I Street NW 
Washington, DC 20536 

May 19, 1993 

MEMORANDUM FOR All District Directors 
All Service Center Directors 
Director, Services Center Operations 

THROUGH: James A. Puleo 

FROM: 

SUBJECT: 

Acting Executive Associate Commissioner for Operations 

Office of Adjudications 

Detennining Educational Eguivalencies in Petitions Involving Specialty 
Occupations 

Section 214(i)(l)(B) of the INA states, among other things, that a specialty occupation 
requires the attainment of a bachelor's degree or higher · in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Service officers involved in the adjudication of H-IB petitions for aliens employed in 
specialty occupations are reminded that all petitions involving an alien who holds a foreign 
degree need not be accompanied by an evaluation perfonned by a credentials evaluation service. 
The regulation at 8 CFR 214.2(h)(4)(iii)(C)(2) merely requires that the beneficiary hold a foreign 
degree detennined to be equivalent to a United States baccalaureate degree. 

The determination that a foreign degree is equivalent to a United States degree can be 
made by a Service officer at the time the petition is adjudicated utilizing a number of factors 
other than an evaluation perfonned by a credentials evaluation service. For example, such 
factors as the alien's prior work experience, the past hiring practices of the petitioning entity, the 
reputation of the petitioning entity, and an examination of the official transcript of the alien's. 
academic courses should be taken into consideration by the officer in detennining whether the 
alien's foreign degree is equivalent to a United States degree. Obviously, in those situations 
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Memorandum for All District Directors 
All Service Center Directors 
Director, Service Center Operations 

Subject: Determining Educational Equivalencies in Petitions Invo\lving Specialty 
Occupation 

Page2 

w~ere the adjudicator is unable to render a decision in this area, an evaluation from a credentials 
evaluation service should be requested. , 

Once a determination has been· made that a specific foreign degree is equivalent to a 
United States degree, that determination may be utilized in the adjudication of future petitions, 
provided of course, the factors in both petitions are substantially the same. 

The instructions in this memorandum may also be utilized in the adjudication of 
employment-based petitions; L-1 specialized knowledge professional cases, and R-1 religious 
workers. 

R Michael Miller 
Acting Assistant Commissioner 
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Jowett, Haley L 

From: 
Sent: 
To: 
Cc: 
Subjed: 

Carolyn, 

Gooselaw, Kurt G 
Wednesday, July 22, 2009 11:20 AM 
Nguyen, Carolyn Q 
Gregg, Bret S 
FW: H-lB Consultants and Staffing 

Given the confusion surrounding the contract issues and the email from SCOPS, we are currently adjudicating H1 Bs in 
th~ following manner. Please let me know if you have any issues with this so we can be consistent. 

From: Steele, Jenny B 
Sent: Wednesday, July 22, 2009 8:34AM 
To: Adams, Shawn M; Dyson, Howard E; Gooselaw, Kurt G; Harton, Frank A; Nicholson, Roya Z; Torres,· Lory C; Wolcott, 
Rachel A 
Subject: H-lB Consul~nts and Staffing 

Per our discussion yesterday regarding H-1 B consultants and staffing companies, we will accept an employer support 
letter in lieu of a contract, SOW, or letter from the end-user client, as long as the employer support letter states the dates 
of employment, contains a detailed job description, and lists the job location. Please note that this email does not apply to 
the following petitioners: 10-15-10, FID, those with an inordinate number of filings, or H-1 B dependent. Any petitioners 
on the FID, 10-25-10, having an inordinate amount of filings or H-1 B dependent needs to provide a contract SOW, or 
letter from the end-user client. Any evidence provided by such petitioners will receive one year or the validity that is listed 
on the evidence, whichever is longer. Any evidence giving a range for the validity, i.e., 2-3 years, will receive one year. 

(b)(6) 

Jenny Steele I Supervisory Immigration Service Officer 1 Division 21 USCIS 1 DHS 1 

Laguna Niguel, CA 926771.:._1 ____ _.1 A: 949-389-86011 jgl: jenny.steele@dbs.gov 

WARNING: This document is FOR OFFICIAL USE ONLY (FOUO). It contains information that may be exempt from public release under the Freedom of 
Information Act (5 U.S. C. 552). This document is to be controlled, handled, transmitted, distributed, and disposed of in accordance with DHS policy 
relating to Sensitive But Unclassified (SBU) information and is not to be released to the public or other personnel who do not have a valid "need-to· 
know" without prior approval from the originator. · ' 
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Jowett, Haley L 

From: 
Sent: 
To: 

Subjed: 
Attachments: 

Follow Up Flag: 
Flag Status: 

FYI-

Nguyen, Carolyn Q. 
Thursday, April 30, 2009 2:30 PM 
Bessa, Jane M; Chong, Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Faulkner, 
Elliott C; Harvey, Mark E; Henson, John C 
FW: H-lB Validity Periods 
Validity Date Cheat Sheet.doc 

Follow up 
Flagged 

The 8 CFR also addresses validity of petitions urid.er each specific classifications that I find are useful. 

From: Gooselaw, Kurt G 
Sent: Wednesday, April29, 2009 3:06PM 
To: #CSC Division II 
Cc: Nguyen, carolyn Q 
Subject: H-lB Validity Periods 

All, 

It has been brought to my attention that we are experiencing a higher than normal error rate on validity periods associated 
with H-1 B filings. Below are some helpful tips in order to facilitate adjudication and to reduce the number of errors. In 
addition, the validity date chart located in o:common is attached for your reference. I appreciate all the hard. work you are· 
doing in the Division, but sometimes we need to step back and ensure that our decisions are correct. So I am asking that 
you read the information below and in the attachment and become familiar with the requirements on validity periods. The · 
scenarios below are not all the situations that may be encountered but should assist you with a majority of your workload. 

Thank you, 
Kurt 

H-1 B Validity Date Tips 

As a reminder Validity dates may not be granted for time outside of the period authorized by ~e Department of Labor. on the Labor 
Condition Application (LCA). · 

Validity dates may not be given for more than a 3 year period at one time. 

A Change of Status, requested for a beneficiary currently on OPT where the petitioner requests a start date that is in the future (ie OPT 
ends 8/2/09, employment start date is 8/3/09, LCA start date 8/3/09) could be approved today with a validity start date that would not 
place the beneficiary out of status. ln this case the start date is 8/3/09. 

All requests for Change of Status, where the start date has past, receive date of adjudication An example would be today is 9/1/09, 
petitioner and LCA have a start date of8/I0/09 you wo~ld approve with a start date of9/l/09. 

An Extension of Stay, filed by a new employer, receives date of adjudication. The portability provision in AC21 allows for the 
beneficiary to work for the new employer while the 1-129 is pending. 

1 
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An Extension of Stay, filed by the same employer, receives the date following their current expiration date as long as it was timely 
filed. If untimely filed and claiming circumstances beyond their control discretion m~y be applied, however, you should consult with 
your supervisor. 

Nunc pro tunc (approve now for then) is prohibited. Petitioners and/or attorneys will request nunc pro tunc, however, this is not done. 

Cap Gap only applies to Change ofStatu.s petitions filed for a beneficiary currently in F-1 status. 

When considering validity dates first you must detennine wheth~r the case is cap exempt or subject to the cap. 
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EOS- SAME EMPLOYER 

Make note of: 
• Date current H~ IB status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 

Questions to ask: 
• Is the beneficiary in status? If no see Note 1 
• Is the petitioner requesting dates beyond the 

beneficiary's six year limit? If yes see Note 2 
• Is the petitioner requesting reclaimed time? If 

so see Note 3 . 

Validity date will begin one day after the current 
H-1 B status expires and will be valid for at most 
three years or until the beneficiary has reached the 
six year limit; unless, the petitioner requests less 
time and/or the LCA's validity dates restrain the 
adjudicator from granting three years or up to the 
six year limit. · 

CHANGE OF STATUS 

Make note of: 
• Beneficiary's current status 
• Date current status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 

Questions to ask: · 
• Is the beneficiary currently in valid status 

and/or will the beneficiary be in valid status 
when the COS is to begin? If no see Note 1 

• Is the petitioner requesting dates beyond the 
b~neficiary's six year limit? If yes see Note 2 

• Is the petitioner requesting reclaimed time? If 
so see Note 3 

Validity dates will begin no earlier than the date 
of adjudication or will be valid at a date later than 
the date of adjudication if I) the petitioner 
requests a later start date, or 2) the LCA is valid 
at a later start date, and will be valid for at most 
three years or until 1) the beneficiary has reached 
the six year limit, and/or 2) the petitioner requests 
less than a three year extension, and/or 3) the. 
LCA is valid less than a full.three year extension. 

EOS- DIFFERENT EMPLOYER 

Make note of: 
• Date current H-lB status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 

Questions to ask: 
• Is the beneficiary in status? If no see Note 1 
• Is the petitioner requesting dates beyond the 

beneficiary's six year limit? If yes see Note 2 
• Is the petitioner requesting reclaimed time? If so see 

Note3 

Validity date will begin no earlier than the date of 
adjudication or will be valid at a date later than the date 
of adjudication if 1) the petitioner requests a later start 
date, or 2) the LCA is valid at a later start date, and will 
be vali~ for at most three years or until I) the beneficiary 
has reached the six year limit, and/or 2) the petitioner 
requests less th.an a three year extension, and/or 3) the 
LCA is valid less than a full three year extension. 

Note I: Beneficiary out of Status 
. If otherwise approvable, but the beneficiary's status 
expires before the extension or change of status is 
requested to or legally can begin (e.g. due to H-lB cap), 
the officer must issue a split decision, denying the 
extension or change of status while approving the 
nonimmigrant classification. 

Note 2:Extension Beyond 6-Year Limit 
Four circumstances exist which enable.validity dates to 
range beyond the six year H -1 B limit: 

I) AC-21 issues (see below)· 
2) Itinerant/seasonal work* 
3) Border crossers/border commuters* 
4) Reclaiming t~e (see note 3) 

• itinerant/seasonal work and border crossers/commuters are relatively 
rare and will not be discussed here. See your supervisor and/or coach 
for more information. ' 

AC-21 questions: 
• Is there evidence of a labor certification or immigrant 

petition that has been pending over 365 days? If so, . 
the adjudication can eXtend beyond the sixth year in 
one year increments. 

• Is there evidence of an approved 1-140; but the visa is 
not available? If so, the adjudicator can approve 
beyond the 6th year for up to three years. 

Note 3: Reclaimed time 
Days spent outside the United States during the validity 
period will not be counted toward the maximum period 
of stay; the petitioner must submit independent evidence 
documenting any and all periods of time spent outside 
the United States. See Matter of IT Ascent and Aytes 
memo dated 1012112005. 
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Jowett, Haley L 

From: Nguyen, Carolyn Q 
Sent: 
To: 

Friday, April 24, 2009 12:50 PM 
Gooselaw, Kurt G 

Subject: FW: Licensure 

We are giving the full period. · 

From: Faulkner, Elliott c 
Sent: Friday, April24, 2009 10:39 AM 
To: Nguyen, Carolyn Q; Bessa, Jane M; Chong, Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Harvey, Mark E; 
Henson, John C 
Subject: RE: Licensure 

yes 

From: Nguyen, Carolyn ,Q:: 
Sent: Friday, April 24, 2009 10:38 AM · 
To: Bessa, Jane M; C~O'ng, Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Faulkner, Elliott C; Harvey, Mark E; 
Henson, John C t · :::. · · 
Subject: FW: Licens'uni! 
Importance: High 

I think for positions where they can work under a supervisor's license, we are giving a full3 years, right? Too lazy 
to look through my archives. © 

From: Gooselaw, Kurt G 
Sent: Friday, April 24, 2009 9:42AM 
To: Nguyen, Carolyn Q 
Subject: Licensure 
Importance: High 

Carolyn, . 
Where a bene does need a license such as some resident physicians, what is the current practice in Div I regarding 
validity periods? i have received some inquires that indicate. we are giving only 1 year where someone is authorized to 
work under a superior's license. I re-read the regs on this and it appears we should be giving the full period as long as 
they are qualified. Please let me know as I would like to se~d a message out to my Division to-clarify this. 

·Thanks 

1 
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Jowett, Haley L 

From: 
Sent: 
To: 

Nguyen, Carolyn Q 
Thursday, May 13, 2010 3:29 PM 
Trinh, Nhut; Phan, Lethuy; Helfer, Wayne D; Brokx, John B; Avetyan, Kurt H; Chong, 
Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Harvey, Mark E; Mikhelson, Jack; 
Moran, Karla 

Subject: FW: Meeting 4/22 

Hi, 

The below was issued by Kurt subsequent to our meetings with Counsel.· Please note that we will be working with 
SCOPS on bullet 2 on adopting the Kazarian decision for our 0 decisions. 

Please let me know if you have questions. Thanks. 

From: Gooselaw, Kurt G 
Sent: Tuesday, April 27, 2010 8:54AM 
To: #CSC Division II 
Cc: Nguyen, Carolyn Q; Dela-Cruz, Charity R; Dyson, Howard E; Onuk, Semra K; Steele, Jenny B; Torres, Lory C; Wolcott, 
RacheiA , 
Subject: Meeting 4/22 

In response to last Thursday's meeting this is being issued for clarification. This is solely guidance and not a policy 
memorandum and this is not to be quoted or used in RFEs or distributed to the public. Here are some bullets for your 
reference to assist with 0 and H1 8 adjudication. Should you have questions, please discuss with you supervisors. 

Thanks 

• 0-1 Itineraries - As discussed yesterday events and a series of events can be considered one event. There is no 
day gap threshold in determining whether two or more related events constitute one event for the validity 
period. You must evaluate, given the facts, whether a gap in time is reasonable and all events or series of events 
are related in order to be considered one event. This is a case-by-case determination given the totality of the 
evidence. For example -should a beneficiary be scheduled to perform at more than two venues look to the 
purpose and scope of the performance and verbiage describing what the beneficiary will be doing between 
performances in order to evaluate whether the two or more performances can be considered one event. There is 
no 45 day rule. We will evaluate these in a way that is beneficial to the petitioner and use a reasonable 
approach. However, should two performances be so far apart that it appears that each perforrt1ance is one 
separate event, we will RFE first to allow the petitioner to describe what the beneficiary will be doing between 
these two or more performances before making a final decision. 

• Sustained acclaim - Sustained acclaim is demonstrated by receiving a major internationally recognized award (0-
1A}. For 0-18 arts the beneficiary must have received or been nominated for a significant national or 
international award or prizes. If not, the beneficiary may qualify by adequately meeting 3 of the 8/6 (01 1\ and 
018 arts} regulatory prongs. The prongs are setup to weigh whether or not someone has demonstrated 
sustained acclaim and meet the 0-1 threshold. There was a totality review adjudication discussion, however, we 
will continue to adjudicate and ensure that the evidence submitted meets that established level for the prongs in 
order to determine whether the beneficiary qualifies for 0-1. Should the petitioner demonstrate the beneficiary 
adequately (more likely than not} meets the 3 of the 8/6 prongs, the case should be approved. 

•. 0-18 Arts- The evidentiary standard is prominence, well known or leading in the field of arts. When 
evaluating evidence that falls within each prong, this standard needs to be applied. 0-1 8 arts has the lowest 
standard of the three 0-1 classification types. 
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• 0-1 8 Motion PicturefTV- Receipt or nomination of a significant international/national award (including but not 
limited to Academy Award, an Emmy, a Grammy, or a Director's Guild Award) in this category is sufficient to 
establish the beneficiary qualifies for this 0-1 classification type without additional evidence to show a 
demonstrated record of achievement. The evidentiary standard is outstanding; notable or leading in the 
motion picture or television field. If an award is not shown when evaluating evidence that falls within each 
prong this standard needs to be applied. 0-1 8 motion picture/television has the second lowest standard of the 
three 0-1 classification types. 

• 0-1 comparable evidence- Should evidence be submitted where it cannot be considered a significant award or 
evidence that does not readily fit into the prongs, such evidence should be considered and analyzed in 
accordance with the set standards. It should be noted that there is no provision in the regulations for comparable 
evidence in the motion picture and television category. 

• One hit wonders- these are usually few and far between. However, if a beneficiary received a significant award 
30 years ago and did not continue in their field of endeavor this may call into question whether the beneficiary 
actually meets the standard. This would need to be evaluated on a case-by-case basis. 

• · H-1 8 offsite employment initial filing (change of employer)- Should the petitioner have a well-established filing 
practice or track .record with USC IS- unlike H-1 8 dependent employers, 10/25/10 employers, and CFDO returns 
with Statement of Findings- an employment support letter (written by .. the petitioner) and itinerary is sufficient as 
long as it shows the job description, right of control and validity period of the position. With this evidence it is 
more likely than not the petitioner has met its burden for the employer-employee relationship aspect and you 
have the discretion to accept this evidence as meeting the EE standard. All other iss·ues such as maintenance 
of status, beneficiary qualifications; specialty occupation must also be evaluated independently on other 
evidence. Should the case be approvable in all respects and the itinerary states the validity period and matches 
what is requested on the petition and LCA, we should use that period of time period as the validity period. 

• H-1 8 offsite ·employment (initial) continued - Should the employment letter fail to include the pertinent information 
discussed above and/or the petitioner does not have a well-established filing practice or track record, see above 
for examples, you would need to evaluate the evidence and identify the deficiencies. You should issue an RFE, 
but you would need to articulate what was received and what the deficiencies are. In this situation the RFE needs 
to include the evidence as bullated in the template. 

• Contracts -If a contract combined with the statement of work (SOW), addenda, end user client letter, service 
agreements, etc. is present the validity within those documents controls the end date. If it is shorter than one 
year, issue an RFE and provide the petitioner with an opportunity to submit evidence for the full period 
requested. If an RFE has already bee~ issued for these documents, a second RFE is not needed. If less than 
one year is shown, then provide one year. If more than one year provide that time as long as the beneficiary is 
eligible. Should there be a range we would give the shorter period. If the shorter period is less than one year we 
would provide one year. 

• EOS with the same employer- As long as the petitioner can establish that it continues to meet all the regulatory 
H-18 requirements the case should be approved. If the EOS does not indicate regulatory compliance an RFE is 
warranted and use the RFE template accordingly. 

• EOS with a new petitioner - see above on initial filings. 

• Self-petitioning H-1 8s and 0-1 s- Self-petitioning H-1 8s need to be brought to your supervisor with the intended 
decision - no clerical or C3 updates. 0-1 self-petitioners can ~e adjudicated but do not use H-1 8 language or the 
EE memo in your adjudication. The regulation for Os is clear that an 0-1 beneficiary cannot self-petition and 
does not qualify as a US employer. 
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Jowett, Haley L 

From: Faulkner, Elliott C . 
Sent: . Thursday, January 08, 2009 9:07 AM 
To: Chong, Jenny ; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Harvey, Mark E; Nguyen, 

Carolyn Q; Stock, Chrysta D; Torres, Ricardo (CSQ 
Cc: Nguyen, Carolyn Q 
Subject: FW: PT's and the OOH 

FYI on the Physical Therapists. It makes sense to me. Let me know if you have any comments. 

From: Gooselaw, Kurt G 
. Sent: Monday, December 22, 2008 8:14AM 
To: Faulkner, Elliott C 
Subject: RE: Prs and the OOH 

Elliott, 
I understand the issue and I will be sending this up to HQ for a policy decision on new employment and change of 
status. However, my argument on this is that the requirements for a specialty occupation is that a baccalaureate degree 
or higher is required. In this case for PT and OT a masters degree is required in order to be deemed a specialty. Even 
though the beneficiary may have a license in PT, the position itself cannot be a specialty occupation if the petitioner 
requires less than a masters degree and in this case the normal minimum entry requirement is a masters. The citations 
below in your email indicate bene qualifications, not specialty requirements. For example, if the bene has a license in 
hazardous material trucking and a BS degree in chemical engineering, this would not qualify for a specialty occupation 
even though the bene has a license and a degree. The position does not qualify as specialty because .a BS degree is not 
the minimum requirement therefore having a license is moot. However, if a dentist presented his full and unrestricted 
license, he would then qualify under the beneficiary' requirements as it is accepted that the position of dentist is a specialty 
occupation because a degree in DDS or DMD is required, therefore he would not have to present the degrees in order to 
show qualification, just the license. 

I hope this makes sense. Let me know if you have any further questions. 

214.2(h)(4)(iii) 
(A) Standards for soecialtv occupation position. To qualify as a specialty occupation, the position must meet one of the 
following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement for entry into the 
particular position; 

214.2(h)(iii)(C) Bene Qualifications-

Hold an unrestricted State license, registration or certificate which authorizes him or her to fully practice the specialty 
occupation and be immediately engaged in that specialty in the state of intended employment; or 

From: Faulkner, Elliott C 
Sent: saturday, December 20, 2008 3:13PM 
To: Gooselaw, Kurt G 
Subject: Prs and the OOH 
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Kurt-

Since we are holding the COS/new employment H-18 Physical Therapists to the OOH's new standard of a Master's 
degree, how are we going to deny these cases? I assume we would deny them because the beneficiary is not qualified, 
but this is counter to what the regs say. Won't they will just tum around and say that they have a state license and 
thereby satisfy #3? Let me know what you think. · · 

8 C.F.R. 214.2(hX4) (iiiXC) further lists four criteria, one of which must be met, for a beneficiazy to qualify to perfonn 
services in a specialty occupation. Essentially, the beneficiazy must: 

(1) Hold a United States baccalaureate or higher degree required by the specialty occupation from an accredited 
college or university; 

(2) Hold a foreign degree detennined to be. equivalent to a United States baccalaureate or higher degree required 
by the specialty occupation from an accredited college or university; 

(3) Hold an unrestricted State license, J1)gistration or certificate which authorizes him or her to fully practice the 
specialty occupation and b~ immediately engaged in that specialty in the state of intended employment; or 

( 4) Have education, specialized training, and/or progressively responsible experience that is equivalent to 
completion of a United States baccalaureate or higher degree in the specialty occupation, and have 
recognition of expertise in the specialty through progressively responsible positions directly related to the 
specialty. 
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Jowett, Haley L 

From: 
Sent: 
To: 

Subject: 
Attachments: 

Agnelly, Mary C 
Thursday, May 22, 2008 2:13 PM 
Brickett Sr, Stephen M; Fierro, Joseph ; Goodman, Lubi~da L.; Gooselaw, Kurt G; Johnson, 
Ron E; Prince, Rose M . 

. FW: Re: 16 Edition!! 
ROLUNG FAQs 16th ed 052208.doc 

Attached is the consolidated 161
h Edition of the Rolling FAQ's. It will ·be updated to o:common at close of business 

today. Any changes or corrections please advise. 

This is the last scheduled edition of the Rolling F AQ's. 

From: Wang, Yamei 
Sent: Thursday, May 22, 2008 10:40 AM 
To: Agnelly, Mary C 
Subject: Re: 16 Edition!! 

Yamei Wangl Adjudication Officer I Division 31 USCIS 1 DHS 1 

Laguna Niguel, CA 92677jiq._ ___ __.l ~: 949-389-3490 ji2J: yamej.wanq@dhs.gov 

(b)(6) 
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ROLLING FAQ's ..... ' ................................................... Edition #15 
Questions answered on HlB issues 

I EOS Questions 
Grace Period 
Q: Is there a grace period for filing after the authorized period of stay expires (as shown on the I-
94)? (6th Ed. 4/19/2007) (9th Ed. 4/25/2007) **Corrected** . 
A: There is a I 0-day period after the authorized stay expires. on HI B nonimmigrants for the 
purpose of allowing the alien to depart - an extension can be filed during the 1 0-day grace period, 
but it is still considered an untimely filing .. An untimely filing is one filed after the previous 
status has expired. The 1 0-day grace period does not change this. Also, remember that a petition 
filed the day after status expires is a timely filing: For example, if status expires on 4/24/07 and 
the extension is received on 4/25/07, this is considered a timely filing. If the extension is 
received on 4/26/07 or thereafter, it would be considered untimely. 

Finally, a late filing can be excused at the discretion of the adjudicator if the late filing was 
beyond the control of the petitioner or beneficiary. Beyond the control does not mean that the 
petitioner or the representing attorney forgot to file timely. That is within the petitioner's 
control. Examples of beyond the petitioner/beneficiary control would be if a petitioner was in an 
accident while attempting to deliver the petition to the post office and was hospitalized for a 
period of time and then mailed the file when he was able and it was received late. Another may 
be an attorney assured the petitioner that the file would be filed timely, but the attorney filed it 
late and did not inform the petitioner, but attempted to deceive the petitioner that the file was 
timely. Normally, documented evidence needs to be presented by·the petitioner to show the late 
filing was beyond the petitioner's control. Evidence could be medical reports or evidence that the 
petitioner has filed a complaint/law ~uit against the attorney who deceived the petitioner. 

~~H-tiille 
I . ·.-~.-~--·--·~---· .. .. . ., 

Q: Does HlBHSingapore or Chile) time count toward the HlB time?L._ 
iA: Yes, but the reverse 'is. not t11;Je. Time as HlB does not count toward the-5--y_-e-ar-ext_e_n-si=--<?-n=Jimij 
bn HI B 1 .. See INA. 21:1Jg}(~)ill): 

Filed during 10 days post expiration 
Q: What should I do when the petition is filed during the 10 days after the current HlB expires? 
What is the start date going to be? (6th Ed. 4119/2007) Amended (12th Ed. 3/3112008) · 
A: The petitioner can file during the 1 o· day period after the expiration of the current H 1 B status 
granted to the alien to depart the U.S. The H1B is not authorized to work during this ~riod. The 
officer will need to look at the LCA to determine the start date - grant the start date the LCA 
does. If the LCA indicates a start date immediately following the·end date of the current status, 
then that start date can be granted; if it gives a start date, for example for the 1Oth day after the 
current status expires, then that is the date they will be given. If a split decision, the start date 
will be the date 'of adjudication or a future date. 

Recaptured Time 
Q: Can a petitioner request recaptured time for an AC21 year? Scenario: A petitioner was 
requesting recaptured time-for year 8 when the beneficiary was in their 9th year. ( 151 ed. 
4/12/2007) 
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A: No. Recaptured time is limited to the initial years. See Matter oUT Ascent {AAO 2006, 06-
001) AC21 time cannot be adjusted or recaptured. A request for recaptured time is a request to 
adjust the 6 year period, taking into account time not spent in HlB status, so that is not a request 
for time beyond the 6 years, but a request to complete the entire 6 years, even if it appears to go 
into the 7th year.(2nd ed. 4/13/2007) ' 

· Q: When can an alien recapture time? 

A: Recaptured time may be requested and granted at any stage, before or. after AC 21 time, but 
time under AC 21 can not be recaptured. (14th ed.). 

Q: Is a new LCA required for recaptured time? 
A: The Labor Condition Application must cover the entire time period requested including any 
recapture time. (14th ed.) 

SeasonaUintermittent employmenVCommuters 
Q: What action do I take? The beneficiazy has held previous status as an HlB over the past 5 · 
years. A review of S094 shows that the beneficiazy was in the U.S. only for a few months at a 
time for the frrst three years of the five- in the last two years the beneficiazy was in the U.S. in 
H1B status for most of each year. The petitioner is now asking for another three years. Do I look 
at recaptured time? How much time are they eligible for? (8nd ed. 4/23/2007) 
A: Seasonal/Intermittent employment (less than 6 months out of the year) and commuters are not 
subject to the 6 year limit. Do not start counting the 6 years until/unless the beneficiary is here 
for more than 6 months out of the year. In the instant case, we would not count the frrst three 
years towards the 6 year limit, as that time is not subject. We would consider the two most recent 
yeats as subject to the 6 year limit, and would be able to grant, if otherwise approvable, three 
years. 

AC21 eligibility-

Q: A petitioner filed 1-129 seeking extension beyond 6 years limitation. For AC21 104(a). do 
they have to qualify as of date of filing or date of adjudication? 
A: As of date of filing, the alien must have an approved 1-140 and visa number not available. 

Q: A 1-129 petition was filed for a Chinese citizen seeking l04(a) extension for 3 years. The 
relating 1-140 was approved for Employment 2nd Preference with a priority date March II. 2006. 
Upon review the attached 1-539. the officer found that the alien's spouse was born in Canada and 
their child is a Japanese citizen. Does it affect the request of extension for 3 years? 
A: Yes, under alternate chargeability rules, the visa number may be charged to country of birth of 
the spouse. Even though a visa number may not available for China, it is available for Canada or 
Japan. Therefore, the EOS would be granted only for. I year. See INA 202(b )(2). 

Q: The labor certification application was approved on Jan 26. 2007 with no 1-140 filiiig so far. 
What should I do with the extension? 
A: Deny it under AC21 106(a) unless the 1-129 was filed before Jan 12,2008. See o:common for 
denial. All labor certifications approved before July 16, 2007 must now have an J.: 140 filed. The,'· 
180 day clock for these older approved labor certifications started on July 16, 2007 and the clock 
expired on January 12,2008. Therefore, no extension will be granted with<?ut the filing ofl-140 
for these old labor certifications. 
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Q: If the I-140 used as the basis for eligibility under AC21 was denied and the oetitioner filed an 
appeal with the AAO. can the petitioner use the I-140 to qualify for AC21? (2°0 ed. 4/13/2007) 
A: Yes - as long·as the appeal is still pending, the 1-40 is considered pending. If in checking the 
status of a Backlog Reduction Labor cert the officer finds that the certification has been denied, 
the officer must either RFE or lTD for verification of whether an appeal has been filed. 

NOTE: Because of the 12/05 Aytes memo stating that an alien does not have to be in the U.S. or 
be in HlB status to file for AC21 benefits, an L beneficiary can get AC21 benefits when a 
petitioner files a COS to HIB for him. This is true even if the alien has had a mixture ofHIB and 
L status OR if the alien has had all L status. J 

Examples: 
I. An alien with first 3 years ofH and then 3 years ofL status can COS to RIB under 
AC21 
2. An LIB alien who has used up ailS years of LIB status can COS to HlB and get the 
6th year ofHIB and 2 years under AC2I if qualified to do so. 
3. An LlA who has used up all7 years ofLlA status can COS to RIB under AC21. 

Remember, the alien does not have to be currently in RIB status to get AC21 benefits, but must 
be in non-immigrants status. He cannot be out of status. An alien outside of the US who has 
prior H 1 b status is also eligible for extension under the 6 year rule (11th Ed. 5/18/2007) 

Q: What if a second I-140 or 1-485 has been filed? (11th Ed. 5/18/2007) 
A: With rare exception, once and 1-140/485 originally filed under the original labor cert. is 
denied, the labor cert. is dead in the water. AC21 makes it clear that GENERALLY, the labor 
cert can be used for AC21 benefits until a FINAL DECISION was made on the related 
petition/application. Once a decision is made on the 1-140/485, the labor cert. is no longer valid 
for AC21. But please be mindful of appeals of denials that have been filed and are still 
pending. Also, keep in mind, if a second I-140 has been filed and is now pending for more than 
365 days, it does qualify for AC21 benefits. This information will need to be verified. 

Q: For FY 2009 cases. are DOL backlog reductions or local filing letters still valid? 
A: Letters from local, state DOL offices or the Backlog Reduction Centers are no longer 
sufficient by themselves to establish that eligibility under AC 21 Section 106. DOL has 
announced on its website that the backlog reduction centers are closed and that all cases are 
completed as of Oct 1, 2007. Subsequently, DOL has admitted that there is handful of cases not 
completed but the number is less than 10. Thus, action on the labor certification request should 
have been completed. The officer now needs evidence of the most recent action by DOL. If the 
labor certification is not current and no appeal was filed, the alien is no longer eligible for AC 21 
106 benefits. If the labor certificate was granted, then the petitioner has 180 days after approval 
or Jan 12,2008, whichever is later, to file an I-I40. Failure to file the l·140 timely automatically 
invalidates the labor certification and thus the alien is not longer eligible for benefits under AC 21 
Section 106. (14th ed.) 

Q: A letter from DOL indicated the ETA was closed due to late filing or incomplete. In response 
to my RFE. the petitioner submitted a Backlog frintout of the ETA which has a TR in the 
processing Type. What does TR stand for? (11 ed. 5/18/2007) 
A: TR identifies the case as a Traditional Recruitment case for the backlog reduction group at the 
Department of Labor. 

Q: The beneficiary has a pending I-485 as a derivative. The beneficiary wants to remain in H-
I B status and request a 3-year extension. Do I need to find out what category the beneficiary has 
filed for on the 1-485 before granting one year or three years? (11th Ed. 5/18/2007) 
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A: Since the 1-485 is based upon the alien's derivative status, not as the "beneficiary of a petition 
filed under 204(a)", the alien is not eligible in his or her own right for an H1B extension on the 
basis of SEC 104 of AC 21. To be eligible for 106, the beneficiary needs to have a labor 
certification and/or 1-140 filed in his or her behalf. See the Dec 2005 memo. Thus, being a 
derivative does not establish eligibility under AC 21 as an H 1 b. 

Q: The status on the Labor Cert shows Denial ofRIR (Reduction in Recruitmentl ... does that 
mean the Labor Certification has been denied? (2nd ed. 4/13/2007) 
A: No, this is not a final decision on the Labor Certification. 

Q: When should the officer request an update on the pendancy on the Labor Certification? How 
old is too old? (2nd ed. 4/13/2007) amended (12th ed. 3/31/2008) . 
A: The Department of Labor has indicated that all Backlog Reduction cases have been 
completes, although they acknowledge that some may have fallen through the cracks. In all 
Backlog cases, if the DOL letter is more than 90 days old, we will require an updated letter from 
DOL. 

Q: Is there another way I can check on the status of a labor cert ffiTA-750/9089W (5th ed. 
4/18/2007) 
A: The officer can by emailing H1B7YR@PHI.DFLC.US and giving the alien's name, DOB, 
name of entity that filed the petition 8J1d the approximate date of filing. They can reply to the 
officer just as they reply to the petitioner, with the Case #< employer name, received date, 
priority date, and whether the case is pending. 

Ongoing employment- · . 
Q: Is the beneficiary maintaining status? (2nd ed. 4/13/2007) Scenario: On a change of 
employer, the petitioner was requested to submit a copy ofthe beneficiary's last pay check with 
the prior employer ... The petitioner responded by stating that the while the beneficiary worked 
for the previous employer, the previous employer had refused to pay the beneficiary, and so a last 
pay stub was not available. The current petitioner submitted evidence that the beneficiary had 
filed a complaint against the previous employer with the state's DOL (or equivalent) . 

. A: In this case, it appears that there was an ongoing employee-employer relationship between the 
beneficiary and the prior employer, thus the alien was maintaining status. 

~meniedpeiitiol( ___ ~-,-. ~. -:-----~--~--,---.. --~---,.-,------·-. __ --·-·-···-··-~-·---,··--;------, 
Q: Can I:backdate-to'the <late requested for amended petition where .the date·is the-Same as 
briginal petition but the new Start date. is now past~ . 
~:Jtd~~en~~ on ~e sitl;'ation •. Yes, y~u ~an::back~t~ it if th~:iUTiep~e~ ~tion .is:~Qt~~~teriat.t1h 
;the petit1on.such as name changes, merger or acq~Isltion of the ~titioner. Jf.tbe amended actiog 
is material to the decision such as job dutjes -clianges, then the .earliest date you nl!ly'give is th{ 
~djudicaiion.date·. Amended petition can·only be filed for; the petition issues, rtot ~tus issues! 
~Any: change.Tehited'to I-94 should hot be lia:rulied'by amenMd petition but I;.l02. ·Problemf" 
related to split decisions ma):--be re_solved through ·a new petition, not amended.petitiori.· 8 CfRl 
~14.2ili~~~1 ' 

Portability-Bridging . 
Q: The petition A was expired in Feb 2008. The petition B. the first extension was filed in Feb 
2008. C company. a new employer. also filed the extension for the alien in March 2008. Which 
petitions should I adjudicate first? 
A: Adjudicate petition B before C. 
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Q: The beneficiruy was initially granted H1B status for Company A. He then changed 
employers to Company B. then to Company C. When I looked in CLAIMS. the 1-129 for 
Company B was denied ... What do I do? (2nd ed. 4/13/2007) 
A: The officer needs to look further into the case to see whether the beneficiary can bridge 
under Section 105. See Archives section (d) below for an example and diagram that 
demonstrates how bridging works ... 

Concu"en' Employment/Part Time Employment 
Q: Does the petitioner need to list the hours that the beneficiruy is going to work on part-time 
employment? The fact that they are part time is listed on the I-129 and on the LCA. (5th ed. 
4118/2007) Expanded (12th ed. 3/3112008) 
A: The LCA specifies that the range of hours for the beneficiary will be listed in detail on the 1-
129. If the petitioner does not indicate the range of hourS on the 1-129, then an RFE will need to 
be issued. Without the range of hours, the LCA is not valid. To adjudicate an EOS/COS, the 
number of hours is also needed to determine whether or not the alien will have sufficient 
resources not to become a public charge. 

Q: For concurrent employment where there is both non-exempt and exempt emplojment 
(meaning exempt or non-exempt from the cap count), how is the cap counted? (13 ed. 
4/17/2008) 

A: As long as the alien continues to work for the exempt employer and the non-exempt employer 
continues to file as a concurrent employer, the alien is not required to ,be counted. 

Q: Where the concurrent employment is both non-exempt from the cap and exempt from the cap 
do we limit the exempt employment to the period of the non-exempt employment? (13th ed. 
4117 /2008) . 

A: No, per Headquarter (April 2008) we will no longer limit the employment period to match the 
exempt employment period. 

Advanced Parolee 
Q: When the beneficiruy/applicant has been admitted last as an Advanced Parolee. what status 
does the advanced parole give the beneficiruy? (5th ed. 4/ 18/2007) A~ended (12th ed. 3/3112008) 
A: Aliens applying for status as H-IB I L-1 and their dependentS who have been paroled ,into the 
U.S. (not as a humanitarian parole) and were prior H-lB or L-1 aliens may be admitted by the 
adjudicator (through granting the class) and their stay extended without requiring the alien to 
return to CBP to complete their inspection. 

Q: In the split decision we prepare on the H-4 dependents that have been given advance parole. 
what denial template should I use? (Sod ed. 4/23/2007) amended (12th ed. 3/3112008) 
A: This is no longer a basis for denial- see prior question 

I-94s 
NOTE: The most recently issued 1-94 is the controlling document. It indicates the dates in which 
the beneficiary is authorized to work for the petitioner. The 1-797 is authorization for the 
petitioner to employ the beneficiary for the dates listed- for 1-9 purposes. (5th ed. 4118/2007) 
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Q: What action should I take? The petitioner has submitted an amended petition. indicating that 
the inspector made an error and granted the beneficiruy less time then what was granted on the 1-
129 approval notice ... They want an 1-94 with the correct dates. (5th ed. 4/18/2007) 
A: The inspector has the authority to and very well may grant less time than the 1-797. This is 
not an error on the inspector's part. There was a reason, known not necessarily to us, why the 
inspector gave the beneficiary less that the time granted on the 1-129 ·whether it has to do with 
the passport of the beneficiary, certain agreements/limits put on certain countries, etc. As stated 
above, the most recently issued 1-94 is the controlling document. There is no error to correct, 
either by the inspector or in CLAIMS. The 1-129 needs to be filed for an extension of stay, not an 
amended petition. 

1-485 Approved 
Q: If the alien has an approved 1-485 and adjusted status to an LPR ... what do I do with the 1-
129? (7th Ed. 4/20/2007) 
A: It depends on the circumstances. If the date of adjustment is prior to the authorized stay 
expiring, then deny the petition: as the alien is no longer a nonimmigrant. If the date of 
adjustment is after the date of authorized stay expired, approve the petition to cover the gap 
between the expiration of stay and the date of adjus~ent. The employer needs this for 1-9 
purposes. 

I STATUS Questions 
COS/EOS. Requirements- HJB and other classifications 
Q: What are the requirements regarding being in the U.S.? What about other classifications . 
other that Fl 's? (e.g. L's etc.) What is KCC? What is the difference with KCC and sending it to 
the consulate of the beneficiruy's country? (6th Ed. 4119/2007) 
A: The same principles apply for EOS as H-1 B or COS to H-1 B for all other classifications. The 
beneficiary must be here at the time of filing and, for COS, must remain here. For EOS, it 
depends if the beneficiary has time remaining on their previously approved validity period. If the 
beneficiary leaves the country, and assuming the job requires an employee with a degree and the 
benefiCiary has that degree, a split decision would be done. These principles do not necessarily 
apply to other classifications (e.g., Es and Rs have different requirements). For H-IBs, the issues 
are pretty constant and straightforward. 
KCC is the Kentucky Consular Center. KCC will send the duplicate petition to the embassy or 
consulate of the beneficiary's choice; the service center does not send the petition directly (like 
we used to many years ago)'. Clerical will route .the duplicate set of petition and documents as 
well as CLAIMS updates. All you have to do is annotations, approval stamp with signature (on 
,both sets of petitions), and at least two copies of the 1-541 denial notice; staple a Processing 
Worksheet on the front of the file(s) labeling it as a split decision, and route to Clerical. This is 
the process unless the beneficiary is a Canadian citizen (by birth or by conversion, as evidenced 
usually by their passport), in which case we would send the duplicate petition to either pre-flight 

· inspection or the nearest port-of~cmtry. · 

Alie~ Departed prior to filing COS 

Q: Alien was not in the US at the time of filing EOS? 
A: Split decision if otherwise approvable. See 8 CFR 214.2(h)(1S)(i). However, if alien has 
returned as HIB at the time of adjudication, the officer is not precluded from granting the 
extension by using the new 1-94 number from the last admission. 

Q: The alien departed prior to the petition being filed, and returned after the petition was filed -
do we deny the case for abandonment? (2nd ed. 4113/2007) 
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A: If the alien departed prior to the filing of the COS I-129 petition, the alien is not eligible for a 
COS because at the time of filing they were not in NI status, even if they returnduring the 
pendency of the case. If the petition is approved, a split decision needs to be prepared using the 
abandonment denial with an alteration to the facts and discussion section to fit the circumstances, 
as this is not an abandonment denial -they had no status at the time of filing to abandon. (5th ed. 
4/18/2007) The alien would not be precluded from filing a new 1-129 petition for COS at a later 
date, as they have already established a cap number with the first petition. NOTE: The alien in 
this scenario was an F-1 student in OPT ... had the alien been a B-2, there would be a question of 
their intent upon re-entry into the United States, and the second petition might not be approved 

· for COS. Take the current NI classification into account when this situation arises. 

NOTE: Aliens who are not in the United States at the time of filing OR have departed since the 
time of filing are not eligible for COS. If otherwise approvable, a split decision needs to be 
prepared, and the second copy of the petition will need to be sent to KCC or to the POE/PFI. (5th 
ed. 4118/2007) 

Alien Departed after COS is filed 
Q: Why do we need to deny for abandonment COS's in which the beneficimy is seeking COS 
from F-1 <OPT) to H-IB (CAP cases). wherein the beneficimy departed the U.S. after filing? The 
beneficimy has not abandoned their current status. as they are permitted to travel on their F-1 
visa ... Aren't they maintaining their status? What is the regulatory/legal cite for these denials? 
(6th Ed. 4119/2007) 
A: 8 CFR 248.l(a) states: Except for those classes enumerated in § 248.2, any alien lawfully 
admitted to the United States as a nonimmigrant, including an alien who acquired such status 
pursuant to section 24 7 of the Act, who is continuing to maintain his or her nonimmigrant status, 
may apply to have his or her nonimmigrant classification changed to any nonimmigrant 
classification ... 
When a nonimmigrant is not in the U.S.~ technically they are not in status- which is the whole 
basis for recaptured time in Matter ofiT Ascent- The F-1 Visa allows them to depart and return, 
but for the duration of time that they are gone, they are not an F-1. They reapply for admission as 
an F-1 upon re-entry. This is a split decision. If the alien returns to the US at a later date, to 
resume his F-1 OPT, he is not precluded from filing a new 1-129 to change status to HIB- with 
the initial approved HIB (split decision) he ~ould have been counted. 

Inadmissibility- Possible Public Charge- Part-Time Position 
Q: What concerns should the officer address when the position is Part-Time? (4th ed. 4117 /2007) 
amended(llth Ed. 5/18/2007) 
A: The officer will need to take several factors into consideration when the beneficiary is going 
to be paid part-time in order to determine whether the beneficiary may be found inadmissible as a 
possible public charge. These factors include: The location of the position (and cost of living in 
that area), the amount of part- time pay to be received, and the size of the family that the 
beneficiary is supporting; keeping in mind that any H4 dependents cannot work (a spouse that is 
also an F-1 or other NI Classification may be able to work). If there is no 1-539 attached, the 
officer can look at SEVIS to see if there are any dependents listed if the beneficiary is currently 
an F, M, or J. The officer should also keep in mind that there may be income coming in from 
other sources - properties owned abroad, parents, etc. -the beneficiary could also be working 
part-time as an H1B while continuing to attend graduate school. There is an RFE that will be 
added to O:Common in the next few days to address this issue. 

Establishing Maintenance of Status 

7 4/3/2015 

89 



p: The alien left. the US one--(fay after:the .filing ofEOS c~ange ·of employer butretUmed~asB2 
since his HIB status expired., How do I handle this case?L,..____ -~·-----=~,-,---, 
~: If otherwise approvable, a split decision should· be issued to deJ!y_\!js EOS because the alien' 
~~-J!Ot ~!Lth~_H1Bs~!Usany!!l_()reJ 

R: Petition A was revoked on 12/1/0fpetition B was filed on 10/1107 butwas denied ort 
05/02/08. What do I do with petition C filed on 04/30/0S?t 
!A: There is-no bridge. The alien" WaS out of statUs as ofthidate the petitiOn A iasreyok~dsin@ 
the ~titian B wa8 denied. Therefore, deny EOS ~~est for ~Jition c, if oth~rwise approvable[ 

Q: What is considered sufficient proof that the alien is and will continue to maintain status until 
1 0/112007? The beneficiary has completed his F Program. He has submitted a letter from a test 
preparation school indicating that he has been accepted. and indicates in a statement that he will 
be attending the test prep school up through the reguested start date on the I-129. There is no I-20 
for the test prep school in the file. (4th ed. 4/17/2007) 
A: This issue has been superseded by Cap-Gap Relief Regulations dated AprilS, 2008. (14th ed.) 

Q: If the alien is currently an F-1 student that is otherwise gualified. and is due to have his 
program end with the conference of his degree on June 30.2007. and there is no evidence in the 
file or in CLAIMS that shows that an 1-539 or I-765 is pending. will I need to do a split decision? 

A: This issue has been superseded by Cap-Gap Relief Regulations dated April8,2008. (14th ed.) 

Q: Is the 60 days departure rule firmly applied? This beneficiary status expires on 7/30/2006 
and they ask start date 10/01/2007. Is this is a split decision? (6th Ed. 4/19/2007) 
A: This issue has been superseded by Cap-Gap Relief Regulations dated AprilS, 2008. (14th ed.) 

Q: SEVIS indicates the OPT that the student is currently on expires in June. but indicates as well 
that the student "plans to continue classes in July". The program dates indicate that the next 
session begins in July and continues through to 2008. Is this beneficiazy going to maintain his 
status untill0/112007? (6th Ed. 4/19/2007) 
A: Yes- they may be switching from one education level to another, or getting a 2nd degree. If 
his next session is listed in SEVIS, then he is still in DIS as an F-1, and can be considered as 
maintaining that status until 2008. 

I-20ID- . 
Q: What ifthe only evidence submitted of an alien's admission is an 1-20 ID and there is no 
evidence in NilS? ( 151 ed. 4/12/2007) Expanded (12th Ed. 3/31/2008) 
A: Starting in the early 1980's, school information was entered into ST/SC (Student/School) 
database from the I-20AB. Alien entered as an F-1 student (they could go to elementary school at 
that time) and was issued a basic 1-20 ID as well as an 1-94. Entries from that time are not in 
NITS or the archives, and if the student came in as an elementary student and stayed a student 
since, they may not have any other evidence of admission. So, an 1-20 ID is acceptable in lieu of 
an 1-94 to establish admission. However, by August 2003, schools were required to enter into 
SEVIS all current students and assign an "N" number to the student. 
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Q: The petitioner submitted as evidence of the J-1 waiver the application to the Waiver Review 
Board without the recommendation from the Board. Is this acceptable? (4th ed. 4/17 /2007) 
A: No- Ifthe application was approved before October 10,2006, the recommendation would1 

need to be submitted by mail to the CIS servicing office. If on or after October 1 0, 2006 the 
recommendation would be submitted to the VSC. See instructions in Archives, section (c) 
below ... 

Q: If an alien was a J-1. filed an 1-539 in the past and was approved and changed status to 
another NI classification. do we need to check if the alien was subject to 212(e)? (2nd ed. 
4/13/2007) 
A: Presume the officer properly adjudicated the case; if the beneficiary is a physician, however, 
he/she may have a 214(1) waiver which requires other on-going considerations. 

REMINDER: Adjudicators need to verify whether all J-1 exchange visitors (and the J-2 
dependents) are subject to 212(e). The three ·ways in which they can be subject (and all three 
ways need to be checked) are: 
1- If the program is funded all or in any part by either,the U.S. or a Foreign Government directly 
or indirectly; 
2- If the program is listed on Exchange Visitor's Skills list for the beneficiary's country; and · 
3- If the J-1 is a Graduate Medical Student. (1 51 ed. 4/12/2007) expanded (6th Ed. 4119/2007) 

Q: What do I need to look at if the beneficiazy is subject to 212( e)? (1 51 ed. 4/12/2007) 
expanded (11th Ed. 51 18/2007), (12th ed. 3/3112008) 
A: If the beneficiary has a No Objection (NOL)/Government Interest Letter dated on or after 
October 10,2006 they must have the 1-612 waiver approved prior to the filing of the Change of 
Status Request. Verification can be made, if they do not offer the waiver approval- follow the 
instructions listed in the Archives section (c) at the end of this document. .. NOTE: Physicians 
need to have a Conrad 20/30 waiver and can only work at the facility listed on the waiver, as that 
is the facility that they have been granted to work at, and which meets the requirements for the 
Conrad 20/30 waiver (being in an underserved area). If the alien is requesting permission to 
change facilities, see 8 CFR 212.7(c)(9)(iv). Question relating to this issue should be directed to 
a supervisor or a coach. 

Airline Stewardesses 
Q: The beneficiazy was admitted as an airline stewardess ... can they change status? (1st ed. 
4/12/2007) 
A: Airline stewardesses are admitted as D-1 or D-2's. INA 248 indicates that any nonimmigrant 
admitted as a D cannot change status. 

No Status indicated-
Q: The beneficiary's status is not indicated on the I-129 ... what action should I take? (6th Ed. 
4/19/2007) Expanded (12th ed. 3/3112008) 
A: If, even in CLAIMS or NTIS, you cannot determine the beneficiary's current status, RFE. 
Remember to verify that the petitioner has requested an-EOS or COS. If requesting consular 
processing, no verification is necessary. 

Different NI classifzcations changing status to HJB . 
Q: Can the following NI classification change status to HlB? (2nd ed. 4/13/2007) 
A: See each classification below: 

S8- stands for HlA registered nurse/spouse/child. Time as the HIA principal counts 
towards the six year limit. Due to the recent memo issued, time as a dependent does not. 
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Check to see if the beneficiary was the principal, and if so, check to see if they 'teft the 
U.S. for one continuous year. If they were outside the U.S. for one year, they can be 
recounted and the six years start over. If they have not been out for one continuous year, 
then the HlA time needs to be counted, and they would be considered an EOS case, as 
opposed to a cap case. 
TN- TN's can change status to HlB's 
E3 -"Australian Specialty Workers- can change status to HlB's 
HIBl Singapore/Chile nonimmigrants are not precluded from changing status to HI B. 
NOTE- Any case fee receipted after 4/15/2007 must be relocated to Vermont, except for 
E-Filed cases. Added (11th ed. 5/18/2007), Amended (12th ed. 3/31 /2008) 
H3 -Trainees- if less than 18 months, then can change status to HIB - H3 time is 
counted towards 6 year limit. More than 18 months, they may not be able to COS without 
specific amount of time outside the U.S .... Policy decision will be forthcoming. (Sod ed. · 
4/23/2007) 
WT- Visa Waiver Program Visitors- Any alien admitted as a visitor under visa waiver 
program or visa pilot program is not eligible to change his/her nonimmigrant status under 
section 248 of the Act. See 8 CFR 248.2(e). (14th Ed.) 

Q: An alien last admitted as WT and had prior Fl status, is he eligible for COS? 
A: No, status is determined by last admission. (14th Ed.) . 

Q: The petition was filed for the beneficiaty to COS from AI to HIB without I-566. What do I 
do if the petitioner provided no 1-566 but excuses for the RFE? . 
A: COS from AI must have I-566s. Ifl-566 was not submitted after RFE, the. petition must be 
denied. The I 566 is mandatory, No matter what the reason, failure to provide said document is 
grounds for denials. See 8 CFR 248.3( c). 

R] 
I . L....--.----·--. -,~~----.·-·---:, -,---. ---. ·-----. --------::~ 
Q:.A religious related petitioner filed-the petition for. an alien to COS from Rl to.HIR The alien 
baS a pending Rl EOS. · What is the cntrerit pOlicy on the case?~ _ _ 
!A: Consider the following factors before milking the decisio'n-isthe petitioner also the Rll~ 
bmployei:'-for the.J>ending case? Is the positiob a religious occupation?· Has the site ch~k ~~ · 

· bomple'ted for the pendingRI petition yet? If possible, check site reports for both religiou{ 
brganizations ifriot the Sari:te. Is the alien maint:a.4lirig Rstatus? . Has the alien reached 5 ye~ 
:limitation.ofR stat.ustA this an attempt to ciJ:c!J:I!!.vents!_tf;l'-<::.h~f~? Please~§~.-~~rviso.!!ifyoti 
have any_questionl 

H3ToHJB 
Q: I have a case that the beneficiaty is going from H3 to HIB. Are there restrictions on a trainee 
H3 changing to an HIB? (11th Ed. 5/18/2007) 
A: There is not a statutory or regulatory prohibition against an H-3 changing to H-lB (or H~IB 
changing to H-3). There ~e issues to consider, however, with the COS request: 
1. Is the beneficiary maintaining status as an H-3 prior to the filing ofthe·I-129? The intent . 

behind the H-3 classification is, once the training is completed, the beneficiary will return to 
his or her home country. I would pay particular interest to this explanation from the H-lB 
petitioner, and if not sufficient, RFE. 

2. The time already spent as an H-3 will count toward the 6-year limit for an H-lB. This does 
not usually cause a problem unless the beneficiary, for example, was an H-IB, changed to H-
3, and is now changing back to H-I B. ' 

3. A reason for changing to H-1 B may be the filing of a permanent labor certification by the H-
. lB petitioner. If the labor certification was filed with the DOL prior to the filing of the I-129, 
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the beneficiary is ineligible to change to H-1B because there is not a dual intent provision for 
H-3s. 

Otherwise, handle this COS just like any other. 

Reminder: Per INA 248, all NI classifications except C, D, K. WT, WB and some Sand V, can 
change to another NI classification. 

B Nonimmigrants 
Q: How do I know that a B non-immigrant is maintaining status? What can B Nonimmigrants 
do? (1Oth Ed. 5/112007) 
A: B-1 visas are for business, including such things as a need to consult with business associates, 
negotiate a contract, buy goods or materials, settle an estate, appear in a court trial, and participate 
in business or professional conventions or conferences; or, where an applicant will be traveling to 
the United States on behalf of a foreign employer for training or meetings. The individual may 
not receive payment (except for incidental expenses) from a United States source while on a B-1 
visa. 
B-2 visas are issued for general pleasure/tourist travel, such as touring, visits to friends and 
relatives, visits for rest or medical treatment, social or fraternal conventions and conferences, and 
amateur/unpaid participants in cultural or sports events. 
In most instances, consuls will issue a combined B-1/B-2 visa, recognizing that most business 
travel will also include tourist activities. The B 1 or B2 may come in as a missionary or religious 
worker, however he/she can only receive honorary payments. 

EAD Card/Parolee , 
Q: The applicant's previous HlB status expired on 8/22/2006 which at first glance would make 
\him out of status when he filed the 1-129. However. he has an EAD that doesn't expire until 
2/1107 and he has an 1-94 that shows he was paroled in until4/2112007 because he has a 1-485 
pending. For EOS pumoses. is the applicant in status or would this be a split decision? (9th Ed. 
4/25/2007) 
A: Normally an EAD card by itself does not grant nonimmigrant status and the decision would 
be a split decision. As this is a case where they are requesting an EOS and were paroled. in 
approving the petition we are, in effect, admitting the alien as an H1B, which would then grant 
the alien an extension of stay. 

Previous 1~129 pending/not approved j 

Q: The 1-129 petition was filed to argue the split decision made on its prior petition. What should 
I do about it? · 
A: If otherwise approvable, the officer should do a split decision again since the beneficiary is not 
maintaining status. Do not discuss the basis for that prior decision just note that the prior 
COS/EOS was denied and any concerns relating to that denial should have been addressed by 
filing a timely motion to reopen/reconsider the earlier decision. The officer may want to' consider 
sending the 2nd petition· to the NT A unit after issuance of the split decision. 

Q: The bene's previous 1-129 was denied on 06/23/05 and appeal was transferred to AAO on 
Sept 05. However. AAO returned the petition to Vermont on March 1. 06. No decision has been 
made yet. A new petition filed by new employer on Jan 07. What should I do? (9th Ed. 
4/25/2007) Amended and expanded (12th ed. 3/3112008) 
A: If otherwise approvable, this decision will be a split decision, as having a motion pending 
does not grant the beneficiary status... You may also have an issue with unauthorized 
employment if the beneficiary has worked more than 240 days (8 months) past the expiration of 
his/her previously approved petition, if the beneficiary continued to work for the ~e employer 
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(see 8 CFR 274a.l2(b)(2q)). If the alien is changing employers, INA 214(n) <AC 21 sec. 205> is 
controlling. · · 

Revocation 
Q: If the beneficiazy's previous 1-129 was found to be an auto revocation. is he maintaining 
his/her status? 
A: At least, as of the date of revocation, the beneficiary was considered not in status. However, 
a new petition could be filed before revocation to cover the gap. The officer must check the 
system to determine the existence of gap before the current filing ofEOS or COS to make sure 
the beneficiary has been maintaining the nonimmi~ant status. (14th ED.) 

Pending Legalization- --
Q: Is an alien with pending legalization with an approved 1-765 eligible to change status? (2nd 
ed. 4/13/2007) 

· A: Legalization by itself does not extend an alien's nonimmigrant status or grant eligibility for 
change of status. 

TPS 
Q: The beneficiazy is currently in TPS status. Can they request a change of status? (9th Ed. 
4/25/2007) 
A: Aliens under TPS can change status, as long as they are maintaining the TPS status. If the 
TPS status expires, then the alien reverts back to the status held prior to the TPS being' granted 
and would most likely not be eligible for COS. According to statute and regs: INA 244(a)(5)­
The granting of temporary protected status under this section shall not be considered to be 
inconsistent with the granting of nonimmigrant status under ~is Act. 8 CFR 244.1 O(f)(2)(iv) F,or 
the purposes of adjustment of status under section 245 of the Act and change of status under 
section 248 of the Ac~, the alien is considered as being in, and maintaining, lawful status as a 
nonimmigrant while the alien maintains Temporary Protected Status. 

In status on 1 011107? . 
Q: Is the beneficiazy maintaining status if they indicate that they will file for an extension of stay 
in their current classification until the 10/1107 start date for the HIB COS? (2nd ed. 4/13/2007) 
A: If the beneficiary states that they intend to file an extension, check CLAIMS to verify 
whether anything is pending- if they have not filed anything yet, then they have not established 
that they will be in status on the 10/1107 start date. If the pending 1-539 and/or 1-765 is here in 
the CSC, then email CSC PPhelp to get those files pulled and adjudicated. If they have filed with . 
VSC, TSC or NSC, the SC that is in possession of the file(s) can be contacted to adjudicate the 1-
539 and/or 1-765 prior to adjudication of the 1-129. (5th ed. 4/18/2007) The beneficiary/applicant 
must establish that they will be in status, not just propose that they will be in status. 

Q: What if the 1-53911-765 that was filed to extend their stay has to be RFE'ed? What does that 
do to my 1-129? (5th ed. 4/18/2007) 
A: If the 1-53911-765 has to be RFE'ed due to lack of evidence, then the beneficiary has not 
established that they will be in status and a split decision will need to·be prepared. When writing 
the denial, when addressing the extension/work authorization, indicate that the 1-539 or the 1-765 
has not been approved . 

. Q: The 1-539 that the beneficiazy filed for an extension indicates that they wish to change to or 
extend their stay as a B- can they? (5th ed. 4/18/2007) Amended (12th Ed. 3/31/2008) 
A: The alien can, so long as he is otherwise maintaining his/her current nonimmigrant status, 
apply to change to another nonimmigrant status. When adjudica~ing a COS or EOS to a B, keep 
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in mind that the alieri has to establish that their stay is temporary and that they have a foreign 
residence that they have no intent to abandoning. If there is an 1-129 filed on their behalf, the 
officer will have to determine whether this is truly a temporary visit with an intent to depart the 
U.S. Generally, the fact that there is an 1-129 filed on their behalf may lead an officer to believe 
otherwise, and deny the 1-539, setting up the groundwork for an 1-129 split decision as the alien 
will not be in status at the future start date. 

Prior Time Spent out of Status- . 
Q: Do we take any action if. prior to their current status. the alien overstayed or was out of 
status and departed the U.S.? (1 51 ed. 4/12/2007) 
A: We will not consider the prior out of status time EXCEPT for calculation of possible 
Unlawful Presence. 

Unlawful Presence-
Q: When do we start counting unlawful presence? Does it affect the beneficiazy's ability to 
change status? (5th ed. 4118/2007) 
A: No unlawful presence will be gathered while a petition or application is pending; however, 
having a petition or application pending does not establish status. 

CPTandOPT 
Q: What is CPT? What is OPT? ( 151 ed. 4/12/2007) 
A: Curricular Practical Training- Work that is required in order to get the degree .... for 
instance, part of the requirement for a Bachelor's in Architecture is that you serve as an intern in 
an Architectural frrm for a certain# ofweeks/months ... Ifthe beneficiary is currently 
participating in CPT, they have not completed all re~uirements for the degree. CPT completion is 
a requirement to obtain the degree, not an option. (5 ed. 4/18/2007) · 

Optional Practical Training is granted during they school year or after the degree has been 
conferred or after they have met all the course requirements- the student is eligible for up to one 
year of OPT. Evidence? An

1
EAD card or check the SEVIS record. See 8 CFR 214.2(f)(9). 

F-1 Students graduating after the filing date/OPT availability 
Q: What happens when the start date requested is 10/01107 and there is a letter in the file that 
says the beneficiazy will be given a master's degree in June? All requirements have been 
completed. Do they have to have the degree certificate or diploma in hand or just have completed 
the requirements? Do the requirements have to be completed before filing the petition. before 
adjudication. or before the employment start date of October 1? ( 151 ed. 4112/2007) 
A: If they do not have a degree they are required to have either a transcript showing that they 
have completed all of the requirements. If the transcript does not show that they have completed 
all the requirements, then a letter from a college official in addition to the transcript would be 
acceptable... see Archives section (a) below for further details ... NOTE: A letter from the 
school without the transcripts is not acceptable. RFE for the transcripts. (5th ed. 4/18/2007) 

Q: If the alien does not have the degree certificate or diploma in hand but has completed all 
requirements for the Master's degree. can the alien get Optional Practical Training? ( 151 ed. 
4/12/2007) 
A: Yes, they can get OPT during the school year, and prior to their degree being conferred ... see 
Archives section (b) below for further details ... 

Q: If the person has not finished their course of study for the master's degree. we deny them. Is 
it the same concept for a bachelor's degree? I have a current student who has a letter from the 
school stating he has to complete 4 more classes in order to graduate and that he is on the list to 
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graduate this spring. I would think we would have to deny him also ... what happens if he does 
not pass? (6th Ed. 4119/2007) \ 
A: Yes -the only reason why we would approve those without the diploma is that all the course 
and other requirements have been met- if push came to shove at the school they have already 
passed all requirements they could get the diploma tomorrow- they are just waiting until the 
graduation ceremony so that the. diploma can be issued. The benefiCiary in this instance has NOT 
met all his course requirements and therefore is not qualified at the time 1offiling ... 

Passport 
Q: What if the beneficiary. who is in valid Nonimmigrant Status until2008. has an expired 
passport? What action should we take? (5th ed. 4/18/2007) amended (12th Ed. 3/31/2008) 
A: The officer needs to RFE for a valid passport - a valid passport at the time of filing is 
required, excep~ for Canadian citizens. 

I FRAUD Questions 
5:1 Ratio Profile 
Q: What is the 5:1 Ratio? (2nd ed. 4/13/2007) 
A: The 5:1 project was a 30 day sweep to find HlB petitioners that fit into a certain profile that 
tended towards fraud and/or abuse. While the project and sweep are no longer in effect,. if an 
officer finds that an 1-129 fits this profile and/or otherwise warrants attention, they can RFE for 
contracts and/or send a Request for Assistance to CFU. The indicators include businesses with a 
low annuaL income (generally less than $5 million, low number of employees, with an abnonnally 
high rate of filings in a very short time (e.g., $1 million gross annual income with 10 employees 
that has 100 or more filings in the past year). The ratio that was used as a suggested threshold, 
though not a finn guideline, for the project as far as filings was 5:1 -if the company files 5 times 
the number of petitions and applications than the number of employees. 

Q: Are we still checking the petitioner for 5:1 ratio? 
· A: No. Five to one ratio will be one of reasons the petition being forwarded to CFDO (Center 
Frau~ Detection Operation) but not the sole reason. We would still check the petitioner with 
multiple filing for the same beneficiary. 

OSCAR List- Fraud Digest 
Q: The petitioner is on the Fraud Digest List- what do I do with it? (5th ed. 4/18/2007) revised 
(12th ed. 3/31/2oos) . 
A: The.Fraud Digest is in 2 parts- the Index and the Digest, itself. The Index simply gives a list 
of the companies, attorneys, schools, etc. of interest. If the officer fmds that a party oftheir case 
is listed on the Index, the officer needs to look at the actual Digest to detennine why the company 
is on the list and what actions, if any, the officer needs to take. The Fraud Digest is located in the 
CFU folder in O:Common. The Fraud Digest has web links from the Index to the Digest. The 
adjudicator will need to read the Digest infonnation carefully. It may indicate that the company 
is no longer a specific adjudication concern, This is shown by "OK" at the beginning of the 
entry. 

I PROCESS Questions 
NOTE: The following is a list of the most common errors found by AST- these items should be 
carefully scrutinized to verify that the infonnation is complete and correct. .. remember that these 
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issues may affect the approval notice print process, and can generate inquiries/requests for 
correction. (9th Ed. 4/25/2007) Revised and expanded (12th Ed. 3/31/2008) · 

./ Validity date incorrect or missing 

./ Classification missing; incorrect status or classification 

./ Officers did not pull second copy ofl-129 petition to send to KCC- This includes EOS 
&COS . 

./ Missing 1-94 for EOS or COS or 1-94 included but annotated the wrong/incomplete 1-94 
number 

./ Bene birthday not included (or incorrect) 

./ Bene citizenship incorrect 
-I Officer did not stamp deny/approved or is missing signature 
./ Decision on 1-129 but nothing on 1-539 (1-129 approved but nothing on 1-539) 
./ 1-824 is approved for notify to consulate, but officer did not make 1-129 petition copy for 

clerk to send to KCC . 
./ Officers forgot to order RFE, lTD, ITR, deny and withdrawal. 
./ WAC# doesn't match file on RFE notice, etc . 
./ Address is incorrect from CLAIM3 and petition/application - make sure CLAIMS and 

the petition both have the correct address. 

The following is a list of common errors seen by Division 12 . 
./ Country of Citizenship is different from Country of Birth. Change CLAIMS to COC in 

the COB Field. If the case is a COS case, the COC should show the COB. If requesting 
consular processing, COC should be the country of citizenship . 

./ Ensure that CLAIMS infonnation is complete (Name, DOB, COB, etc.) 

./ Australia i~ coded "RALIA" in CLAIMS, not AUSTR, which is French Polynesia. 
Austria is STRIA . 

./ Tasmania is TASMA in CLAIMS. People from Tasmania may also be Australian 
Citizens . 

./ Niger vs. Nigeria- in CLAIMS, Niger is NIGER; Nigeria is NIGIA 

./ TAIWAN= AIT, not CHINA. China= People's Republic of China= Mainland China.· 

./ Split Decisions without 1-541. ' 

./ Name corrections require new ffiiS Checks. If the name is spelled incorrectly or the date 
of birth is incorrect on the notices, this will result in an ffiiS error . 

./. Remember to mark the petition if the dates granted do not match the requested dates . 

./ Ensure that any annotations - ESPECIALLY DATES'- are in legible handwriting -
Clerks are making errors as they cannot decipher the writing of the adjudicator . 

./ Make sure that any attached applications (1-539's, etc.),are complete 

./ Incorrect Classification given 

./ No 1-94 number in CLAIMS 

./ New Attorney (with G-28) is not updated in CLAIMS 

Motions 
Q: What do we do when an untimely filed motion for a denial due to no ACWIA fee. and the 
ACWIA fee is sent with the motion? (11th ed. 5/18/2007) 
A: Per HQ, dismiss the untimely moti9n and refund the ACWIA fee. 

Q: The 1-129 petition was denied and a motion was filed. The case was opened with lTD. Then 
the petitioner withdrew the case. How does the officer update in CLAIMS? 
A: As standard, the 1-129 case would be updated as withdrawal since it is treated as a new or 
pending case once it was reopened due to the motion. On the notice of withdrawal, be sure to 
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give history as it relates to the dates of the denial and filing of motion, and add "MTR" to the 
receipt number. See 8 CFR 103.2(b)(6). (15th Ed.) 

r:----:-.;---, 
!Revocation 
I '-----·---~~, ..... _,.-. . .. . . . , p: Do I need to pull ,the prior petition which is a revocation in order to· proceed with the current 
petition I have now?L'"' ---....-- , _ -~~ -~-~-..., 
lA: Check case histoly in' CLAIMS Jor the revocation first. If the revocation was issued.without 
~ction oflntent to Revoke, it often ~as an "auto revocation" due to _withdrawal by the petitioneB 
r:rhen the current petition may be adjudicated without review of the prior. petition-revocation[ 
~owever, if the revocation was issued after the action of Intent to Revoke, ifmay involve fraud,;o~ 
pther a~judicativejssue ret:lu,t~d by the consular'~~ces .. In this scenario; .it is bett~rtq-~~view ~j; 
revocation case before processmg -the current petition !o make ~ure,that the beneficiary has. been 
fnaintaining the HlB StatUs. Note: the benefici~ was:out o(the status. as of the date the ~tltio~ 
jWas revokedJ · 

SQ94-
Q: Since there is already a SQ94 print-out in file by the contractor. do I have to place another 
S094 print-out in file? (7th Ed. 4/20/2007) 
A: Yes, if the SQ94 print-out in the file is not within 15 days of adjudication for either an 
EOS/COS .approval or denial, then a current SQ94 print-out should be placed in the file. Refer to 
the following HQ memos: 
3/18/2002: Enhanced Processing Instructions 
4/05/2005: Revised Eithanced Processing Instructions 

Q: What is considered evidence of a SQ94 search if No Arrivalor Departure Record is found?, 
(7th Ed. 4/20/2007) . 
A: If the search results in a No Arrival or. DepartUre Record using the 1-94 number, the 
following three print-outs must be in the file as proof of a SQ94 check using the following 
searches: · 

• 1-94 number 
• Name and date of birth 
• Passport number 

. I-94s 
Q: The beneficimy provided a copy ofl-539 reinstatement without 1-94 number as evidence of 
maintaining his/her current Fl status. Can the beneficiary change his/her status to HlB without 1-
94 information? (. 
A: Neither the approval notice ofl-539 reinstatement or tharofl-824 show validity dates or 1-94 
numbers. Therefore, it is all right to adjudicate the COS petition by checking out the latest 1-94 
number in SQ94/NIIS. 

Q: Under what circumstances do we issue a new 1-94 to a Canadian? What are the proper 
procedures? (7th Ed. 4/20/2007) amended (12th ed. 3/3112008) 
A: If the Canadian citizen did not have an 1-94 previously issued to them when they entered 
(came in as a B NN for example), then we need to issue them an 1-94 #or their approval notice 

, will not print. To do this, first the officer should see Anisa Tailor in AST. She will give the 
· officer a blank 1-94. Write the 1-94 #on the 1-129, and update CLAIMS with the 1-94 #. Staple 

the blank 1-94 in the file on the non-record side so that it cannot be used again. From then, the 
officer can continue adjudication. 
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Q: The beneficiazy claimed he/she lost the last 1-94 and asked for replacement with 1-102. 
However. the 1-94 number provided by the beneficiazy is used by another in S094/NTIS. What 
do we do to resolve it? 
A: RFE to obtain the original passport containing the admission stamp showing her/his claimed 
entry or if CLAIMS shows a prior petition with a different 1-94 number that is not in·SQ94/NllS 
then use the new 1-94 number as the basis of action .. (14th ED.) 

Number of Employees 
Q: A check of CLAIMS Mainframe found out the petitioner has a total of 124 cases - On # 12 of · 
the petition the current number of employees is 63. Where are the other 61 beneficiaries? The 
company was established in 2003. Should we wony about the rest of the petitions? (7th Ed. 
4/20/2007) 
A: The number of petitions, which can be an indicator, does not necessarily signify that there is a 
concern on the number of employees. You need to keep in mind a few factors: Some of the 
beneficiaries filed· for could count for more than one petition, attrition, and that some of the 
beneficiaries of the petitions you see may never even have started work for the employer ... 
A general guideline when we become concerned is the 5: I ratio- 5 petitions to 1 employee ... 
This is not concrete by any means, and if there are more indicators of fraud then the 5: 1 ratio may 
be more or less ... See section (f) of Archives for full text of answer ... · 

Split Decisions 
Q: What denial forms do we use for split decisions? (6th Ed. 4/19/2007) 
A: EOS -All cases need an 1-541 denial. 

COS -Not timely filed (only issue) - use the notice in CLAIMS 
All other scenarios- use the 1-541 Denial. 

Q: What start date do I give on a split decision? (6th Ed. 4119/2007) 
A: Approval is from the date of adjudication or a future date - ~ey do not go back in time. 

Q: Under what circumstances can I use the denial letter automatically generated by CLAIMS? ' 
(5th ed. 4118/2007)Amended (12th ed. 3/3112008) -
A: The CLAIMS automatically generated denial notice, in which no separate 1-541 denial would 
need to be prepared, is only used when the petition is UNTIMELY FILED and no reason given 
for the untimely filing. Non-maintenance of status prior to the start date would need an 1-541 
written by the officer. 

Appealbefore AAO 
Q: What action do I take if the HIB in front of me looks approvable but a check of CLAIMS 
finds that the previous petition filed by .the petitioner for the same beneficiazy was denied and is 
on appeal with the AAO? Would this be a cap case or have they already been counted? (6th Ed. 
4/19/2007) 
A: Per HQ guidance in the form of a memo, this case, and any others in which a previous 
petition is bef9re the AAO must be held until the AAO makes a decision on the prior case. 
Regarding the cap, cases aren't counted and visas aren't issued until the case is approved, so- no, 
the case was not previously counted. 

Interjiled petitions/applications 
Q: I have found. in reviewing the I-129. that the 1-539 and evidence for it is interfiled with the 1-
129 ... What action should I take? (5th ed. 4/18/2007) · 
A: Officers arefmding I-539s along with evidence in between the 1-129 Evidence. Some of the 
officers have also found some,J-824's. The officer needs to pull these I-539s and documents and 
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get them to SCOT. We either need to place them in a new file jacket if they were fee'd in oi: send 
them back to the petitioner/beneficiarY for the correct fee. 

Consular Processing/POE's/PFI's 
Q: The petitioner has marked PFI on Part 4 of the petition. but has not listed the PFI or given the 
alien's Canadian Address. How can I determine where to send the petition? (9th Ed. 4/25/2007) 
A: Look in SQ94 to see if the alien made any prior entries, and if so, what was the POE listed on 
the SQ94 screen? That may give you the answer you.need. Otherwise, look through the file to 
see if there is an address anywhere for the beneficiary -a resume, perhaps? 

Q: What do we do when the petitioner has submitted only one copy of the petition and it needs· to 
go for consular processing? 
A: For the petitioner to have AMCON notification on either EOS or COS, the petitioner must 
request the notification and submit a complete duplicate set upon filing. If there is no duplicate 
set or incomplete duplicate, and the petitioner requested AM CON notification, the o.fficer will 
adjudicate the case and place 2 copies of the memo--824letter.doc in o:\common in the file for 
clerical to mail out to the petitioner. Clerical will also affix the labels. If there is a split decision 
but no duplicate was provided, the officer can approve the case and place 2 copies of the memo-
824letter.doc in file for clerical to process also. If it is determined by the officer that the " 
petitioner is_ requesting AM CON notification and a RFE is required for some other issues, the 
officer can request the petitioner to submit a complete duplicate for AM CON notification. 
However, the officer should not issue an RFE for the sole purpose of obtaining a duplicate set of 
documentation. (14th Ed.) . 

Q: When the beneficiary is in/from Canada. who gets consular processing and who gets 
processed at the POE or PFI? (5th ed. 4/18/2007) . . 
A: Canadian citizens will get processed at the port-of-entry (POE) or the pre-flight-inspection 
(PFO. Landed immigrants or other non-citizens of Canada get processed at the consulate. 

Q: What about if the beneficiary is a naturized citizen of Canada and asks for Consular 
processing?. Do we grant their request and send it to a consulate. or do we change the consular 
notification to POE/PFI? (8th ed. 4/23/2007) · / 
A: It depends on the circumstances. Sometimes, if the alien is overseas (not coming from 
Canada) and will be boarding·a plane in Paris, for instance, we may send it to KCC for a 
"courtesy" notice. The alien may want to apply for visa, even though it is not needed, to avoid 
problems boarding a plane from Paris to the US. However, if the petition shows Canadian 
address, send it to a POE or PFI. 

Q: Is there a more up-to-dat~ list of the visa issuing posts? (5th ed. 4/18/2007) 
A: The Visa Issuing Posts list that is in O:Common and was a part of the training materials given 
in the last few HI B training sessions is riot the most up-to-date ... because the list is not constant -
it changes on a regular basis. If the petitioner requests consular processing at a post not listed, go 
to the State Department's Reciprocity List & Country Documents Finder (a.k.a. the FAM) and 
see what posts are listed for the country that the petitioner is requesting. If it is not in the F AM, 
then there is not a visa issuing post in that' area and a nearby post will need to be selected. 

IBIS 
Q:. Do I have to run an ffiiS guery on employment-based petitioners? (11th Ed. 5/18/2007) 
A: No. Employment-based petitioners that are business entities do not need to be queried. Sole 
proprietorships are considered business entities so they do not need to be queried. Exception: · 
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Individual persons that are not considered business entities must be queried. See pg. 12 of the 
ffiiS SOP. 

Q: Do I have to place an ffiiS stamp on the petition for a business petitioner? (11th ed. 
5/18/2007) 
A: Yes. Per ffiiS SOP, p. 40, " ... ffiiS queries are not required for business petitioners on 
employment-based petitions. The adjudicator must apply the ffiiS stamp near the subject's 
infonnation·on the application/petition, circle ''NR" for ''Not Required'', and annotate inside the 
stamp the date it was detennined that ffiiS was not required. If more than one beneficiary on a , 
multi-beneficiary 1-129 petition does not reql}ire an ffiiS query, USCIS personnel are only 
required to apply the ffiiS stamp once and annotate inside the stamp the number of beneficiaries 
not requiring a query." 

NSEERS 
Q: When do we check NSEERS? 
A: See NSEERS I-129 Processing Instruction-When to RFE in o:common\adj\NSEERS\SOP 
for details. 

Fees 
R·: Does,the petitioner.ITCbA. heed to submitFraud fee ifthe:alien'-s priofemployer is UCJ 
Merced? · 
!A: No, alll 0 eampuses ofUniv~rsj!Y_,of California are -·go_v_e_m_e--:-d .,....~y-:-. "the R~g~_~ts. · :J'het:eforeJ 
;ucLA is· exempt from Fraud fe~ 

Q: Is there a lesser fee on H1B renewal cases? (4th ed. 4/17/2007) 
A: Maybe- if same employer, yes. If new employer, then no. · 

Q: Can we RFE for higher ACWIA fees when it appears by the # of petitions filed that the 
petitioner has 25 or more FTE employees? (6th Ed. 4/19/2007) 
A: No:... per HQ guidance, do not RFE for the difference in the ACWIA fee. If, however, you 
receive evidence of the # of employees and you fmd that the petitioner does in fact have 25 ~r 
more FTE employees, then you can RFE for the difference in the fee . 

.. \ 

Q: How do we calculate the ACWIA fee when the petitioner has part-time employees? 
Scenario: The petitioner paid an ACWIA fee of$750. while indicating that he had 35 employees. 
In response to the RFE. the petitioner indicated they have 24 Ftr employees and 11 Ptr 
employees. and therefore does not have to pay the full $1500. Is there a ratio of# ofPtr . 
employees equals 1 Ftr employee? What is the regulatOQ' cite for a denial? (11th Ed. 5/18/2007) 
A: INA 214( c )(9)(B) requires the lesser fee for those with not more than 25 full time equivalent 
employees. The statute presumes that the ACWIA fee will be $1500 unless the petitioner shows 
otherwise. In this case 24 Frr and 11 PIT add up to at least 25 FIT equivalent positions. 
Adjudicators do not routin~ly challenge the number of employees, but if inconsistencies are 
found, the adjudicator should look more closely at the case. 

Q: The alien has been the beneficiruy of multiple 1-129 petitions: the current petition appears to 
be the 1st extension filed by this petitioner for this alien. Does the petitioner qualify for ACWIA 
fee exemption? 
A: Check the petition to make sure that there are no employer name changes, merger, or 
acquisition changes which may qualify the petitioner for fee exemption before the issuance of 
RFE for ACWIA fee. 
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(b )(7)( e) 

SEVIS Printout-
Reminder: ALL F, M, and J Nonimmigrants must have a SEVIS printout in the file (I st ed. 
4/12/2007), unless the petitioner is requesting consular/POE/PFI notification. (2nd ed. 4/13/2007) 
Expanded ( 12'6 Ed. 3/31 /2008) The purpose of the SEVIS printout is to verify the status of the 
alien. SEVIS is updated with an F, J, or M alien registers under NSEERS. In lieu of the 
NSEERS printout, you may print out the NSEERS screen in SEVIS to verify registration. 

SEVIS Status-
Q: What is the meaning of Deactivated in the SEVIS record status field? (2nd ed. 4/13/2007) 
A: Typically, the student will retain the same N# for the entirety of their student status, and the 
officer, when doing a search using theN# will see multiple records for a student if these 
transfers/changes have occurred. The current record will show Active, and the previous records 
will show Deactivated. If the SEVIS record.indicates Deactivated, look to see ifthe student 
transferred to another school or educational level. There may be circumstances in which the 
student is issued a new N#, so if the officer fmds only a deactivated record in SEVIS, it is 
recommended that the officer run a name/doh search in SEVIS to see if another N# was issued. 

I-765's-
Q: What eligibility code do I give the dependent spouse of an L or E on the 1-765? (2nd ed. 
4113/2007) 
A: The most up-to-date information on the eligibility codes for E and L dependent spouses is 
listed on the Instructions to the 1-765. 

1-824's 
Q: What do I do with the 1-824 that is attached to the 1-129? {1st ed. 4112/2007) 
A: Any 1-824 attached to the 1-129 needs to be adjudicated by the officer-the clerical staff or 
the officer will update when the 1-129 is updated. 

CLAIMS Updating-
Q: Does the SEVIS N# needs to be entered into CLAIMS? (2nd ed. 4113/2007) 
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A: IF you have an F, M, or J requesting a change of status to an H (or any other classification), 
verification needs to be made in CLAIMS that the SEVIS N# is correctly listed on the beneficiary 
screen. If it is not, the officer MUST correct it and save the changes. If this is not done, SEVIS 
will not be updated when the decision on the COS is made. 

RFE - . -----·~~~-,..~. ---·-··:-~- . . . . . . . ;;;:;---] p: If the officer chooses to m~e .~ ~~lephone r~"ll~st for eviden~e. what must th~ _offic~n 
document to establish the RFE~ . 
~:The notes must b~ legible by the Writer (the officer) including the. date/tim~ of phone cau;_th~ 
r~e of th7-Person whom ,Y-OU called Or'Spoke with~ the discussed·issue~,~d th_t?..:..~g~~ . 
doQ!!!D~t~l . 

Previous Filings 
Q: How do I determine when the beneficiazy first entered as an HlB? (61h Ed. 4/19/2007) 
A: You will need to backtrack through the previous petitions in CLAIMS and you may need to 
check SQ94 afterwards. For instructions on backtracking through CLAIMS, see Archives (f) 
below ... 

REMINDER: When adjudicating an amended petition asking for corrected validity dates, be 
aware of both the to and from dates to ensure they follow the LCA, dates requeste~ AND any 
licensing issues. (71h E<l 4/20/2007) 

B4 Dependents 
Q:Ti1e dc;mendent H4 was nof iri US at time offiiing EOS. Deny himJher?: _ 
!A: .If the H4 visa expired at the time of adjudication, den,Y- EOS. If visa is valid, it is all righ!JQ 
~roceed with adjudication if the alien retrimedUSf . · 

Q: How do I process the H4 Dependents when there are multiple applicants on the 1-539 and one 
of the children is about to reach. or has reached the age of21? (61h Ed. 4/19/2007) . 

, A: If the child has turned 21 prior to the date of adjudication, then a split decision will be done in· 
CLAIMS, and the remaining applicants can be approved, if otherwise eligible, for the time 
requested. A denial letter will need to be prepared for the 21 year old applicant. 

If the child is turning 21 after adjudication and during the time requested, the officer should, if 
otherwise approvable, approve the decision but limit the ''to" date to the day before the child's 
21 51 birthday. 

I QUOTA Issues 
REMINDER: Quota-exempt cases can IMMEDIATELY start employment upon approval. 
These include Universities, Non-profit research institutions, etc. Be sure to look at the petitioner 
and at the date of requested employment to determine visa availability. (81h ed. 4/23/2007) 

f._tlJ'. exemp_tif!.~--.. -. _ . . .. . . . . . . . .· ... . . . . .. . ·. 
Q: Does employment by US Government such· as Dept. of Defense as a. research contracton 
gualifyfor cap exemptiort as employin(mt ofgovernmentresearch'otganization?L · _ 
t.(: No. The contract peeds;to be. With the specific research group~Withili DeP.t. ·ofDeferis7~ 
~.the e_mploymentmust be With reSearch; command at:a command.siteJ 

E"or in Cap Eligibility 
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Q: What do I do if we receipted a case and found that the petitioner made an error indicating 
eligibility for the Cap on the petition? (llth Ed. 5118/2007) · · 
A: We deny the petition. For example, if the petitioner marked on the petition that the 
beneficiary. was the holder of a U.S. Master's degree and we accepted it under the Master's Cap­
and the adjudicator determined that the degree is actually a foreign degree, then a denial would be 
issued. There are no fee refunds, because it was a petitioner error. If, however, the petitioner 
was not aware the master's degree had to be a U.S. school and marked the petition properly as, 
"no the school was not a U.S. school", and we accepted it under the Master's Cap then it would 
be our error. It would have to go back to the contractor for a rejection and fee refund because it 
was a service error. 

Already Counted? 
Q: What action should ltake? A beneficiary is approved from F-1 to H-1B for a well-known 
university (cap-exempt) for three years. During this three year period. a computer consulting 
company (which is not cap-exempt) files a petition in behalf of the same beneficiary. This 
petition is approved and the beneficiary is extended and counted against the H-1B cap. A third 
company has now filed a petition in behalf of the same beneficiary: evidence submitted with this 
petition shows that the beneficiary has never worked for the computer consulting company. but· 
rather has continuously worked for the university. Does this beneficiary need to be counted. as 
they did not actually work for the cap company? (8th ed. 4/23/2007) · · 
A: The beneficiary does not need to be counted against the cap again. 

Not Eligible for Recount? 
Q: When is an HlB eligible to be recounted? (1 51 ed. 4/12/2007) 
A: If the alien is requesting that the 6 year clock be reset, but you fmd that they have not spent a 
continuous year outside the U.S., they are not eligible for recounting. They should, however, be · 
considered as an EOS case. · 

Q: What if the alien changed to a different noniminigrant classification for more that one 
year .. .Is that considered sufficient for resetting the clock? (3rd Ed. 4116/2007) 
A: The alien must be OUTSIDE the U.S. for one continuous year. The only NI classification 
that the alien can' be admitted as that will not 'break' that continuity is time in B status, however, 
time in B NI status does not count towards the one year timeframe, either. E.g.- HIB leaves the 
U.S. and re-enters 9 months later as a B for three months. The alien has not met the 12 month 
requirement. Even though the B time did not make a break in the 12 months, the 3 months in B 
status will not count towards the 12 month requirement. The alien will need to stay outside the 
U.S. another 3 months to have his 6 years reset. . . 

Q: Can the beneficiary's time be reset? The beneficiary was classified as an H for six years. and 
then changed status in the US to an 0-1 which she has been on for the last couple of years. Is the 
beneficiary now entitled to another six years ofH time since it's been at least one year since she's 
been in H status?· The beneficiary does not gualify for any exceptions to the 6 year rule ... (11th 
Ed. 5/18/2007 Amended(12th Ed. 3/31/2008) · 
A: 1The regulations (8 CFR 214.2(h)(l3Xiii)(A)) state that a beneficiary once classified as an H-
1 B may not change back to H-lB unless he or she has been physically outside the U.S. for the 
immediate prioryear. In other words, it's permissible to change from H-IB to another 
classification such as 0-1, but the beneficiary can't change back to H-IB unless they reside out of 
the U.S. for one year. Be mindful that an alien eligible for AC21 Section 104 or 106 status may 
change back to H-1 B from another non-immigrant status as long as .the alien is otherwise 
maintaining their status (i.e. H-lB to 0-1 to Hl-B). 

/ 
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Eligibility for Advanced Degree Cap 
Q: Can the beneficiary use a U.S. Bachelor's degree and experience to qualify for the Advanced 
degree cap? (1 51 ed. 4/12/2007) 
A: The Master's degree niust be 'earned' from a U.S. institution; the Bachelor's + 5 years of 
experience do not qualify for this Congressional exception to the overall H-lB cap. Deny. 

Q: The HlB Data Collection Form indicates that the alien is in a U.S. doctorate program. but it 
does not show that a· degree was conferred or that the alien has a U.S. Master's degree ... Are they 
qualified for an Advanced Degree cap HlB? (3rd Ed. 4/16/2007) 
A: The adjudicator will need to look at a couple items on the alien's transcript and determine 
how he alien entered the program and with what degree, as well as where they are in the doctorate 
program. See Archives, section (e) for further instructions ... 

p: Is Am~rican UniversitY in Beiiut a US based University for Advanced Degree Cap ca~ 

purposes?- . ".,_,.,....'"'··-~:-~- . _ ----.-·--- , 
!A: There are Jots of Americ~ Universities all over the.world. Notevery American'Unive~!)'j§ 
~ualified for Adv~9-~ Degre~ ~P·. I: or e~ple, the Ainericari pniversity ofBei:nJt wa8..,., 
founded under a chm:ter from the .State of New York .. The;University .is registered wjth anf! 
recognized by the Department of Education of New York State since 1'863~ In the us, th~c 
~erican UniversitY in Cairo· is-licensed to grant degrees .and is incOrporated oy th~Siate' of 
if>elaware. On ihe other hand, the Ameiicait University in bubai.pnly holds anagerit's licen~ 
;issued by theDi~ct~f~ol~~i~ Education·Licensure _Co~ission. Here is, some inforniatioq 
about other Amencan Uiuverstties-::J 

~ American University ofKuwiil___ . 
l · Contract with qartmouth tor'g~velq~ curricult!m 
i US accreditation not show.g 

cari Un1versi!:): of the caiii)i)ein~ 
dite'd onlr -~=----::--=-~ 

~-~ffil~ated -~th l}~~itals for CliniCal Elective·Rotations 

~~. ·~-AiiiericanDnivel'Sity.of Afghanistan · 
1~ . ,: .contraet.withDa.rtri!o_·uth tor4e.YelopJurr1Cuium 
~_US acc~di~tiO!!:!!Ot Sh<!~ 

rt':""~-~ ~erlcai} Univ~ril.cy of to .. ~ 
. . . .· Dt~c~.Learnmg Program, 
' • . us'·accreditaticin noi showrl 

[J
~ericari,University o~sovd · . 
Primarily a Jr. College ::-:-":=:-"""-::--"'~:::-:-~~=--::-~--., 
Student Ex<;~ge. a~eni~t with Rcichester Institute ofTechn§Jgg}.l 
US accreditation not ;shown 

Requests for Starts earlier than 1011/2007-
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Q: What do we do if the petitioner is asking for a start date prior to 10/112007? (2nd ed. 
4/13/2007) 
A: There are three options depending upon the facts of the case -

I. Quota exempt cases can start at any time. 
2. For those individuals from Chile/Singapore the FY 2007 quota has not yet been met and 

so would be eligible to have an earlier start date. · 
3. For all others: on advanced degree cases we will deny because a visa number is not 

available for FY 2007. If they don't qualify for a 2008 cap number we should deny 
without refund. They filed and it made it to the floor for adjudication- thus we will 
make a decision. . (9th Ed. 4/25/2007) **Amendment** 

Advanced Degree vs. regular quota . 
Q: Why is there an advanced degree guota in addition to the regular guota? (4th ed. 4/17 /2007) 
A: After WWII, the country needed many individuals with college degrees in order to expand . 
the economy and create jobs. In response, Congress created the HI program. At that time there 
were no limitations on the number of aliens who could enter under this program. In 1990, 
Congress determined that the future numbers should not exceed 65,000. In the late 1990's, 
Congress raised the quota in response to Y2K concerns and the booming economy. Since then, 
the basic quota has returned to the congressionally-mandated 65,000. Congress then realized that 
the quota was limiting the admission of aliens who were job-creators and economy expanders, 
especially those holding an advanced degree. Further, as a result of9/ll, U.S. colleges and 
universities were no longer obtaining the diversity of students from abroad as before that 
contributed to a well-rounded education. To encourage foreign students to study at the graduate 
level in the U.S. as well as create jobs and improve the economy, congress created the 20,000 per 
year advanced degree cap. 

I ELIGffill..ITY Issues 
SpecialzyOccupadon 
Q: How can I tell whether the position is a specialty occupation when the duties listed are so 
technical that I cannot determine what the beneficiruy will be doing? (6th Ed. 4119/2007) . 
A: RFE the case, requesting that the petitioner submit a job description, including all duties, in 
non-technical terms. If the petitioner cannot explain what the beneficiary. is doing, then we can 
deny, as they have not established that the position is a specialty occupation. . . 

Wage 

Q:noioVerifiilldeTiOeS a£mt:Y to non.:iJnmi![ants? 
~: No, p6verty ·guidelines may apply to immi~ts<-:-b7"ut-. d:co_n_o,.....,,t..,..ap-p:cly,_t-o_il __ on--:cimm-i:--gran--'-.. · -ts--:-in.....,_ c"""lu-=do:-in·g 
HIB, B~·or even. F. For students, they must demonstrate with doeuments'that they are able tp pa~ 
~or. their:stUdy !llld:an:Y expense 'While they remain. in u·s~. Poverty guidelines dohot applyJ~thd 
FP~~SOrS whom arelisted,on J.:134s.; 'Remember:all non~immi~t'aliens must otherwis~ 
~blish that theY.· will rio_tbecoiJ!e a pub!i~charg~ 

Q: An IT company filed the petition with LCA showing the prevailing wage about $72;000 for 
the offsite position in San Jose area. However. the wage indicated on the petition was $53.000. 
Should the officer address the discrepancy? 
A: Generally, the enforcement aCtivities relating to prevailing wage is the responsibility of DOL. 
Under DOL rules, no action can be taken until the employer has not paid the appropriate wage. 
There is no statutory or regulatory provision for prospective enforcement of this issue. Thus, it is 
not issue on AM CON notification, Change of Status or Change of Employer cases. If an 

24 4/3/2015 

106 



employer did not pay an alien in the past the appropriate wage, we can consider action under the 
revocation provisions. See 8 CFR 214.2(h)(ll}(B)(iii)(A). (15th Ed.) 

Models- HJB3's 
Q: What criteria do I look at when I am adjudicating a model? (lOth Ed. 5/1/2007) 
A: Regarding H 1 B3 models (in Claims they are just H lBs ): These are so rare, most officers 
probably won't see any. HIB models obviously do not require a degree. They were included in 
HIB .way back when because HQ didn't know where to put them. When AAO ruled that models 
with high salaries ($250 per hour and more) could qualify as 01 'sin the business category, most 
high profile models use that road. But once in a while we get an HlB. 

Look for: 
1. The high salary 
2. An established agent or agency (like the Ford Model Agency in NY) that represents 

them. A good way to verify a top agent/agency is to RFE for names of other high profile 
models they represent. The top agencies listed below in this e-mail is a good reference. 

3. A contract with the work itinerary, salary, clients, etc. 
4·. Past history of work and representation 
5. Magazine covers, ads, articles from major modeVglamour magazines (always ask for 

circulation numbers)· 
6. · Awards, recognition, etc. 

Internet checks of the model, agency, etc. 
Usually HlB3 models command $250 per hour and this would meet one of the HIB3 criterion in 
establishing distinguished merit and ability. High remuneration is also a criterion for the 0 
classification, as well. $25 an hour would not meet such criteria. Since most of the petitioners 
are agents please make sure that there is a contract that spells out the terms of the contractual 
relationship. Also, these aliens need an itinerary of events. Please review your law books for the 
types of evidence required to establish eligibility for the HlB3 or 0 classification. Remember, 
many high profile models are not as well known as Elle MacPherson and Tyra Banks. So use the 
whole range of considerations listed above when adjudicating HIB models. 

Strike/Lockout 
Q: I have a petition here from a non-profit organization. Enclosed with the petition is a 
Collective Bargaining Agreement between the petitioner and UAW. I seem to recall that H-IBI 
has a no-strike clause. or can not go on picket/strike. If this is true. how shall I ensure. thru RFE. 
the petitioner is made aware of this restriction? (lOth Ed. 5/112007) 
A: Hlb are not prohibited from striking. They are prohibited from crossing the picket line and 
the employment of the alien would adversely affect the wages and working conditions ofUS 
employees, as certified by DOL. Since this office has not received such a certification, it is not 
an issue. 

·' 

Previous Work Authorizations 
Q: If the beneficiary is currently working while in L2 status. do we have to count that time? So 
are they still considered to be under the L2 which is not countable towards the six year maximum 
time limit? (7th Ed. 4/20/2007) · 
A: Per the December memo, dependent time - including time in which employment is authorized 
- is not counted towards the 6 year limit. 

Contracts-
Q: What should I be looking at when examining a contract? (6th Ed. 4/19/2007) 
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A: As a general guideline ONLY - look to see who the parties of the contract are, what the 
duties or the job being contracted actually is, how long is the contract for, who has control of the 
persons that are doing the contract work - look at all related supplements - there may be a · 
Purchase Agreement or a Work Order. It is a bonus if the beneficiary's name is listed in the 
contract, but by no means required. The contract should ideally be good for at least a year. 

NOTE: See 0:\ADJ div\ 1-129\ Hlbl\Computer Consultants.doc for guidance on jobs in the 
computer industry. Note that this is local internal guidance only and not for public dissemination. 
(11th Ed. 5/18/2007) . 

Q: A staffmg firm. new business. has income less than 5 million in 2006. It seems to have 
legitimate work with actual duties for the position. What do I ask for RFE? 
A: Contracts showing the described duties & the respective work location and covering the 
requested employment period or one year whatever is less. 

Optometrists -
Q: The petitioner has submitted eXa.m results from the National Board ofExaminers ... Does this 
suffice. or do they need a license? (2nd ed. 4/13/2007) 
A: Each state requires a license to practice Optometry. Each state decides which methods it will 
use to issue licenses. The National Board of Examiners gives an examination that is wholly, odn 
part, incorporated into the licensing process. Some states just go by the exam results, some take'· · 
part or all of the exam results and combine them with other additional oral, written, or practical 
exams, or exams in specific topics, such as law or pharmacology. Even though the alien passed 
the exam, that test is just one step in the whole stat~ licensing process, so exam results alone are 
not sufficient evidence of licensure. 

Architects-
Q: Do architects need licenses? (3rd Ed. 4116/2007) 
A: As with engineers, it depends on the duties of the architect and who they will be working 
for/under. If the architect is working directly for the public, they either need a license, or 
depending on the circumstances/state they are working in, need to be working under a licensed 
architect that can sign off on their work. Look at the individual state requirements. As a rule, 
however, licenses for architects are not required when the duties do not include design work but 
do require knowledge of architecture, urban planning or geography. 

Acupuncturists -
Q: Do licensed acupuncturists tvpically qualify as a specialty occupation? (4th ed. 4/17/2007) . 
A: As with certain other occupations, the officer will need to see what the licensing 
requirements are for each state, to determine whether the position qualifies as a specialty 
occupation. In California, for example, in order to obtain a license to practice acupuncture, the 
state requires a Master's Degree, making it a specialty occupation. Most states require at least a 
two year program at a school that teaches Traditional Chinese Medicine, and many of these 
require a bachelor's degree (in any subject) to qualify for the program. 

Private school teacher-
Q: Do private school teachers reguire licenses? (lOth Ed. 5/112007) 
A: Private schools do not require licensing through the state/area. They do, however, need to 
demonstrate that the position~ a .specialty occupation- Private schools are not comparable to· 
public schools, as far as specialty occupation qualifications go. The licensing requirement covers 
the industry standards prong as far as public schools go, but does not cover private school 
teachers as they are not required to obtain a license. Without the licensing requirement, they can 

l 
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and often do have difficulty in proving that the position is, indeed, a specialty occupation. The 
OOH covers public school teachers only. It does mention private school teachers, but only to say 
that there are vast variations as to the requirements that each individual private school has for 
their teaching staff. They will have to go through prongs 3 or 4 ... 

Q: Are Montessori Teachers a specialty occupation? Do they require a license? (5th ed. 
4118/2007) 
A: The officer will need to make the determination on whether the position is actually that of a 
teacher, whether the school requires all teachers to have a bachelor's as a requirement, etc. Is this 
a school that is providing an educational curriculum with lesson plans, etc. or is this a day care 
provider. A good way to check on some or all of this information, besides the case itself, is to do 
a search on the Internet. As far as licensing is concerned, generally Montessori teachers do not· 
require state-issued licenses or credentials to ~each, because Montessori's are private schools and 
therefore not subject to the Iicensinglcredentialing requirements. 

Medical Workers 
Q: Do psychiatric residents require a license? (6th Ed. 4/19/2007) 
A: Psychiatry is a field of medicine and psychiatrists are medical doctors. Like any other 
resident doctor profession, the beneficiary has to be licensed, or if allowed in the state of intended 
employment, has to be working in a licensed facility/hospital and/or under a licensed physician's 
supervision. In New York State, for example, residents are not required to have a license, as long 
as they are working for a licensed facility. 

Licensing vs. Certification (Visa Screen) 
Q: What is the difference between licensure and certification? (2nd ed. 4/13/2007) 
A: Licensing is a requirement for the approval of the petition. It is a classification issue. 
Essentially, there are three scenarios that the officer may encounter ... 
1 - Initially the alien .may have a temporary or permanent. license from the state of intended 
employment; or 
2 - The state may allow the alien to work under the supervision of a licensed professional; or 
3 - The alien will submit a letter from the state indicating that a permanent or temporary license 
will be issued once the alien enters the U.S. or after approval by USCIS. 

Certification is an admissibility issue. Therefore, this is only an issue on COS or EOS 
cases. AmCon cases and POE/PFI cases are resolved at the visa issuance and/or admission to the 
u.s. 

Resourcl!!_[pr Licensure Requirements . . . _ " p: The petitioner cla~s.the:bene~c.iazy does not ha:vet? meet.any ex~ or licen.se require!fients 
smce the proffered pos1tton "physiCian" would be working onmternet site. 'ls·this correct?L ___ _ 
l-\: As a physician; the beneficiary must.comply.with licensmg.and·examination requirements of 
fiNA.212(jX2XA). '·The petitioner is nota research ornon~rofit organization elig!ble to exem.Qt.~ 
~J1ysician from the 2120) rules~ 

Q: Where do I fmd out whether occupations require licensing? (2nd ed. 4/13/2007) revised (12th 
Ed. 3/31/2008) 
A: The Occupation.al Outlook Handbook (OOH) gives general guidance in this area. A search 
of the internet utilizing a search engine such as Google or Yahoo using "License requirements for 
(occupation)" as the search parameters will generally give you several sites that will either give 
you general information for all states or state-specific information. 
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Q: At the time of adjudication. alien's permanent license was expired. for a year. If otherwise 
approvable. should we grant the extension for 3 years as requested or 1 year? 
A: Since the license is a permanent one, the fact that it is expired is not relevant to the decision. 
However, the officer may want to checkonline sources to make sure the respective permanent 
license was not revoked before the requested 3 years extension is granted. (15th Ed.) 

Q: The petition was filed for the beneficiary with 1 year training level medical license to work for 
the internal medical residency program in P A area. How many years do I grant the beneficiary 
for extension? 
A: One year due to his/her training license because the beneficiary does not hold a permanent 
license. 

Q: The petition was filed for the position as a resident physician in California. The attorney 
argued that the beneficiary with a Texas medical license should be granted for 3-year extension "l 
since it is just a matter of time for the beneficiruy to get his/her CA license with the license & 
experience he/she has now. Is it true? · 
A: No. Unless the petitioner provides a copy of the beneficiary's CA medical license, the . 
beneficiary is not qualified to practice medicine in California and cannot immediately engage in 
his profession. 

Q: The petition was filed for the position as a physician resident in pathology in.NY area. The 
beneficiary has not'completed #3 exam ofUSMLE. The attorney argued that the beneficiary does 
not need a state medical license since he/she won't have direct contact with patients. Is he right? 
A: No. As foreign medical graduates, they must complete all exams ofUSMLE in order to 
receive graduate medical education or training in the United States. See INA 212G)(I)(B). Since 
the beneficiary is not coming pursuant to an invitation from a public or nonprofit private 
educational or research institution or agency in US to teach or conduct research, or both, he/she is 
not exempt from all the req~ired Federation licensing examination even he/she won't perform 
direct patient care, to qualify as a HlB. See INA 212G)(2)(A). The beneficiary apparently is nQt 
an international renown physician to be qualified under 8 CFR 214.2(h)(4)(viii), either. 

Q: When do we need the license for the position as a civil engineer? 
A: If the petitioner is a civil engineering firm specializing in Civil engineering project 
development or research, it must submit evidence showing that the beneficiary has required state 
civil engineer license to practice the profession or he/she would be supervised by a licensed civil 
engineer within the company. If the petitioner is a construction company assuming the duties 
require a civil engineer to perform, he/she must possess state civil engineer license or be 
supervised by an engineer with such license with-in the company. If the duties described by the/ 
construction company are unrelated to those duties of a civil engineer, then the license is not 
required. However, then examine the duties carefully to make sure them·qualified the position 
(not the job title) as a specialty occupation. ' / 

·Q: Do law clerks require license? 
A: It depends on the claimed duties provided by the petitioner. If a law clerk performs the 
duties similar to those of a lawyer, he/she must be licensed to fully perform the occupation.· 
Limiting the duties of the position will not exempt the alien from·a license. At issue is the 
occupation not the duties. If the position requires a law degree to perform, then the occupation is 
law and the alien is required to be licensed. However, if the occupation is that of a law clerk, · 
then whether the po~ition is qualified as a specialty occupation may be in question. See 8 CFR 
214.2(h)(4)(v). (14th Ed.) · 
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Import/Export Companies & Iran Sanctions 
Q: How do I handle petitions that that are Import/Export companies involving Iranians or 
sensitive technology and/or services? (6th Ed. 4/19/2007) 
A: If you have a case in which a petitioner's business is or relates to the imp·ort/export industry, 
in which the petitioner is linked in any way to Iran OR whose business relates to Sensitive 
Technology goods or services, the Importer/Exporter and possibly the beneficiary, depending on 
the position they are petitioning for, is required to be licensed by the Department of Treasury's 
Export Control Agency. If there is no evidence of this in the file, RFE for the license or proof 
that they do not need a license. 
For more information, take a look at the information in the Iran folder- the link is: 
0:\ADJ div\ I-129\Reference Material\lran 

LCA 

1
Q: ~e s.ubmitted LCA was issued. in error by D?kduring the petitioner's disbarment period due 
to violations. What should the officer do about 1t?L......_ 
~:Deny it because ofthe'invalid LCA: .The said_LCA wa.S issued during the period when the 
Petitioner was barred for DOL violations. Therefore, the LCA is· invalid even if the :Qetitione~ 
iwas subseguently became active at tlle time of filing the ~titionJ 

·--· . . . . . - . :--·-· . . -·-·· . l 
~: The job title "business development specialist" is listed on the· petition but the. industrial code 
'on the"submitted LCA is "030". computer industry with the same job code.· Do they. have to bd 
~onsistent?L- . . . ..,......__ . -------··· . . 
!A: If job code is consistent with the duties, it is OK.· DOL adjudicates· on job code, not titlejust 
~ CIS adjudicates on 4~!i~~._!l.Qt titl~ 

Q: Does the LCA need to be certified prior to filing? (2nd ed. 4113/2007) 
A: The ETA-9035 (LCA) must be approved prior to filing, however, for some cases approved in 
March the DOL website was not allowing the petitioner to print the certification. There is an 
RFE for this issue in O:Common. 

Q: A petition was filed for EOS by the same employer with no change. The submitted LCA 
indicates the work locations are at Greensboro. NC and Chicago. IL. However. the alien's 
address is located in Seattle. W A. Should a RFE be sent for this issue? 

. A: It depends on the alien's status. If at the time of adjudication, the alien's current H 1 B status is 
still valid, then RFE for explanation of discrepancy and a new LCA, which may resolve the 
issue. However, if the alien's HlB status has expired or will expire shortly; the petition should be 
denied since the LCA does not cover all work locations. Unlike the frrst scenario, the petitioner 
would not be able to secure a new LCA since DOL does not issue backdated LCAs. (15th Ed.) 

Q: The job title listed on the petition is development analyst and duties described on the petition 
are marketing duties but the occupation code shown on the LCA is for system analyst. What 
should do I do? 
A: If the start date listed on the petition has passed, deny the petition because the submitted LCA 
is not for the position shown on that document. If it is a future start date, RFE may be issued for 
explanation of discrepancy and a new LCA. 

H3 
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R:Continued frorritheabove question, ifthe beneficiary has aii-IifiS1lit"7dueto~tentionot· 
~bandoning his/her foreign. residency,: what should I do~-----·--~-
!A: The i.Iitention ofabandonfug foreign residency is an_ ~§sue for H3 ru:ltition; hut not for HI B 
petiti'?ri~ .Therefore,. issue a decision for the H3 .fll'StJ · 

Q: The alien. as an F-1 Student. was recently approved for H3 Status. and is now being 
petitioned for as an HIB ... what should I do with the HIB? (3rd Ed. 4/16/2007) 
A: Pull the H3 approval case and take a look at it. If the petitioning company indicates that the 
alien is required to have the H3 training to do the duties of the petition, then the applicant does · 
not qualify for the H 1 B at the time of filing because they did not have this training. If, however, 
the H3 training is valid training but is not requisite for the position applied for on the HlB 
petition, then the adjudicator can continue,adjudicating the petition. 

I· OTHER NONIMMIGRANT CLASSIFICATIONS 
LJB 
Q: Can a computer consulting company gualify as an t 1 B petitioner? ( ll th Ed. 5/18/2007) 
A: An LIB cannot work for or at a client as a "an arrangement to provide labor for hire" like an 
HIB. However, an LIB can work for a client company ONLY if the work involves bona fide 
LIB specialized knowledge and is in connection with a product or service of specialized 
knowledge that is offered by the L petitioner. 
Additionally, the supervision and control must 'tie with the L petitioner throughout the time the 
LIB works at the client company. The client company supervision can provide input, guidance 
and feedback as it relates to the benefit of the client company, but cannot control of the work in 
regards to directed tasks and activities. This control must remain with the L petitioner. The 
contract(s) must show this control and work being PRINCIPALLY related to the specialized 
knowledge or service provided by the petitioner. If it tangentially Gust touches on or is remotely 
related) to the petitioner's specialized knowledge, this is not enough. 

Multiple Beneficiaries 
Q: I have a 1-129 petition with multiple beneficiaries;... butthe petitioner did not submit 
"attachment 1" (page 17 of the 1-129) . ·Instead the petitioner included a typed written list of the 
additional beneficiaries to be included on the petition. Is this acceptable? The petition is 
otherwise approvable. (1oth Ed. 5/1/2007) ' ' ' 
A: As long as we have all the required information, you can accept it. 

H2B Returning Workers 
Q: What is the process followed on returning workers? Do I need to check S094 on each 
beneficiey?- (9th Ed. 4/25/2007) Revised (12th Ed. 3/31 /2008) 
A: The returning worker provisions have now sunsetted. 

Q: ·I am working on an H2b petition where the dates being requested exceed the three year limit 
for one beneficiaty. The remaining beneficiaries gualify for the entire period of intended 
employment. Do we assign a shorter validity period to one beneficiaty (up to the '3 year limit)? 
Also. can you tell me what the proper annotation is for returning workers? (lOth Ed. 5/1/2007) 
A: R is the correct annotation. Also mark the top middle of the petition with "R", even if there is 
only one returning worker out ofxxxx number. 8CFR 2l4.2(h)(2)(ii) on multiple H2b petitions, 
the beneficiaries must be eligible "for the same period of time." Therefore, the officer can either 
deny one or grant all for the same period of time. , 

HJ 
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Q: The petitioner filed 1-129 H3 petition and 1-129 H 1 B Cap for the same beneficiary. What do I 
do? 
A: To qualify as an H-3 the employer must establish that the training program is not for the 
purposes of staffing the US operation. The subsequent actions of this employer in this case show 
to the contrary. Based upon these actions an lTD on the H-3 would be appropriate. See 8 CFR 
214.2(h)(7)(iii)(E) & (F). However, if there is a bridge issue for H1B petition, proceed with the 
H3 adjudication, frrst. 

Q Nonlmmigrants-
Q: How do we process the following scenario? On a multiple beneficiary application. Alien A 
is approved and listed on the approval notice. At the consulate. Alien B is substituted for Alien 
A. After Alien B's admission to the U.S. as a 0-1. a request is submitted to withdraw Alien B 
and substitute him with Alien C ... How do we process this in CLAIMS? (4th ed. 4/17 /2007) 
A: Add Alien B and C to CLAIMS. In the split decision screen, update Alien A and B as denial, 
then approve Alien C in the split decision screen. 

Q: The Petitioner submitted a letter.to withdraw a beneficiary of a 0-1 petition. The regulations 
do not address this particular issue. The beneficiary they are withdrawing was substituted at the 
consulate. therefore. this name is not on the approval notice. (II th ed. 3/31/2008) Revised (12th 
Ed. 3/3112008) 
A: According to the regulation an automatic revocation does not require Service action if the 
qualifying business goes out of business, files a written withdrawal of the petition or terminates 
the approved international cultural exchange program prior to its expiratio~ date. None of these 
apply in this case. A revocation on notice requires an ITR when the international visitor is no 
longer employed by the petitioner (there are other reasons). If the alien is outside of the US, the 
regulations require notification of the AM CON or POE not CIS. See 8 CFR 214.2(Q)(6). Thus, 
no action is required.. 

CAP-GAP Relief Information (F-1 to H-JB) (The interim fmal rule effective April 8, 2008 
expands cap-gap relief for ALL F-1 students with pending H-1B petitions.) (13th ed. 4/16/2008) 

Q: What does this mean to officers adjudicating H-IB cap cases? 

A: Prior to this interim rule, F -1 students who are beneficiaries of approved H-1 B petitions but 
whose period of authorized stay (including authorized period of OPT + 60-day departure 
preparation period) expires before October 1st would have a gap in authorized stay and 
employment. Therefore, the Service would issue a split decision and order the beneficiary to 

:leave the US, obtain the H1B visa abroad and return at the time the HIB status becomes 
effective. With the interim rule, the authorized period of stay is extended for ALL F-1 students* 
who have a properly filed H-IB petition and change of status request filed under the cap pending 
with USCIS. If the petition is approved, the F-1 student will have an extension that will allow 
them to remain in the U.S. until the requested start date indicated on the H-IB petition takes 
effect. *The student beneficiary must be in a valid F-1 status at the time of filing the H-1B 
pe~ition. 

Q: What if the petitioner requested consular notification even if the evidence demonstrates that 
the F-1 student is eligible to change status in the U.S.? 
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A: If the petitioner requested consular notification as indicated on Page 1 Part.2 #Sa ofFonn 1-
129, the adjudicating officer will assess the beneficiary's eligibility for a change of status. If the 
beneficiary is eligible to continue in F-1 status until October 1, 2008 and no request has been 
received from the petitioner, annotate on the side of the petition (in red) "COS eligible". 
However, adjudication must be made as "consulate notification" unless otherwise requested by 
the petitioner. · 

Q: What ifthere is an 1-539 COS filed for the same H1B beneficiary? 

A: In anticipation to close the "gap", some applicants file an 1-539 COS from F-1 to B-2. 
Adjudicating officers are responsible to check the system for any pending cap-related cases. It 
has been CSC's standard to deny any COS from an F-1 to B-2 because the applicant's ultimate 
intention is to remain in the U.S. as a nonimmigrant worker. 

Q: Is USCIS giving the petitioners opportunity to change their original reguest for consular 
notification to a change of status without filing an amended petition? 

A: Yes, Service Centers are currently in the process of setting up email addresses so that the 
petitioners can notify us that they want a change of status rather than consular notification. A 
USCIS Update will also be posted once the email addresses for both CSC and VSC are set up. 

• Premium cases: The USCIS Update will instruct PP petitioners to communicate to us via a 
designated PP e-mail address once they get the e-mailleceipt from us with the receipt 
number. The file will be flagged to indicate that change of status eligibility has been 
assessed. 

• If we have not yet adjudicated the case, and the beneficiary is eligible for change of 
status, the approval notice will indicate H-1 B and change of status approval. . 

• If we have already adjudicated the case, it will be pulled and an approval-notice 
indicating change of status will be issued .. This will be greatly facilitated by the fact that 
we will have already looked at change of status eligibility while reviewing the 1-129 (so . 
we don't have to go back and adjudicate just the change of status portion as it will have 

r been "pre-adjudicated".) . 

• Non Premium cases: The USCIS Update will instruct non PP petitioners to communicate via 
designated e-mail address once they get their receipt notice in the mail. We will urge them to 
do this within 30 days of receiving the receipt notice. Since we have until 10/1 and these 
cases will be processed after we have worked the PP cases, the likelihood of having made an 
adjudication before we get the c/s ~quest from the petitioner is lessened. At any rate, if we 
have already adjudicated the case, the change of status eligibility will already have been 
noted in the file. 1 

What is new for F-1 students? (13th ed. 4/17/2008) 

Effective April 8, 2008, Interim Regulations involving student were published. These regulations 
both change and add provisions to provide relief for graduating and fanner students in the areas 
of maintaining status and OPT. · 

Changes to Current Regulations: 
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• F-1 students (and their F-2 dependents) status is automatically extended to 10-01-08, if 
the F-1 is the beneficiary of a timely filed pending or approved H-1 b petition with request 
for a change of status. 

• OPT can now be filed 90 days before or 60 days after the completion of studies but 
within the 30 days of the DSO's recommendation. 

• During the initial12- months of OPT, the F-1 can have up to 90 days of unemployment; 
Otherwise the F-1 is not maintaining status. 

New Provisions: 

• Provides for an extension of 17 months OPT for STEMS students, .S,cience, Technology, 
Engineering & Math, for a maximum total time of 29 months. 

• STEMS students are entitled to max of 120 days total of unemployment. 

• Extensions must be filed with CIS prior to the expiration of the initial grant of OPT, that 
is while the F-1 is in valid Status and with 30 days of the DSO recommendation. · 

'/ 

• The alien may receive only one 17-month extension. 

• The alien must provide the school with updated information and comply with a 6 months 
reporting requirement. 

What is a STEM degree? 

To be eligible for the 17-month OPT extension, a student must have received a degree included in 
the STEM Designated Degree Program List. This list sets forth eligible courses of study 
according to Classification of Instructional Programs (CIP) codes developed by the U.S. 
Department of Education's National Center for Education Statistics (NCES). The STEM 
Designated Degree Program List inCludes the following courses of study: 

o Computer Science o Biological and Biomedical Sciences 

o Actuarial Science o Mathematics and Statistics 

o Engineering o Military Technologies 

o Engineering Technologies o· Physical Sciences 

o Science Technologies' o Medical Scientist 

The STEM degree list is included in the preamble to the interim final rule and will be posted on the 
ICE website. 

Note that to be eligible for an OPT extension the student must currently be in an approved post­
completion OPT period based on a designated STEM degree. Thus, for example, a student with an 
undergraduate degree in a designated STEM field, but currently in OPT based on a subsequent MBA 
degree, would not be eligible for an OPT extension. 

What are the eligibility requirements for the 17-month extension of post-completion OPT? 
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• The student must have a bachelor's, master's, or doctorate degree included in the STEM 
Designated Degree Program List. 

• The student must currently be in an approved post-completion OPT period based on a 
designated STEM degree. 

• The student's employer must be enrolled in E-Verify. 

• The student must apply on time (Le., before the current post-completion OPT expires). 

ARCHIVES 

(!'} Answer: In 2004, Congress established an exception to the H-1B cap for aliens who 'earned' 
a Master's degree or higher degree from a United States academic institution. Consequently, the 
regulation cite that provides for a bachelor's degree plus at least five years of progressively 
responsible experience does not apply for this exception. In addition, all requirements for the 
U.S. Master's degree must be completed at the time of filing of the petition and not a date in the 
future. Transcripts of study evidencing completion of the requirements for the Master's degree 
are acceptable in lieu of the degree certificate or diploma; a letter from the dean of the alien's 
college without the transcript of study will not suffice. 

If all requirements for the Master's degree have not been met, the alien would not be eligible for 
this exception. The denial shell can be located at O:/Common!ADJ_divii-129/_H1b1/l-292 
Denials/Petitioner Issues/Cap Issue/H-lB Cap FY-2008, No AdvDegree Exemption-Not US 
Degree.doc. 

Section 248 of the INA and parts 214 and 248 of 8 CFR allow for the change of an alien's 
nonimmigrant classification to another nonimmigrant classification provided the alien is not 1 

within one of the classifications precluded from changing status. The alien must continue to 
maintain their current classification to the date of intended employment. If the alien is not 
maintaining their current classification to the date of intended employment, the petition may be 
approved while the change of status request must be denied (split decision). · 

ill Answer: An F-1 academic student is admitted or changed to F-1 while in the U.S. for 
duration of status (D/S). Duration of status is defmed as the time during which the student is 
pursuing a full course of study or engaged in· authorized optional practical training following the 
completion of studies. The student is considered to be maintaining status if he or she is making 
normal progress toward completing their course of study. An F -1 student who has completed a 
course of study and any authorized practical training following completion of studies will be 
allowed an additional60-day period to prepare for departure from the U.S. or file a petition for a 
change of status to another nonimmigrant classification. 

Not all F-1 stUdents are permitted the 60-day departure period. A student authorized by the 
Designated School Official (DSO) to withdraw from classes will be allowed a 15-day departure 
period (SEVIS indicates this status as 'Withdraw'). A student who fails to maintain a full course 
of study without the approval of the DSO or otherwise fails to maintain status is not eligible for 
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any additional departure period (SEVIS indicates this status as 'Failure to Appear' or 'No Show' 
for example). 

A student may be authorized a maximum of 12 months of optional practical training directly 
related to the student's major area of study. A student must apply for OPT on Form 1-765 and 
may not begin employment until the date indicated on the EAD card. The student may be granted 
authorization for employment after completion of all course requirements for the Master's degree 
(excluding the thesis or thesis equivalent). OPT must be requested through the DSO and the 
filing of an 1-765 prior to the completion of all course requirements for the d~gree or prior to the 
completion ofthe course of study. A student must complete all practical training within a 14-
month period following the completion of all course requirements or the completion of study. · 
After completion of OPT, the student is permitted 60 days to depart or file a petition for a change 
of status. 

If the F-1 student's authorized employment and 60-day departure period do not extend to the 
intended start date of employment (October 1, 2007), the petition may be approved but the 
change of status request must be denied (split decision). 

Please note that the paragraphs above pertain only to F-1 students; issues and time periods forM-
1 and J-1 students are not the saine. 

c 
If the copy of the NOL is submitted with the 1-129 and it is dated on or after October 1 0, 2006, an 
officer can check the lists. found at http://vsc.cis.dhs.govNSC DOS 612.htm and click on 
Vermont Service Center "DOS Approvals" or "DOS Denials" to locate the EAC receipt number. 
Once the officer has the receipt number, he/she can check CLAIMS (National) for the decision. If 
the case is not worked yet and it needs to be adjudicated, an appointed POC can email Michael 
J. Paul, Supervisory Adjudications Officer, at the VSC with the information (Name as it appears 
on the letter, DOB, and COB}. Michael can also be contacted at phone number 802-527-4776. 

The officer should also do a name, DOB and COB search in CLAIMS LAN and CLAIMS 
Mainframe first to verify if case was possibly adjudicated here at the esc or at another service. 
Even though, the 1-612 went electronic and paperless on October 10, there are still a few that 
were in the pipeline and came in through regular mail. 

If the NOL letter is dated prior to 1 0/10/2006, then we should send out an RFE asking that the 
case be reconstructed. The applicant would need to submit the NOL letter and biographic data 
sheet (DS-3035} along with all supporting documentation. These requests can be sent to Marisol 
De Los Santos, so that someone on her team can adjudicate it for the officer needing the waiver. 

(d) 
Example: Employer A files a petition for a beneficiary for 3 years as H1B and is approved. 
Then the beneficiary finds a job with Employer B. Employer B files a petition for the 
beneficiary -the IJeneficiary can go to work for company B as soon as the petition has been 
filed. While the petition for Company B is pending, the beneficiary finds a job with Company C. 
The beneficiary can go work for Company C as soon as C has filed the petition. Do not let 
Premium processing Company C cases precede Company B case decision. The diagram below 
shows how the overlap or non-overlap of dates determines whether the beneficiary has 
maintained status. The lines of A, B, and C represent the span of time granted/requested on the 
H1B petitions for each company. 
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A 

(e) 

Bl---
c 

In this case, because approval of Company A 
overlapped Company C, beneficiary has maintained 
status if/when petition for Company B is denied or 
revoked. 

In this case, because approval of Company A did not 
overlap Company C, beneficiary has not maintained 
status if/when petition for Company B is denied or 
revoked. Split decision. 

The adjudicator will need to look at a couple items on the alien's transcript and determine how 
the alien entered the program and with what degree, as well as where he or she is in the doctoral 
program. The first page should indicate the requirements to enter the doctoral program. Some 
programs require a Master's Degree and some require only a Bachelor's Degree. The transcript 
should show what the alien used to enter the program (type of degree and place of issuance). If 
the basis for entry into the doctoral program is a U.S. based Master's Degree, then the alien has 
the requisite degree needed for the Advanced degree cap. If not, then further revjew of the 
transcript is required. If the alien entered using the program using a foreign master's degree, then 
in order to qualify for the advanced degree cap they must have completed ALL requirements for 
conference of the degree (coursework, thesis/dissertation, and orals). If he or she has not 
completed this, then he or she is not eligible. If however the alien entered the program with a 
bachelor's degree (foreign or U.S.), and the coursework is completed, then we can, for 
immigration quota purposes ONLY, consider him or her as having received a U.S. Master's 
Degree. To determine whether the coursework is complete, review the classes listed in the· 
transcript. If the latest classes are all listed as "thesis research" or "dissertation research," and 
there are no coursework or instructor-led classes, then the alien has completed the required 
coursework. The reason for this is that for those entering doctoral programs with a Bachelor's 
degree who finish all coursework, but fail at the thesis/dissertation and/or the orals, he or she will 
be given, by default, a Master's degree. NOTE, however, that if the position that the alien is 
being hired for requires a master's degree or higher to perform the duties, the alien must have all 
requirements for the requisite degree met OR, if a master's degree is required then look at 
equivalency. 

(f) 
First, look at the petition- on the first page, the petitioner should list the prior petition in Section 
2, question 3 & 4. ·Type the previous petition# into CLAIMS MF. 
When look at the . case in CLAIMS MF need to look at three 

Under the form type and Number, you will see Part 2, Part 3, and to the right, the Assoc Rcpt 
Nbr. · 
"Part 2" corresponds to the Part 2, question 2 of the 1-129. 
A- New employment 
B - Continuation of same employment 
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C -Change in previously approved employnient 
D- Concurrent employnient. 
E - Change of employnient. . 
F - Amended petition. 

"Part 3" corresponds to Part 2, question 5 of the 1-129. 
A- Consular Notification 
B Change of Status Requested 
C - Extend the stay of person who holds the status 
D- Amend the stay of person who holds the status 

Assoc Rcpt Nbr- is the petition filed previous to the petition on the screen. 

Looking at the above example, the beneficiary has a petition prior to this one - - keep following 
the associated receipt numbers back until you see A in the Part 2 field, and A or B in Part 3 field. 
If Part 3 is an A, you will then need to go to SQ94 and run a Name/DOB search to see when the 
beneficiary's 151 entry as an H 1 B occurred - it should be, but not always is, a date within a couple 
months of the approval of the 1-129. If Part 3 is a B, then look at the validity dates of the petition 
-the start date is the beneficiary's first day in H1B status. 

(g) 
The number of petitions, which can be an indicator, does not necessarily indicate that there is a 
concern on the number of employees. 
You need to keep in mind a few factors -
1 - Some of the beneficiaries filed for could count for more than one petition - If the company 
originally filed for them in 2003 and later filed an extension, then the beneficiary would account 
for 2 of the files .. .ifthey have an 1-140 pending, that would be a 3rd. Also, as this is 2007, you 
will only look at those petitions filed in 2004 or later- anyone earlier than that either was 
extended on a later petition OR is no longer at the company ... 
2- Attrition- especially in the IT industry, employees move around quite a bit- some of the 
beneficiaries may no longer be at the company ... 
3 -:- 1-129 approval is sometimes a lure to get someone to come work for a company ... When a 
person is looking for a job, they generally send their resume to several companies - those 
companies compete, in part, for that person by fili,ng an 1-129. The approval of the 1-129 can be 
an incentive for the person to choose that particular company ... Ifthere are 5 companies 
competing for the person, 4 companies may have approved petitions for employees who never 
entered on duty. So, some of the beneficiaries of the petitions you see may never even have 
started work for the employer ... 
A general guideline when we become concerned is the 5:1 ratio- 5 petitions to 1 employee ... 
This is not concrete by any means, and if there are more indicators of fraud then the 5:1 ratio may 
be more or less ... 
So if you had a company of 61 employees and you saw that they had 305 petitions, this would be 
more of an indicator of fraud ... 
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Jowett, Haley L 

From: 
Sent: 
To: 

Subject: 

FYI 

From: Agnelly, Mary C 

Gooselaw, Kurt G 
Tuesday, May 13, 2008 5:20 PM 
Dyson, Howard E; Goto, Blake K; Nicholson, Roya Z; Rangaswamy, Jay; Taylor, Shawn M; 
Torres, Lory C; Wolcott, Rachel A; DeJulius, Robert W (rwdejuli@fins3.dhs.gov); Eberling, 
George (ggeberli@fins3.dhs.gov) 
FW: ROLUNG FAQs 15th ed 051308 

Sent: Tuesday, May 13, 2008 10:57 AM 
To: Brickett Sr, Stephen M; Fierro, Joseph ; Goodman, Lubirda L; Gooselaw, Kurt G; Johnson, Ron E; Prince, Rose M 
Cc: Wang, Yamei 
Subject: ROLUNG FAQs 15th ed 051308 

Below is the 15th Edition of the Rolling FAQ. Comments and changes need to be made by 4:30 for pulication 
onWed8am. · 

ROLLING FAQ's ........................................................ Edition #15 
Questions answe~ed on HlB issues 

I EOS Questions 
Grace Period 
Q: Is there a grace period for filing after the authorized period of stay expires (as shown on the I-94)? (6th Ed. 4119/2007) 
(9th Ed. 4/25/2007) **Co"ected** 
A: There is a I 0-day period after the authorized stay expires on H 1 B non immigrants for the purpose of allowing the alien 
to depart - an extension can be filed during the 1 0-day grace period, but it is still considered an untimely filing. An 
untimely filing is one filed after the previous status has expired. The 1 0-day grace period does not change this. Also, 
remember that a petition filed the day after status expires is a timely filing: For example, if status expires on 4/24/07 and 
the extension is received on 4/25/07, this is considered a timely filing. If the extension is received on 4/26/07 or 
thereafter, it would be considered untimely. 

Finally, a late filing can be excused at the discretion of the adjudicator if the late filing was beyond the control of the 
petitioner or beneficiary. Beyond the control does not mean that the petitioner or the representing attorney forgot to file 
timely. That is within the petitioner's control. Examples ofbeyond the petitioner/beneficiary control would be if a 
petitioner was in an accident while attempting to deliver the petition to the post office and was hospitalized for a period of 
time and then mailed the file when he was able and it was received late. Another may be an attorney assured the 
petitioner that the file would be filed timely, but the attorney filed it late and did not infonn the petitioner, but attempted 
to deceive the petitioner that the file was timely. Nonnally, documented evidence needs to be presen~ed by the petitioner 
to show the late filing was beyond the petitioner's control. Evidence could be medical reports or evidence that the 
petitioner has filed a complaint/law suit against the attorney who deceived the petitioner. 

Filed during 10 days post expiration 
Q: What should I do when the petition is filed during ·the 10 days after the current H 1 B expires? What is the start date 
going to be? (6th Ed. 4/19/2007) Amended (12th Ed. 3/3112008) 
A: The petitioner can file during the 10 day period after the expiration of the current HIB status-granted to the alien to 
depart the U.S. The HIB is not authorized to work during this period. The officer will need to look at the ~CA to 
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detennine the start date- grant the start date the LCA does. If the LCA indicates a start date immediately following the 
end date of the current status, then that start date can be granted; if it gives a start date, for example for the lOth day after 
the current status expires, then that is the date they will be given. If a split decision, the start date will be the date of 
adjudication or a future date. 

Recaptured Time 
Q: Can a petitioner request recaptured time for an AC21 year? Scenario: A petition~r was requesting recaptured time for 
year 8 when the beneficiary was in their 9th year. (1 51 ed. 4/12/2007) · 
A: No. Recaptured time is limited to the initial years. See Matter oUT Ascent (AAO 2006, 06-001) AC21 time cannot be 
adjusted or recaptured. A request for recaptured time is a request to adjust the 6 year period, taking into account time not 
spent in HlB status, so that is not a request for time beyond the 6 years, but a request to complete the entire 6 years, even 
if it appears to go into the 7th year.(2nd ed. 4/13/2007) . 

Q: When can an alien recapture time? 

A: Recapture4 time may be requested and granted at any stage, before or after AC 21 time, but time under AC 21 can not 
be recaptured. (14th ed.) .. . 

Q: Is a new LCA required for recaptured time? 
A: The Labor Condition Application must cover the entire time period requested including any recapture time. (14th ed.) 

SeasonaVintermittent employment/Commuters . 
Q: What action do I take? The beneficiazy has held previous status as an HI B over the past 5 years. A review of S094 
shows that the beneficiazy was in the U.S. only for a few months at a time for the first three years of the five- in the last 
two years the beneficiazy was in the U.S. in HlB status for most of each year. The petitioner is now asking for another 
three years. Do I look at recaptured time? How much time are they eligible for? (Sod ed. 4/23/2007) 
A: Seasonalllntennittent employment (less than 6 months out of the year) and commuters are not subject to the 6 year 
limit. Do not start counting the 6 years untiVunless the beneficiary is here for more than 6 months out of the year. In the 
instant case, we would not count the first three years towards the 6 year limit, as that time is not subject. We would 
consider the two most recent years as subject to the 6 year limit, and would be able to grant, if otherwise approvable, three 
years. 

AC21 eligibility-

Q:A. petitioner filed I-129 seeking e~e'iisToni>ey~ntr6)iear8iilrtfi8iioiLForl\C21-104(8):ciOtheyllavet0'9WiiTfi-aiOr 
~ate· of filing or date of adjudication?. 

p?AI::t29petiti0ilwas filed for a Chinese citizen seeking 104faYe~n for 3 i~-Th7.:elat"~w4o·~~~d 
for Employment znd Preference with.a priority date March 1 L2006. Uoon review the attached J.,S39. the officer found 
that the alien's spouse was hom in Canada.and their child is a Japanese.citii:en. Does it affect the request of. extension fOil 
l3vears?, . .. . ~--~~ .... , ... -~.--~~---~ . . . --~--·--~---"·~--~ 
~:Yes, under altemate·chargeability rules, ilie·visanumber may·be chaiged to country.o(birth ofthe spouse; Even thougq 
~visa n\unber may riot available for Chiria, it is a~ailablefot.Canada or Japan. Therefore, the EOS would_ be ~ted ori!}{ 
!tor 1 year. See INA 202(!?)f~l:_(~:Q8~2008 JS111.Ed.j 

Q: The labor certification aimlication was 'approved on Jan 26. 200TWithno I~ 140 filing so fai 'What shotiidldOWi~ I , . 
extension"' 
~: Deny:it underAC21 l06(a}iinlJ~ssjhel=f29Wru;:fiied beforiianl.2, 2098. •see o:qommoilfor<lenial."'ll·labo~___, 
~ertificati?ns a~proved'before )ulyJ6, 2007 Iriustnow have ~,1~140'file(L 'The 180 d~y Clockforthese ol~~~'appr?v~~ 
labor certifications started on July 16, 2007 and the clock exprred on JanY!!!Y_lf;2008. Therefore, no extenston wdlbe 
~ted without the filing .of I-140 for.these old labor certifications. · 

Q: If the 1-140 used as the basis for eligibility under AC21 was denied and the petitioner filed an appeal with the AAO. 
can the petitioner use the 1-140 to qualify for AC21? (2nd ed. 4/13/2007) 
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A: Yes - as long as the appeal is still pending, the 1-40 is considered pending. If in checking the status of a Backlog 
Reduction Labor cert the officer finds that the certification has been denied, the officer must either RFE or lTD for 
verification of whether an appeal has been filed. 

NOTE: Because of the 12/05 Aytes memo stating that an alien does not have to be in the U.S. or be in HIB·status to file 
for AC21 benefits, an L beneficiary can getAC21 benefits when a petitioner files a COS to H1B for him. This is true 
even if the alien has had a mixture ofHIB and L status OR if the alien has had all L status. 

Examples: 
1. An alien with frrst 3 years ofH and then 3 years ofL status can COS to H1B under AC21 
2; An LIB alien who has used up ailS years of LIB status can COS to H1B and get the 6th year ofHIB and 2 
years under AC21 if qualified to do so. 
3. An LIA who has used up all7 years ofLIA status can COS to HlB under AC21. 

Remember, the alien does not have to be currently in HIB status to get AC21 benefits, but must be in non-immigrants 
status. He cannot be out of status. An alien outside of the US who h~s prior H1b status is also eligible for extension 
under the 6 year rule (11th Ed. 5/18/2007) 

Q: What if a second 1-140 or 1-485 has been filed? (II th Ed. 5118/2007) 
A: With rare exception, once and 1-140/485 originally filed under the original labor cert. is denied, the labor cert. is dead 
in the water. AC21 makes it clear that GENERALLY, the labor cert can be used for AC21 benefits until a FINAL 
DECISION was made on the related petition/application. Once a decision is made on the 1-140/485, the labor cert. is no 
longer valid for AC21. But please be mindful of appeals ·of denials that have been filed and are still pending. Also, keep 
in mind, if a second 1-140 has been filed and is now pending for more than 365 days, it does qualify for AC21 
benefits. This information will need to be verified. 

Q: For FY 2W9 cases. are DOL backlog reductions or local filing letters still valid? 
A: Letters from local, state DOL offices or the Backlog Reduction Centers are no longer sufficient by themselves to 
establish that ~ligibility under AC ·21 Section 106. QN. DOL has announced on its website that th~ backlog reduction 
centers are closed and that all cases are completed as of Oct 1, 2007. Subsequently, DOL has admitted that there is 
handful of cases not completed but the number is less than 10. Thus, action on the labor certification request should have 
been complet4d. The officer now needs evidence of the most recent action by DOL. If the labor certification is not 
current and nq appeal was filed, the alien is no longer eligible for AC 21 106 benefits. If the labor certificate was granted, 
then the petitioner has 180 days after approval or Jan 12, 2008, whichever is later, to file an 1-140. Failure to file the 1-
140 timely automatically invalidates the labor certification and thus the alien is not longer eligible for benefits under AC 
21 Section 106. (14th ed.) 

I . 
Q: A letter from DOL indicated the ETA was closed due to late filing or incomplete. In response to my RFE. the 
petitioner submitted a Backlog printout of the ETA which has a TR in the processing Type. What does TR stand for? 
( 11 tb ed. 5/18/2007) · 
A: TR identifies the case as a Traditional Recruitment case for the backlog reduction group at the Department of Labor. 

Q: The beneficiary has a pending 1-485 as a derivative. The beneficiary wants to remain in H-IB status and request a 3-
year extension. Do I need to find out what category the beneficiary has filed for on the 1-485 before granting one year or 
three years? (11th Ed. 5118/2007) · . 
A: Since the 1-485 is based upon the alien's derivative status, not as the "beneficiary of a petition filed under 204(a)", the 
alien is not eligible in his or her own right for an HIB extension on the basis of SEC 104 of AC 21. To be eligible for 
106, the beneficiary needs to have a labor certification and/or 1-140 filed in his or her behalf. See the Dec 2005 · 
memo. Thus, being a derivative does not establish eligibility under AC 21. as an H 1 b. 

Q: The status on the Labor Cert shows Denial ofRIR (Reduction in Recruitment) ... does that mean the Labor 
Certification has been denied? (2nd ed. 4/13/2007) · 
A: No, this is not a fmal decisiqn on the Labor Certification. 

Q: When should the officer reguest an update on the pendancy on the Labor Certification? How old is too old? (2nd ed. 
4/13/2007) amended (12~ ed. 3/3112008) 1 · • · . . 
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A: The. Department of Labor has indicated that all Backlog Reduction cases have been complete~, although they 
acknowledge that some may have fallen through the cracks. In all Backlog cases, if the DOL letter is more than 90 days \ 
old, we will require an updated letter from DOL. 

Q: Is there another way I can check on the status of a labor cert CETA-750/9089)? (5th ed. 4/18/2007) 
A: The officer can by emailing H1B7YR@PHI.DFLC.US and giving the alien's name, DOB, name of entity that filed the 
petition and the approximate date of filing. They can reply to the officer just as they reply to the petitioner, with the Case 
#< employer name, received date, priority date, and whether the case is pending. 

Ongoing employment- , · 
Q: Is the beneficiruy maintaining status? (2nd ed. 4/13/2007) Scenario: On a change of employer, the petitioner was 
requested to submit a copy of the beneficiary's last pay check with the prior employer ... The petitioner responded by 
stating that the while the beneficiary worked for the previous employer, the previous employer had refused to pay the 
beneficiary, and so a last pay stub was not available. The current petitioner submitted evidence that the beneficiary had 
filed a complaint against the previous employer with the state's DOL (or equivalent). 
A: In this case, it appears that there WI!S an ongoing employee-employer relationship between the beneficiary and the 
prior employer, thus the alien was maintaining status. · 

Portability-Bridging / · 
Q: The petftiOrlA was expired in Feb 2008 ... The petition~fuSt-extension wa5 filed in Feb 200~ompany. a new. 
bmployer. also filed the extension for,'the alien iit March 2008: • ;Which petitions,should I 'adjudicate ·first?. 
!A: Adj!!~cate ~titian B before C. (15th Ed.) 

Q: The beneficimy was initially granted H1B status for Company A. He then changed employers to Company B. then to 
Company C. When I looked in CLAIMS. the 1-129 for Company B was denied ... What do I do? (2nd ed. 4/13/2007) 
A: The officer needs to look further into the case to see whether the beneficiary can bridge under Section 105. See 
Archives section (d) below for an example and diagram that demonstrates how bridging works ... 

Concu"ent Employment/Part Time Employment 
Q: Does the petitioner need to list the hours that the beneficimy is going to work on part-time employment? The fact that 
they are part time is listed on the I-129 and on the LCA. (5th ed. 4118/2007) Expanded (12th ed. 3/31/2008) 
A: The LCA specifies that the range of hours for the beneficiary will be listed in detail on the 1-129. Ifthe'petitioner 
does not indicate the range of hours on the 1-129, then an RFE will need to be issued. Without the range of hours, the 
LCA is not valid. To adjudicate an EOS/COS, the number of hours is also needed to determine whether or not the alien 
will have sufficient resources not to become a public charge. 

Q: For concurrent employment where there is both non-exempt and exempt employment (meaning exempt or non-
exempt from the cap count), how is the cap counted? (13th ed. 4/17/2008) . 

A: As long as the alien continues to work for the exempt employer and the non-exempt employer continues to file as a 
. concurrent employer, the·aJien is not required to be counted. 

Q: Where the concurrent employment is both non-exempt from the cap and exempt from the cap do we limit the exempt 
employment to the period of the non-exempt employment? (13th ed. 4117/2008) 

A: No, per Headquarter (April 2008) we will no longer limit the employment period to match the exempt employment 
period. 

Advanced Parolee 
Q: When the benefici¥applicant has been admitted last as an Advanced Parolee. what status does the advanced parole 
give the beneficimy? ( 5 ed. 4118/2007) Amended (12th ed. 3/3112008) · · 
A: Aliens applying for status as H-IB I L-1 and their dependents who have been paroled into the U.S. (not as a 
humanitarian parole) andwere prior H-lB or L-1 aliens may be admitted by the adjudicator (through granting the class) 
and their stay extended without requiring the alien to return to CBP to complete their inspection. 
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Q: In the split decision we prepare on the H-4 dependents that have been given advance parole. what denial template 
should I use? (8nd ed. 4/23/2007) amended (12th ed. 3/3112008) . 
A: This is no longer a basis for denial - see prior question 

I-94s 
NOTE: The most recently issued 1-94 is the controlling document. It indicates the dates in which th~ beneficiary is 
authorized to work for the petitioner. The 1-797 is authorization for the petitioner to employ the beneficiary for the dates 
listed- for 1-9 purposes. (5th ed. 4/18/2007) · . 

Q: What action should I take? The petitioner has submitted an amended petition. indicating that the inspector made an 
error and granted the beneficimy less time then what was granted on the 1-129 approval notice ... They want 'an 1-94 with 
the correct dates. (5th ed. 4/18/2007) 
A: The inspector has the authority to and very well may grant less time than the 1-797. This is not an error on the 
inspector's part. There was a reason, known not necessarily to us, why the inspector gave the beneficiary less that the 
time granted on the 1-129- whether it has to do with the passport of the beneficiary, certain agreements/limits put on 
certain countries, etc. As stated above, the most recently issued 1-94 is the controlling document. There is no error to 
correct, either by the inspector or in CLAIMS. The 1-129 needs to be filed for an extension of stay, not an amended 
petition. 

\ 

1-485 Approved 
Q: If the alien has an approved 1-485 and adjusted status to an LPR ... what do I do with the 1-129? (7th Ed. 4/20/2007) 
A: It depends on the circumstances. If the date of adjustment is prior to the authorized stay expiring, then deny the 
petition as the alien is no longer a nonimmigrant. If the date of adjustment is after the date of authorized stay expired, 
approve the petition to cover the gap between the expiration of stay and the date of adjustment. The emplo~er needs this 
for 1-9 purposes. 

I STATUS Questions 
COSIEOS Requirements- HJB and other classifications . 
Q: What are the requirements regarding being in the U.S.? What about other classifications other that F1 's? (e.g. L's 
etc.) What is KCC? What is the difference with KCC and sending it to the consulate of the beneficimy's countJy? (6th Ed. 
4/19/2007) . 
A: The same principles apply for EOS as H-1B or COS to H-1B for all other classifications. The beneficiary must be 

'·here at the time of filing and, for COS, must remain here. For EOS, it depends if the beneficiary has time remainmg on 
their previously approved validity period. If the beneficiary leaves the country, and assuming the job requires an 
employee with a degree and the beneficiary has that degree, a split decision would be done. These principles do not 
necessarily apply to other classifications (e.g., Es and Rs have different requirements). For H-1 Bs, the issues are pretty· 
constant and straightforward. 
KCC is the Kentucky Consular Center. KCC will send the duplicate petition to the embassy or consulate of the 
beneficiary's choice; the service center does not send the petition directly (like we used to many years ago). Clerical will 
route the duplicate set of petition and documents as well as CLAIMS updates. All you have to do is annotations, approval 
stamp with signature (on both sets of petitions), and at least two copies of the 1-541 denial notice; staple a Processing 
Worksheet on the front of the file(s) labeling it as a split decision, and route to Clerical. This is the process unless the 
beneficiary is a Canadian citizen (by birth or by conversion, as evidenced usually by their passport), in which case we 
would send the duplicate petition to either pre-flight inspection or the nearest port-of-entry. 

Alien Departed prior to filing COS 

Q: Alien was not in the US at the time of filing EOS?. 
~: Split decisi(,)n if otherwise approvable .. See 8 CFR '214.2(h)( 15Xi), H~wever,- if alien has returned as HEB at the ti!Dd 
pfa~ju?ic~tion;th~~ ,officer is not preCiud~d .from ~ting the· extcmsion by using the new l-94.numj>er fromlthe Iasf · 
admts~:=..J15 ... Ed.) . 

Q: The alien departed prior to the petition being filed. and returned after the petition was filed .,.. do we deny the case for 
abandonment? (2nd ed. 4/13/2007) . , . · · . 
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A: If the alien departed prior to the filing of the COS 1-129 petition, the alien is not eligible for a COS because at the 
time of filing they were not in NI status, even if they return during the pendency of the case. If the petition' is approved, a 
split decision needs to be prepared using the abandonment denial with an alteration to the facts and discussion section to 
fit the circumstances, as this is not an abandonment denial- they had no status at the time of filing to abandon. (5th ed. 
4/18/2007) The alien would not be precluded from filing a new 1-129 petition for COS at a later date, as they have already 
established a cap number with the frrst petition. NOTE: The alien in this scenario was an F-1 student in OPT ... had the 
alien been a B-2, there would be a question of their intent upon re-entry into the United States, and the second petition 
might not be approved for COS. Take the current NI classification into account when this situation arises. 

NOTE: Aliens who are not in the United States at the time of filing OR have departed since the time of filing are not 
eligible for COS. If otherwise approvable, a split decision needs to be prepared, and the second copy of the petition will 
need to be sent to KCC or to the POEIPFI. (5th ed. 4/18/20Q7) · 

Alien Departed after COS is filed 
Q: Why do we needto deny for abandonment COS's in which the beneficiary is seeking COS from F-1 (OPT) to H-IB 
(CAP cases), wherein the beneficiary departed the U.S. after filing? The beneficiary has not abandoned their current 
status. as they are permitted to travel on their F-1 visa ... Aren't they maintaining their status? What is the regulatorv/legal 
cite for these denials? (6th Ed. 4/19/2007) 
A: 8 CFR 248.1(a) states: Except for those classes enumerated in§ 248.2, any alien lawfully admitted to the United States 
as a nonimmigrant, including an alien who ac,qli~ed such status pursuant to section 24 7 of the Act, who is continuing to 
maintain his or her nonimmigrant status •. iria:Y apply to have his or her nonimmigrant classification changed to any 
nonimmigrant classification .. ·. . ·~: ;:; .1 .' 

When a nonimmigrant is not in the U.S., t~~~ically they are not in status- which is the whole basis for recaptured time 
in Matter of IT Ascent- The F-1 Visa all,~~~::ihem to depart and return, but for the duration of time that they are gone, 
they are not an F-1. They reapply for ad~js~ion as an F-1 'upon re-entry. This is a split decision. If the alien returns to 
the US at a later date; to resume his F-1 OPT, he is not precluded from filing a new 1-129 to change status to H1B- with 
the initial approved H1B (split decision) lie would have been counted. 

Inadmissibility- Possible Public Charge- Part-Time Position 
Q: What concerns should the officer address when the position is Part-Time? (4th ed. 4/17/2007) amended (11th Ed. 
5/18/2007) 
A: The officer will need to take several factors into consideration when the beneficiary is going to be paid part-time in 
order to determine whether the beneficiary may be found inadmissible as a possible public charge. These factors 
include: The location of the position (and cost of living in that area), the amount of part- time pay to be received, and the 
size of the family that the beneficiary 'is supporting, keeping in mind that any H4 dependents cannot work (a spouse that is 
also an F-1 or other NI Classification may be able to work). If there is no 1-539 attached, the officer can look at SEVIS to 
see if there are any dependents listed if the beneficiary is currently an F, M, or J. The officer should also keep in mind 
that there may be income coming in from other sources - properties owned abroad, parents, etc. - the beneficiary could 
also be working pait-time as an H1B while continuing to attend graduate school. There is an RFE that will be added to 
O:Common in the next few days to address this issue. 

Establishing Maintenance of Status 
Q: What is considered sufficient proof that the alien is and will continue to maintain status untill0/1/2007? The 
beneficiary has completed his F Program. He has submitted a letter from a test preparation school indicating that he has 
been accepted. and indicates in a statement that he will be attending the test prep school up through the requested start 
date on the 1-129. There is no 1-20 for the test prep school in the file. (4th ed. 4/17/2007) 
A: This issue has been superseded by Cap-Gap Relief Regulations dated AprilS, 2008. (14th ed.) 

Q: If the alien is currently an F~1 student that is otherwise qualified. and is due to have his program end with the 
conference of his degree on June 30. 2007. and there is no evidence in the file or in CLAIMS that shows that an 1-539 or 
1-765 is pending. will I need to do a split decision? 

A: This issue has been superseded by Cap-Gap Relief Regulations dated AprilS, 2008. (14th ed.) 
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Q: Is the 60 days departure rule firmly applied? This beneficiary status expires on 7/30/2006 and they ask start date 
10/0112007. Is this is a split decision? (6th Ed. 4119/2007) 
A: This issue has been superseded by Cap-Gap ReliefRegulations dated April 8, 2008. (14th ed.) 

Q: SEVIS indicates the OPT that the student is currently on expires in June, but indicates as well that the student "plans 
to continue classes in July". The program dates indicate that the next session begins in July and continues through to 
2008. Is this beneficiary going to maintain his status untill0/1/2007? (6th Ed. 4/19/2007) · 
A: Yes-- they may be switching from one education level to another, or getting a 2nd degree. If his next session is listed 
in SEVIS, then he is still in D/S as an F-1, and.can be considered as maintaining that status until2008. 

1-20/D-
Q: What if the only evidence submitted of an alien's admission is an I-20 ID and there is no evidence in NilS? (1st ed. 
4112/2007) Expanded (12th Ed. 3/3112008) 
A: Starting in the early 1980's, school information was entered into ST/SC (Student/School) database from the 1-
20AB. Alien entered as an F~ 1 student (they could go to elementary school at that time) and was issued a basic 1-20 ID as 
well as an 1-94. Entries from that time are not in NilS or the archives, and if the student came in as an elementary student 
and stayed a student since, they may not have any other evidence of admission. So, an 1-20 ID is acceptable in lieu of an 
1-94 to establish admission. However, by August 2003, schools were required to enter into SEVIS all current students and 
assign an ''N" number to the student. 

J-1-
Q: The petitioner submitted as evidence of the J-1 waiver the application to the Waiver Review Board without the 
recommendation from the Board. Is this acceptable? (4th ed. 4117/2007) 
A: No-- If the application was approved before. October 10,2006, the recommendation would need to be submitted by 
mail to the CIS servicing office. If on or after October 10, 2006 the recommendation would be submitted to the 
VSC. See instructions in Archives, section (c) below ... 

Q: If an alien was a J-1, filed an 1-539 in the past and was approved and changed status to another NI classification. do· 
we need to check if the alien was subject to 212(e)? (2nd ed. 4/13/2007) 
A: Presume the officer properly adjudicated the case; if the beneficiary is a physician, however, he/she may have a 
214(1) waiver which requires other on:-going considerations. 

REMINDER: Adjudicators need to v_erify whether all J-1 exchange visitors (and the J-2 dependents) are subject to 
212(e). The three ways in which they can be subject (and all three ways need to be checked) are: 
1 -- If the program is funded all or in any part by either the U.S. or a Foreign Government directly or indirectly; 
2-- If the program is listed on Exchange Visitor's Skills list for the beneficiary's country; and 
3- If the J-1 is a Graduate Medical Student. (1 51 ed. 4/12/2007) expanded (6th Ed. 4/19/2007) 

Q: What do I need to look at if the beneficiazy is subject to 212(e)? (1st ed. 4/12/2007) expanded (11th Ed. 5118/2007), 
(12th ed. 3/3112008) l 

A: If the beneficiary has a No Objection (NOL)/Govemment Interest Letter dated on or after October 10, 2006 they must 
have the I-612 waiver approved prior to the filing of the Change of Status Request. Verification can be made, if they do 
not offer the waiver approval- follow the instructions listed in the Archives section (c) at the end of this 
document: .. NOTE: Physicians need to have a Conrad 20/30 waiver and can only work at the facility listed on the waiver, 
as that is the facility that they have been granted to work at, and which meets the requirements for the Conrad 20/30 
waiver (being in an underserved area). If the alien is requesting permission to change facilities, see 8 CFR 
212.7(c)(9)(iv). Question relating to this issue should be directed to a supervisor or a coach. 

Airline Stewardesses 
Q: The beneficiary was admitted as an airlirie stewardess ... can they change status? (1 51 ed. 4/12/2007) 
A: Airline stewardesses are admitted as D-1 or D-2's. INA 248 indicates that any nonimmigrant admitted as aD cannot 
change status. 

No Status indicated--
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Q: The beneficiary's status is not indicateion the 1-129 ... what action should I take? (6th Ed. 4/19/2007) Expanded (12th 
ed. 3/3112008) . 
A: If, even in CLAIMS or NilS, you cannot detennine the beneficiary's current status, RFE. Remember to verify that the 
petitioner has requested an EOS or COS. If requesting consular processing, no verification is necessary. 

Different Nl classifications changing status to HJB 
Q: Can the following NI classification change status to HIB? (2nd ed. 4113/2007) 
A: See each classification below: 

S8- stands for HIA registered nurse/spouse/child. Time as the HIA principal counts towards the six year 
limit. Due to the recent memo issued, time as a: dependent does not. Check to see if the beneficiary was the 
principal, and if so, check to see if they left the U.S. for one continuous year. If they were outside the U.S. for 
one year, they can be recounted and the six years start over. If they have not been out for one continuous year, 
then the H1A time needs to be counted, and they would be considered an EOS case, as opposed to a cap case. 
TN- TN's can change status to HIB's 
E3- Australian Specialty Workers- can change status to HIB's , 
H1B1 Singapore/Chile nonimmigrants are not precluded from changing status to HIB. NOTE- Any case fee 
receipted after 4/15/2007 must be relocated to Vennont, except for E-Filed cases. Added (11th ed. 5/18/2007), 
Amended (12th ed. 3/3112008) 
H3 - Trainees - ifless than 18 months, then can change status to H 1 B - H3 time is counted towards 6 year limit. 
More than 18 mpnths, they may not be able to COS without specific amount of time outside the U.S .... Policy 
decision will be forthcoming. (8nd ed. 4/23/2007) 
WT Visa Waiver Pro am Visitors- An alien admitted as a visitor under visa waiver ro ram or visa ilot 

ant status under section 248 of the Act. See 8 CFR 

r=---:::::::- . -~--~. ~-·------·-.~-·~~·~ . . ' - . "' ·--,------, p: The petition was filed for the beneficiary to COS from AI to HIB Without 1-566; What do I do ifthe petitioner, 
provided no 1-566 but excuses for the RFE~ · 
lA: COS from AI must have I-566s .. If 17566 was not submitted after. RFE, 'the J)etition must be denied. Thel;I "566fS 
htandatory,_Nrmatter what'the reason,Jailure to_provi4~J~aid.dOc1!!1lent is' ~otiy_ds for deniais; see's CFR248.3(~)j 

H3ToHJB 
Q: I have a case that the beneficiary is going from H3 to'HIB. Are there restrictions on a trainee H3 changing to an HIB? 
(11th Ed. 5/18/2007) 
A: There is not a statutory or regulatory prohibition against an H-3 changing to H-lB (or H-lB changing to H-3). There 
are issues to consider, however, with the COS request: . 
1. Is the beneficiary maintaining status as an H-3 prior to the filing of the 1-129? ·The intent behind the H-3 

classification is, once the training is completed, the beneficiary will return to his or her home country. I would pay 
particular interest to this explana~on from the H-1 B petitioner, and if not sufficient, RFE. 

2. The time already spent as an H-3 will count toward the 6-year limit for an H-I B. This does not usually cause a 
problem unless the beneficiary, for example, was an H-IB, changed to H-3, and is now changing back to H-I B. 

3. A reason for changing to H-IB may be the filing of a pennanent labor certification by the H-IB petitioner. If the 
labor certification was filed with the DOL prior to the filing of the 1-129, the beneficiary is ineligible to change to H-

"" 1B because there is not a dual intent provision for H-3s. 
Otherwise, handle this COS just like any other. 

Reminder: Per INA 248, all NI classifications except C, D, K, WT, WB and someS and V. can change to another NI 
classification. 

B Nonimmigrants · 
Q: How do I know that a B non-immigrant is maintaining status? What can B Nonimmigrants do? (lOth Ed. S/1/2007) 
A: B-1 visas are for business, including such things as a need to consult with business associates, negotiate a contract, 
buy goods or materials, settle an estate, appear in a court trial, and participate in business or professional conventions or 
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conferences; or, where an applicant will be traveling to the United States on behalf of aforeign employer for training or 
meetings. The individual may not receive payment (except for incidental expenses) from a United States source while on a 
B-1 visa. . · 
B-2 visas are issued for general pleasure/tourist travel, such as touring, visits to friends and relatives, visits for rest or 
medical treatment, social or fraternal conventions and conferences, and amateur/unpaid participants in cultural or sports 
events. 
In most instances, consuls will issue a combined B-1/B-2 visa, recognizing that most business travel will also include 
tourist activities. The Bl or B2 may come· in as a missionary or religious worker, however he/she can only receive 
honorary payments. 

EAD Card/Parolee 
Q: The applicant's previous HlB status expired on 8/22/2006 which at first glance would make him out of status when he 
filed the 1-129. However. he has an EAD that doesn't expire until2/1/07 and he has an 1-94 that shows he was paroled in 
until4/21/2007 because he has a 1-485 pending. For EOS purposes. is the applicant in status or would this be a split 
decision? (9th Ed. 4/25/2007) 
A: Normally an EAD card by itself does not grant nonimmigrant status and the decision would be a split decision. As 
this is a case where they are requesting an EOS and were paroled. in approving the petition we are, in effect, admitting the 
alien as an HlB, which would then grant the alien ail extension of stay. · 

Previous 1-129 pendinilt_not app:.::..r,.;:...ov=-=e:;;;.d....._,_ __ _ 
Q: The I-129 peiitiOn~a:sffieci to argue the· split 'decision made.on-its prior petition~~Wluit sho\iidTdoab()Utft(_ 
~: If otherwise appt()vable, the o{ficershould.do a sput d_~ci!donagain since. the ~neficiary is;not~aintaining',stat\is.: Dd 
~ot discuss the ·basis for that prior d~cision just note that the pnor COSIEOS was denied arid afly concerns relating to thai 
~enialshould have been addressed by-filing a timely motion to reopen/reconsider the earlierdecision. The officer rna:{'" 
:Want to consider sending the 2nd ~tition to the~NTA uffit~fl;er issuance of the spJitdecisionJ 

· Q: The bene's previous 1-129 was denied on 06/23/05 and appeal was transferred to AAO on Sept 05. However. AAO 
returned the petition to Vermont on March 1. 06. No decision has been made yet. A new petition filed by new employer 
on Jan 07. What should I do? (9th Ed. 4/25/2007) Amended and expanded (12th ed. 3/31/2008) 
A: If otherwise approvable, this decision will be a split decision, as having a motion pending does not grant the 
beneficiary status ... You may also have an issue with unauthorized employment if the beneficiary has worked more than 
240 days(8 months) past the expiration of his/her previously, approved petition, if the beneficiary continued to work for 
the same employer (see 8 CFR 274a.l2(b)(20)). If the alien is changing employers, INA 214(n) <AC 21 sec. 205> is 
controlling. - I · · 

Revocation 
0: If the ben ficiarv's orevious 1-129 was found to be an auto revocation is he maintaining his/her status? 
A: At least a of the date of revocation the beneficiarv was considered not in status. However a new oetition could be 
filed before revocation to cover the eao. The officer must check the svstem to determine the existence of eao before the 
current filine fEOS or COS to make sure the beneficiarv has been maintainine. the nonimmie.rant status. (14th ED.) 

Pending Legalization - . . . 
Q: Is an alien with pending legalization with an approved 1-765 eligible to change status? (2nd ed. 4/13/2007) 
A: Legalization by itself does not extend an alien's nonimmigrant status or grant eligibility for change of statu~. 

TPS 
Q: The beneficiaty is currently in TPS status. Can they reguest a change of status? (9th Ed. 4/25/2007) 
A:· Aliens under TPS can change status, as long as they are maintaining the TPS status. If the TPS status expires, then 
the alien reverts back to the status held prior to the TPS being granted and would most likely not be eligible for 

·COS. According to statute and regs: INA 244(a)(5) - The granting of temporary protected status under this section shall 
not be considered to be inconsistent with the granting of nonimmigrant status under this Act. 8 CFR 244.10(f)(2)(iv) For 
the purposes of adjustment of status under section 245 of the Act and change of status under section 248 of the Act, the 
alien is considered as. being in, and maintaining, lawful status as a nonimmigrant while the alien maintains Temporary 
Protected Status. 
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In status on 1 011107? 
Q: Is the beneficiazy maintaining status if they indicate that they will file for an extension of stay in their current 
classification until the 10/1107 start date for the HlB COS? (2"d ed. 4/13/2007) 
A: If the beneficiary states that they intend to file an extension, check CLAIMS to verify whether anything is pending­
if they have not filed anything yet, then they have not established that they will be in status on the 10/1/07 start date. If 
the pending 1-539 and/or 1-765 is ~ere in the CSC, then email CSC PPhelp to get those files pulled and adjudicated. If 
they have filed with VSC, TSC or NSC, the SC that is in possession of the file(s) can be contacted to adjudicate the 1-539 
and/or 1-765 prior to adjudication of the 1-129. (5th ed. 4/18/2007) The beneficiary/applicant must establish that they will 
be in status, not just propose that they will be in status. 

Q: What if the 1-539/1-765 that was filed to extend their stay has to be RFE'ed? What does that do to my 1-129? (5th ed. 
4/18/2007) 
A: If the 1-539/1-765 has to be RFE'ed due to lack of evidence, then the beneficiary has not established that they will be 
in status and a split decision will need to be prepared. When writing the denial, when addressing the extension/work 
authorization, indicate that the 1-539 or the 1-765 has not been approved. 

Q: The 1-539 that the beneficiazy filed for an extension indicates that they wish to change to or extend their stay as a B -
can they? (5th ed. 4/18/2007) Amended (12th Ed. 3/3112008) 
A: The alien can, so long as he is otherwise maintaining his/her current nonimmigrant status, apply to change to another 
nonimmigrant status. When adjudicating a COS or EOS to a B, keep in mind that the alien has to establish that their stay 
is temporary and that they have a foreign residence that they have no intent to abandoning. If there is ah 1-129 filed on 
their behalf, the officer will have to determine whether this is truly a temporary visit with an intent to depart the 
U.S. Generally, the fact that there is an 1-129 filed on their behalf may lead an officer to believe otherwise, and deny the 
1-539, setting up the groundwork for an 1-129 split decision as the alien will not be in status at the future start date. 

Prior Time Spent out of Status-
Q: Do we take any action if. prior to their current status. the alien overstayed or was out of status and departed the 
U.S.? (1st ed. 4/12/2007) 
A: We will not consider the prior out of status time EXCEPT for calculation of possible Unlawful Presence. 

Unlawful Presence-
Q: When do we start counting unlawful presence? Does it affect the beneficiazy's ability to change status? (5th ed. 
4118/2007) 
A: No unlawful presence will be gathered while a petition or application is pending; however, having a petition or 
application pending does not establish status. · 

CPTandOPT 
Q: What is CPT? What is OPT? (1st ed. 4/12/2007) 
A: Curricular Practical Training- Work that is required in order to get the degree ... for instance, part of the requirement 
for a Bachelor's in Architecture is that you serve as an intern in an Architectural firm for a certain# ofweeks/months ... If 
the beneficiary is currently participating in CPT, they have not completed all requirements for the degree. CPT 
completion is a requirement to obtain the degree, not an option. (5th ed. 4/18/2007) 

Optional Practical Training is granted during they school year or after the degree has been conferred or after they 
have met all the course requirements- the student is eligible for up to one year of OPT. Evidenct;? An EAD card or 
check the SEVIS record. See 8 CFR 214.2(f)(9). 

F-1 Students graduating after the filing date/OPT availability 
Q: What happens when the start date reguested is 10/01107 and there is a letter in the file that says the beneficiazy will be 
given a master's degree in June? All reguirements have been completed. Do they have to have the degree certificate or 
diploma in hand or just have completed the reguirements? Do the reguirements have to be completed before filing the 
petition. before adjudication. or before the employment start date of October 1? (1st ed. 4/12/2007) · 
A: If they do not have a degree they are required to have either a transcript showing that they have completed all of the 
requirements. If the transcript does not show that they have completed all the requirements, then a letter from a college 
official in addition to the transcript would be acceptable... see Archives section (a) below for further details ... NOTE: A 
letter from the school without the transcripts is not acceptable. RFE for the transcripts. (5th ed. 4/18/2007) 
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Q: If the alien does not have the degree certificate or diploma in hand but has completed all requirements for the Master's 
.degree. can the alien get Optional Practical Training? {1 51 ed. 4/12/2007) 
A: Yes, they can get OPT during the school year, and prior to their degree being conferred ... see Archives section (b) 
below for further details... . · 

Q: If the person has not finished their course of study for the master's degree. we deny theni. Is it the same concept for a 
bachelor's degree? I have a current student who has a letter from the school stating he has to complete 4 more classes in 
order to graduate arid that he is on the list to graduate this spring. I would think we would have to deny him also ... what 
happens if he does not pass? (6th Ed. 4/19/2007) · 
A: Yes- the only reason why we would approve those without the diploma is that all the course and other requirements 
have been met - if push came to shove at the school they have already passed all requirements they could get the diploma 
tomorrow - they are just waiting until the graduation ceremony so that the diploma can be issued. The beneficiary in this 
instance has NOT met all his course requirements and therefore is not qualified at the .time of filing ... 

Passport 
Q: What if the beneficiruy. who is in valid Nonimmigrant Status until2008. has an expired passport? What action should 
we take? (5th ed. 4/18/2007) amended (12th Ed. 3/31/2008) 
A: The offic.er needs to RFE for a valid passport..:... a valid passport at the time of filing is required, except for Canadian 
citizens. 

I FRAUD Questions 
5:1 Ratio Profile 
Q: What is the 5:1 Ratio? (2nd ed. 4/13/2007) 
A: The 5:1 project was a 30 day sweep to fmd HIB petitioners that fit into a certain profile that tended towards fraud. 
and/or abuse. While the project and sweep are no longer in effect, if an officer finds that an 1-129 fits this profile and/or 
otherwise warrants attention, they can RFE for contracts and/or send a Request for Assistance to CFU. The indicators 
include businesses with a low annual income (generally less than $5 million, low number of employees, with an 
abnormally high rate of filings in a very short time (e.g., $1 million gross annual income with 10 employees'that has 100 
or more filings in the past year). The ratio that was used as a suggested threshold, though not a firm guideline, for the 
project as far as filings was 5: 1 - if the company files 5 times the number of petitions and applications than the number of 
employees.· 

Q: Are we still checking the petitioner for -s·: 1 nitiO?, . . 
~:No~ Five to one ratio will be one.ofreasons theletition'being forwarded to CFDO (Center Fraud Detection QP.eration) 
~ut not the soi'e reasort .. We ~ould still check !he ~titionerwith rriuJti~le filii!g for.theisamebeneflci~J. 

OSCAR List- Fraud Digest . 
Q: The petitioner is on the Fraud Digest List- what do I do with it? (5th ed. 4/18/2007) revised (12th ed. 3/31/2008) 
A: The Fraud Digest is in 2 parts- the Index and the Digest, itself. The Index simply gives a list of the companies, 
attorneys, schools, etc. of interest. If the officer finds that a party of their case is listed on the Index, the officer needs to 
look at the actual Digest to determine why the company is on the list and what actions, if any, the officer needs to 
take. The Fraud Digest is located in the CFU folder in O:Common. The Fraud Digest has web links from the Index to the 
Digest. The adjudicator will need to read the Digest information carefully. It may indicate that the company is no longer 
a specific adjudication concern, This is shown by "OK" at the beginning of the entry. 

I PROCESS Questions 
NOTE: The following is a list of the most common errors. found by AST -these items should be carefully scrutinized to 
verify that the information is complete and correct. .. remember that these issues may affect the approval notice print 
process, and can generate inquiries/requests for correction. (9th Ed. 4/25/2007) Revised and expanded (12th Ed. 
3/3112008) 

./' Validity date inco~ect or missing 
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../ Classification missing; incorrect status or classification 

../ Officers did not pull second copy ofl-129 petition to send to KCC This includes EOS & COS . 

../ Missing 1-94 for EOS or COS or 1-94 included but annotated the wrong/incomplete 1-94 number 

../ Bene birthday not included (or incorrect) 

../ Bene citizenship incorrect · 

../ Officer did not stamp deny/approved or is missing signature 

../ Decision on 1-129 but nothing on 1-539 (1-129 approved but nothing on 1-539) 

../ 1-824 is approved for notify to consulate, but officer did not make 1-129 petition copy for clerk to send to KCC . 

../ Officers forgot to order RFE, lTD, ITR, deny and withdrawal. 

../ WAC# doesn't match file on RFE notice, etc . 

../ Address is incorrect from CLAIM3 and petition/application - make sure CLAIMS and the petition both have the 
correct address. 

The following is a list of common errors seen by Division 12 . 
../ Country of Citizenship is different from Country of Birth. Change CLAIMS to COC in the COB Field. If the 

case is.a COS case, the COC should show the COB. If requesting consular processing, COC should be the 
country of citizenship . 

../ Ensure that CLAIMS information is complete (Name, DOB, COB, etc.) 

../ Australia is coded "RALIA" in CLAIMS, not AUSTR, which is French Polynesia. Austria is STRIA . 

../ Tasmania is TASMA in CLAIMS. People from Tasmania may also be Australian Citizens . 

../ Niger vs. Nigeria- in CLAIMS, Niger is NIGER; Nigeria is NIGIA 

../ TAIWAN= AIT, not CHINA. China= People's Republic of China= Mainland China . 

../ Split Decisions without 1-541 . 

../ Name corrections require new ffiiS Checks. If the name is spelled incorrectly or the date of birth is incorrect on 
the notices, this will result in an ffiiS error . 

../ Remember to mark the petition if the dates granted do not match the requested dates . 

../ Ensure that any annotations - ESPECIALLY DATES - are in legible handwriting - Clerks are making errors as 
they cannot decipher the writing of the adjudicator . 

../ Make sure that any attached applications (1-539's, etc.) are complete 

../ Incorrect Classification given 

../ No 1-94 number in CLAIMS 

../ New Attorney (with G-28) is not updated in CLAIMS 

Motions 
Q: What do we do when an untimely filed motion for a denial due to no ACWIA fee. and the ACWIA fee is sent with the 
motion? (11th ed. 5118/2007) 
A: Per HQ, dismiss the untimely motion and refund the ACWIA fee. 

Q: The 1-129 petition WaS derti(Xf~-~~~fi};J. The case was Opened with lTD., Then the petitioner withdrew 
~e c8:se~ How does the officerupdate in CLAIMS~' . . . · 
!A: .As standar~ the 1-129 elise would be: updated as withdrawal since it.is treated as a new,or pending case ohce it was 
reopened due to the mo#on .• On the notice of with~wal, .be sure. to give history as it rela~es to th.~!!ates of the denif!}~ 
filing of motion, and add;"MTR:.'-to the:receipt number~ See. 8 CFR 103.2(!!)(~): (15~ Ed:) 

SQ94- · 
Q: Since there is already a S094 print-out in file by the contractor. do I have to place another S094 print-out in file? (7th 
Ed. 4/20/2007) 
A: Yes, if the SQ94 print-out in the file is not within 15 days of adjudication for either an EOS/COS approval or denial, 
then a current SQ94 print-out should be placed in the file. Refer to the following HQ memos: 
3/18/2002: Enhanced Processing Instructions 
4/05/2005: Revised Enhanced Processing Instructions 

Q: What is considered evidence of a SQ94 search if No A"ival or Departure Record is found? (7th Ed. 4/20/2007) 
A: If the search results in a No A"ival or Departure Record using the 1-94 number, the following three print-outs must be 
in the file as proof of a SQ94 check using the following searches: 
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• I-94 number 
• Name and date of birth 
• Passport number 

I-94s 
Q: The beneficiarv provided a coP.Yori=s39 reinstatem€mt without I-94 mimber as eviden~eOrmai~ta~tTslhe;cw:refit 
Fl status. Can the beneficiary change his/her status to RIB without 1-94 information?. ' 
~: Neither the approval ·notice ofl:-539 remsta:tement <;>r: that of 1.:824 ~how validity dates br l'-94t!!!_i!!bers~;Therefore,j!J] 
all right to adjudicate the COS petition b:y checking out the latest 1-94 number in SQ94/NTIS~ 

Q: Under what circumstances do we issue a new.l-94 to a Canadian? What are the proper procedures? (7th Ed. 
4/20/2007) amended (12th ed. 3/3112008) 
A: If the Canadian citizen did not have an 1-94 previously issued to them when they entered (came in as a B NN for 
example), then we need to issue them an I-94 #or their approval notice will not print. To do this, frrst'the officer sh~uld 
see Anisa Tailor in AST. She will give the officer a blank 1-94. Write the 1-94 #on the 1-129, and update CLAIMS with 
the 1-94 #. Staple the blank 1-94 in the file on the non-record side so that it cannot be used again. From then, the officer 
can continue adjudication. 

Number of Employees 
Q: A check of CLAIMS Mainframe found out the petitioner has a total of 124 cases - On # 12 of the petition the current 
number of employees is 63. Where are the other 61 beneficiaries? The company was established in 2003. Should we 
wony about the rest of the petitions? (7th Ed. 4/20/2007) 
A: The number of petitions, which can be (an indicator, does not necessarily signify that there is a concern ~n the number 
of employees. You need to keep in mind a few factors: Some of the beneficiaries filed for could count for more than one 
petition, attrition, and that some of the beneficiaries of the petitions you see may never even have started work for the 
employer ... 
A general guideline when we become concerned is the 5: I ratio- 5 petitions to 1 employee ... This is not concrete by any 
means, and if there are more indicators of fraud then the 5: 1 ratio may be more or less ... See section (f) of Archives for 
full text of answer... · 

Split Decisions 
Q: What denial forms do we use for split decisions? (6th Ed. 4/19/2007) 
A: EOS- All cases need an 1-541 denial. 

COS -Not timely filed (only issue) - use the notice in CLAIMS 
All other scenarios - use the 1-541 Denial. 

Q: What start date do I give on a split decision? (6th Ed. 4/19/2007) 
A: Approval is from the date of adjudication or a futUre date - they do not go back in time. 

Q: Under what circumstances can I use the denial letter automatically generated by CLAIMS? (5th ed. 4/18/2007) 
Amended (12th ed. 3/31/2008) 
A: The CLAIMS automatically generated denial notice, in which no separate 1-541 denial would need to be prepared, is 
only used when the petition is UNTIMELY FILED and no reason given for the untimely filing. Non-maintenance of 
status prior to the start date would need an 1-541 written by the officer. 

Appeal before AAO 
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Q: What action do I take if the H1B in front of me looks approvable but a check of CLAIMS finds that the previous 
petition filed by the petitioner for the same beneficiarv was denied and is on appeal with the AAO? Would this be a cap 
case or have they already been counted? (6th Ed. 4/19/2007) 
A: Per HQ guidance in the fonn of a memo, this case, arid any others in which a previous petition is before the AAO 
must be held until the AAO makes a decision on the prior case. Regarding the cap, cases aren't counted and visas aren't 
issued until the case is approved, so:-- no, the case was not previously counted. 

Interji/ed petitions/applications 
Q: I have found. in reviewing the 1-129. that the 1-539 and evidence for it is interfiled with the 1-129 ... What action 
should I take? (5th ed. 4118/2007) 
A: Officers are fmding I-539s along with evidence in between the 1-129 Evidence. Some of the officers have also found 
some 1-824's. The officer needs to pull these I-539s and documents and get them to SCOT. We either need ~o place them 
in a new file jacket if they were fee' d in or send them back to the petitioner/beneficiary for the correct fee. 

Consular Processing/POE's/PFI's 
Q: The petitioner has marked PFI on Part 4 of the petition. but has not listed the PFI or given the alien's Canadian 
Address. How can I detennine where to send the petition? (9th Ed. 4/25/2007) 
A: Look in SQ94 to see if the alien made any prior entries, and if so, what was the POE listed on the SQ94 screen? That 
may give you the answer you need. Otherwise, look through the file to see if there is an address anywhere for the 
beneficiary - a resume, perhaps? 

etitioner has submitted onl 

Q: When the beneficiary is in/from Canada. who gets consular processing and who gets processed at the POE or PFI? (5th 
ed. 4/IS/2007) 
A: Canadian citizens will get processed at the port-of-entry (POE) or the pre-flight..,inspection (PFI). Land~d immigrants 
or other non-citizens of Canada get processed at the consulate. 

Q: What about if the beneficiary is a naturized citizen of Canada and asks for Consular processing? Do we grant their 
reguest and send it to a consulate. or do we change the consular notification to POE/PFI? (8th ed. 4/23/2001) 
A: It depends on the circumstances. Sometimes, if the alien is overseas (not coming from Canada) and will be boarding a 
plane in Paris, for instance, we may send it to KCC for a "courtesy" notice. The alien may want to apply for visa, even 
though it is not needed, to avoid problems boarding a plane fromParis to the US. However, if the petition shows 
Canadian address, send it to a POE or PFI. 

Q: Is there a more up-to-date list of the visa issuing posts? (5th ed. 4/18/2007) 
A: The Visa Issuing Posts list that is in O:Common and was a part of the training materials given in the last few HIB 
training sessions is not the most up-to-date ... because the list is not constant- it changes on a regular basis. If the 
petitioner requests consular processing at a post not listed, go to the State Department's Reciprocity List & Country 
Documents Finder (a.k.a. the FAM) and see what posts are listed for the country that the petitioner is requesting. If it is 
not in the F AM, then there is not a.·visa issuing post in that area and a nearby post will need to be selected. 

IBIS 
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Q: Do I have to run an ffiiS query on employment-based petitioners? (11th Ed. 5/18/2007) 
A: No. Employment-based petitioners that are business entities do not need to be queried. Sole proprietorships are 
considered business entities so they do not need to be queried. Exception: Individual persons that are not considered 
business entities must be queried. See pg. 12 of the ffiiS SOP. 

Q: Do I have to place an .ffiiS stainp on the petition for a business petitioner? (11th ed. 5/18/2007) 
A: Yes. Per ffiiS SOP, p. 40, " ... mls q~eries are not required for business petitioners on employment-based 
petitions. The adjudicator must apply the ffiiS stamp near the subject's information on the application/petition, circle 
"NR" for ''Not Required", and annotate inside the stamp the date it was determined that ffiiS was not required. If more 
than one beneficiary on a multi-beneficiary 1-129 petition does not require an ffiiS query, USCIS personnel are only 
required to apply the ffiiS stamp once and annotate inside the stamp the number of beneficiaries not requiring a query." 

WSEERS 
i - -- ~1 p_: When do we check NSEERS'l . _ · 
!A: See NSEERS I-129 Processing Instruction-When to RFE in o:common\itdj\NSEERS\SOP for details] 

Fees 
Q: Is there a lesser fee on H1B renewal cases? (4th ed. 4/17/2007) 
A: Maybe- if same employer, yes. If new employer, then no. 

Q: Can we RFE for high.er ACWIA fees when it appears by the # of petitions filed that the petitioner has 25 or more FTE 
employees? (6th Ed. 4/19/2007) · 

·A: No- per HQ guidance, do not RFE for the difference in the ACWIA fee. If, however~ you receive evidence of the# 
of employees and you find that the petitioner does in fact have 25 or more FTE employees, then you can RFE for the 
difference in the fee. 

Q: How do we calculate the ACWIA fee when the petitioner has part-time employees? Scenario: The petitioner paid an 
ACWIA fee of$750. while indicating that he had 35 employees. In.response to the RFE. the petitioner indicated they 
have 24 Fff employees and 11 Prr employees. and therefore does not have to pay the full $1500. Is there a ratio of# of 
P!f employees equals 1 Fff employee? What is the regulatory cite for a denial? (11th Ed. 5/18/2007)_ ·' 
A: INA 214( c )(9)(B) requires the lesser fee for those with not more than 25 full time equivalent employees; ·The statute 
presumes that the ACWIA fee will be $1500 unless the petitioner shows otherwise. In this case 24 F!f and 11 P!f add up 
to at least 25 Fff equivalent positions. Adjudicators do not routinely-challenge the number of employees, but if 
inconsistencies are found, the adjudicator should look more closely at the case. 

p:: The alien has been the-beneficiazy ofmultiple J;, 129 petitions; the current petitioiMijipe~j;· the 151 extension filed 
by this petitioner:for this alien; Does the petitioner qualify for ACWIA fee exemption?, · 
!A:~C:heck the ~e~~~nto .m~esure t?at the~ are n~.employ_er name chan,ges,,merger, ot acqu·t~Jtio!l__ph~geslw~h-=-ic~h -m~ 
~uahfy theJ~ettttOner for fee exenm!mn bef.Q~!he~suan_s:e .ofRFE for ACWIA ~~:::_(!_5th Ed:) 

SEVIS Printout-
Reminder: ALL F, M, and J Nonimrnigrants must have a SEVIS printout in the file (1 51 ed. ·4/12/2007), unless the 
petitioner is requesting consular/POElPfi.notification. (2nd ed. 4/13/2007) Expanded (12th Ed. 3/31/2008) The purpose of 
the SEVIS printout is to verify the status of the alien. SEVIS is updated with an F, J, or M alien registers under 
NSEERS. In lieu of the NSEERS printout, you may print out the N'SEERS screen in SEVIS to verify registration. 

SEVIS Status-
Q: What is the meaning of Deactivated in the SEVIS record status field? (2nd ed. 4/13/2007) 
A: Typically, the student will retain the same N# for the entirety of their student status, and the officer, when doing a 
search using theN# will see multiple records for a student if these transfers/changes have occurred. The current record 
will show Active, and the previous records will show Deactivated. If the SEVIS record indicates Deactivated, look to see 
if the student transferred to another school or educational level. There may be circumstances in which the student is issued 
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a new N#, so if the officer finds only a deactivated record in SEVIS, it is recommended that the officer run a name/doh 
search in SEVIS to see if another N# was issued. (b) (7) (e) 

I-765's-
Q: What eligibility code do lgive the dependent spouse of an L orE on the I· 765? (2nd ed. 4/13/2007) 
A: The most up-to-date infonnation ori the eligibility codes for E and L dependent spouses is listed on the Instructions to 
the l-765. 

1-824's 
Q: What do I do with the 1-824 that is attached to the 1-129? (1st ed. 4/12/2007) 
A: Any 1-824 attached to the 1-129 needs to be adjudicated by the officer- the clerical staff or the officer will update 
when the 1-129 is updated. 

CLAIMS Updating-
Q: Does the SEVIS N# needs to be entered into CLAIMS? (2nd ed. 4113/2007) 
A: IF you have an F, M, or J requesting a change of status to an H (or any other classification), verification needs to be 
made in CLAIMS that the SEVIS N# is correctly listed on the beneficiary screen. If it is not, the officer MUST correct it 
and save the changes. If this is not done, SEVIS will not be updated when the decision on the COS is made.· 

Previous Filings 
Q: How do I detennine when the beneficiary first entered as an H IB? (6th Ed. 4119/2007) 
A: You will need to backtrack through the previous petitions in CLAIMS and you may need to check SQ94 
afterwards. For instructions on backtrack~g through CLAIMS, see Archives (t) below ... 

REMINDER: When adjudicating an amended petition asking for corrected validity dates, be aware of both the to and 
from dates to ensure they follow the LCA, dates requested AND any licensing issues. (7th Ed. 4/20/2007) · 

H4 Dependents 
Q: How do I process the H4 Dependents when there are multiple applicants on the 1-539 and one of the children is about 
to reach. or has reached the age of 21? (6th Ed. 4/19/2007) 
A: If the c~ild has turned 21 prior to the date of adjudication, then a split decision will be .done in CLAIMS, and the 
remaining applicants can be approved, if otherwise eligible, for the time requested. A denial letter will need to be 
prepared for the 21 year old applicant. . 

If the child is turning 21 after adjudication and during the time requested, the officer should, if otherwise approvable, 
·approve the decision but limit the "to" date to the day before the child's 21st birthday. 
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I QUOTA Issues 
REMINDER: Quota-exempt cases can IMMEDIATELY start employment upon approval. These include Universities, 
Non-profit research institutions, etc. Be sure to look at the petitioner and at the date of requested employment to 
determine visa availability. (8th ed. 4/23/2007) · · . 

E"or in Cap Eligibility 
Q: What do I do if we receipted a case and found that the petitioner made an error indicating eligibilitv for the Cap on the 
petition? (II th Ed. 5/18/2007) 
A: We deny the petition. For example, if the petitioner marked on the petition that the.beneficiary was the holder of a 
U.S. Master's degree and we accepted it under the Master's Cap and the adjudicator determined that the degree is actually 
a foreign degree, then a denial would be issued. There are no fee refunds, because it was a. petitioner error. If, however, 
the petitioner was not aware the master's degree had to be a U.S. school and marked the petition properly as, "no the 

. school was not a U.S. school", and we accepted it under the Master's Cap then it would be our error. It would have to go 
back to the contractor for a rejection and fee refund becaus.e it was a service error. 

Already Counted? 
Q: What action should I take? A beneficiary is approved from F-I to H-lB for a well-known university (cap-exempt) for 
three years. During this three year period. a computer consulting company (which is not cap-exempt) files a petition in 
behalf of the same beneficiary. This petition is approved and the beneficiary is extended and counted against the H-1 B 
cap. A third company has now filed a petition in behalf of the same beneficiary: evidence submitted with this petition 
shows that the beneficiary has never worked for the computer consulting·company. but rather has continuously worked for 
the university. Does this beneficiary need to be counted. as they did not actually work for the cap company? (8th ed. 
4/23/2007) 
A: The beneficiary does not need to be counted against the cap again. 

Not Eligible for Recount? 
Q: When is an HIB eligible to be recounted? (1 51 ed. 4/12/2007) 
A: If the alien is requesting that the 6 year clock be reset, but you find that they have not spent a continuous year outside 
the U.S., they are not eligible for recounting. They should~ however, be considered as an EOS case. 

Q: What if the alien changed to a different nonimmigrant classification for more that one year. ::Is that considered 
sufficient for resetting the clock? (3rd Ed. 4/I6/2007) 
A: The alien must be OUTSIDE the U.S. for one continuous year. The only NI classification that the alien can be 
admitted as that will not 'break' that continuity is time in B status, however, time in B NI status does not count towards 
the one year timeframe, either. E.g.- H1B leaves the U.S .. and re-enters 9 months later as a B for three months. The alien 
has not met the I2 month requirement. Even though the B time did not make a break in the 12 months, the l months in B 
status will not count towards the I2 month requirement. The alien will need to stay outside the U.S. another 3 months to 
have his 6 years reset. 

Q: Can the beneficiary's time be reset? The beneficiary was classified as an H for six years. and then changed status in 
the US to an 0-1 which she has been on for the last couple of years. Is the beneficiary now entitled to another six years of 
H time since it's been at least one year since she's been in H status? The beneficiary does not qualify for any exceptions 
to the 6 year rule ... (11th Ed. 5/18/2007 Amended (12th Ed. 3/31/2008) 
A: The regulations (8 CFR 214.2(h)(13)(iii)(A)) state that a beneficiary once classified as an H-lB may not change back 
to H-lB unless he or she has been physically outside the U.S. for the immediate prior year. In other words, it's 
permissible to change from H-lB to another classification such as 0-I, but the beneficiary can't change back to H-IB 
unless they reside out of the U.S. for one year. Be mindful that an alien eligible for AC21 Section 104 or 106 status may 
change back to H-IB from another non-immigrant status as long as the alien is otherwise maintaining their status (i.e. H­
lB to 0-1 to HI-B). 

Eligibility for Advanced Degree Cap 
Q: Can the beneficiary use a U.S. Bachelor's degree and experience to qualify for the Advanced degree cap? (1 51 ed. 
4/12/2007) . 
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A: The Master's degree must be 'earned' from a U.S. institution; the Bachelor's + 5 years of experience do not qualify 
for this Congressional exception to the overall H-1B cap. Deny. · 

Q: The HIB Data Collection Form indicates that the alien is in a U.S. doctorate program. but it does not show that a 
· der,ee was conferred or that the alien has a U.S. Master's degree ... Are they qualified for an Advanced Degree cap HlB? 
{3r Ed. 4/16/2007) . · 
A: The adjudicator will need to look at a couple items on the alien's transcript and determine how he alien entered the 
program and with what degree, as well as where they are in the doctorate program. See Archives, section (e) for further 
instructions ... 

Requests for Starts earlier than 101112007-
Q: What do we do if the petitioner is asking for a start date prior to 10/1/2007? (2nd ed. 4/13/2007) 
A: There are three options depending upon the facts of the case-

1. Quota exempt cases can start at any time. 
2. For those individuals from Chile/Singapore the FY 2007 quota has not yet been met and so would be eligible to 

have an earlier start date. 
3. For all others: on advanced degree cases we will deny because a visa number is not available for FY 2007. If they 

don't qualify for a 2008 cap number we should deny without refund. They filed and it made it to the floor for 
adjudication- thus we will make a decision. . (9th Ed. 4/25/2007) **Amendment** 

Advanced Degree vs. regular quota 
Q: Why is there an advanced degree quota in addition to the regular quota? (4th ed. 4/17 /2007) 
A: After WWII, the country needed many individuals with college degrees in order to expand the economy and create 
jobs. In response, Congress created the Hl program. At that time there were no limitations on the number of aliens who 
could enter under this program. In 1990, Congress determined that the future numbers should not exceed 65,000. In the 
late 1990's, Congress raised the quota in response to Y2K concerns and the booming economy. Since then, the basic 
quota has returned to the congressionally-mandated 65,000. Congress then realized that the quota was limiting the 
admission of aliens who were job-creators and economy expanders, especially those holding an advanced degree. Further, 
as a result of9/ll, U.S. colleges and universities were no longer obtaining the diversity of students from abroad as before 
that contributed to a well-rounded education. To encourage foreign students to study at the graduate level in the U.S. as 
well as create jobs and improve the economy, congress created the 20,000 per year advanced degree cap. 

I ELIGmiLITY Issues 
Specialty Occupation 
Q: How can I tell whether the position is a specialtv occupation when the duties listed are so technical that I cannot 
determine what the beneficiary will be doing? (6th Ed. 4/19/2007) · 
A: RFE the case, requesting that the petitioner submit a job description, including all duties, in non-technical terms. If 
the petitioner cannot explain what the beneficiary is doing, then we can deny, as they have not established that the 
position is a specialty occupation. 

~ge • . ~--------· . . . .. . ... -",,..-~,.......,. .· . -c--·-,~---. -~-:· .. ·~---.. ~----, 

I
Q: An·ITcompany'fileathe pe~iti~n with LCA sllo~ing the prevailing wage·about $72.~00 for the off~ite oo~itio~ in San 
lJose area. -However. the·wage mdtcated on the petition was $53,000. Should the officer address the dtscrepancy?, 
~: Generally, the e_pforcementactiVities fel,atingto pre~~ ling wage is the responsibility of.QOL U9der DO~ rules, pd::--, 
~ction can be taken until the employer has riot paid·the appropriate' :Wage: There is no statutory or regulatozy;provision·fo_!! 
brospective enforcement·b(this issue. Thus, it iff not-issue on 'AM(;ON .notification, ·ctiange of Status or Chahge :of 
!Employer cases~·- If an employer did not pay an alien ·in the .. past the .ap_P-roP.riate wag~ :we can consider ~ctiotl unde~ 
~vocation provisions. See. 8 CF_R 214.2J~)_QJ1C!HJiii)!~)~(l5th Ed,f 

Models- H1B3's 
Q: What criteria do I look at when I am adjudicating a model? (lOth Ed. 5/112007) 
A: Regarding HIB3 models (in Claims they are just HIBs): These are so rare, most officers probably won't see 
any. HlB models obviously do not require a degree. They were included in HIB way back when because HQ didn't 
know where to put them. When AAO ruled that models with high salaries ($250 per hour and more) could qualify as 
01 'sin the business category, most high profile models use that road. But once in a while we get an HI B. 
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Look for: 
1. The high salary 
2. An established agent or agency (like the Ford Model Agency in NY) that represents them. A good way to verify a 

top agent/agency is to RFE for names of other high profile models they represent. The top agencies listed below 
in this e-mail is a good reference. · 

3. A contract with the work itinerary, salary, clients, etc. 
4. Past history of work and representation 
5. Magazine covers, ads, articles from major modeVglamour magazines (always ask for circulation numbers) 
6. Awards, recognition, etc. 

Internet checks of the model, agency, etc. 
Usually HIB3 models command $250 per hour and this would meet one of the HIB3 criterion in establishing 
distinguished merit and ability. High remuneration is also a criterion for the 0 classification, as well. $25 an hour would 
not meet such criteria. Since most of the petitioners are agents please make sure that there is a contract that spells out the 
terms of the contractual relationship. Also, these aliens need an itinerary of events. Please review your law books for the 
types of evidence required to establish eligibility for the HIB3 or 0 classification. Remember, many high profile models 
are not as well known as Elle MacPherson and Tyra Banks. So use the whole range of considerations listed above when 
adjudicating HlB models. 

Strike/Lockout 
Q: I have a petition here from a non-profit organization. Enclosed with the petition is a Collective Bargaining Agreement 
. between the petitioner and UA W. I seem to recall that H-1 B 1 has a no-strike clause. or can not go on picket/strike. If 
this is true. how shalllensure. thru RFE. the petitioner is made aware of this restriction? (lOth Ed. 5/1/2007) 
A: Hlb are not prohibited from striking. They are prohibited from crossing the picket line and the employment of the 
alien would adversely affect the wages and working conditions of US employees, as certified by DOL. Since this office 
has not received such a certification, it is not an issue. · 

Previous Work Authorizations 
Q: If the beneficiary is currently working while in L2 status. do we have to count that time? So are they still considered 
to be under the L2 which is not countable towards the six year maximum time limit? (7th Ed. 4/20/2007) 
A: Per the December memo, dependent time - including time in which employment is authorized -:- is not courited 
towards the 6 year limit. 

Contracts-
Q: What should I be looking at when examining a contract? (6th Ed. 4/19/2007) 
A: As a general guideline ONLY -look to see who the parties of the contract are, what the duties or the job being 
contracted actually is, how long is the contract for, who has control of the persons that are doing the contract work -look 
at all related supplements- there may be a Purchase Agreement or a Work Order. It is a bonus if the beneficiary's name 
is listed in the contract, but by no means required. The contract should ideally be good for at least a year. 

NOTE: See 0:\ADJ div\ 1-129\ Hlbl\Computer Consultants:doc for guidance on jobs in the computer industry. Note 
that this is local internal guidance only and not for public dissemination. (11th Ed. 5/18/2007) 

p:_.A staffing fiim. new business.bas iilci:)lrtel~th1Dfiliillion iri 2006~ ·It seem-:sl6havmgitfrnate·work ~tictUai 
(Juries for the position. What do lask for RFE?, 
!A:. Contracts showing the·described duties &'tlie ~ective work locationJ!!td.coverlf!g the requested;em~)!fueil!peri~ 
br one Y.ear whatever is Jess. · 

Optometrists -
Q: The petitioner has submitted exam results from the National Board of Examiners ... Does this suffice, or do they need 
a license? (2nd ed. 4113/2007) . 
A: Each state requires a license to practice Optometry. Each state decides which methods it will use to issue 
licenses. The National Board ofExaininers gives an examination that is wholly, or in part, incorporated into the licensing 
process. Some states just go by the exam results, some take part or all of the exam results and combine them with other 
additional oral, written, or practical exams, or exams in specific topics, such as law or pharmacology. Even though the 
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alien passed the exam, that test is just one step in the whole state licensing process, so exam results alone are not sufficient 
· evidence of licensure. 

Architects - , 
Q: Do architects need licenses? (3rd Ed. 4/16/2007) 
A: As with engineers, it depends on the duties of the architect and ~ho they will be working for/under. If the architect is 
working directly for the public, they either need a license, or depending on the circumstances/state they are working in, 
need to be working under a licensed architect that can sign off on their work. Look at the individual state 
requirements. As a rule, however, licenses for architects are not required when the duties do not include design work but 
do require knowledge of architecture, urban planning or geography. 

Acupuncturists-
Q: Do licensed acupuncturists typically qualify as a specialty occupation? (4th ed. 4/17/2007) 
A: As with certain other occupations, the officer will need to see what the licensing requirements are for each state, to 
determine whether the position qualifies as a specialty occupation. In California, for example, in order to obtain a license 
to practice acupuncture, the state requires a Master's Degree, making it a specialty occupation. Most states require at least 
a two year program at a school that teaches Traditional Chinese Medicine, and many of these require a bachelor's degree 
(in any subject) to qualify for the program. · 

Private school teacher-
Q: Do private school teachers require licenses? (1Oth Ed. 5/112007) 
A: Private schools do not require licensing through the state/area. They do, however, need to demonstrate that the 
position is. a specialty occupation - Private schools are not comparable to public schools, as far as specialty occupation 
qualifications go. The licensing requirement covers the industry standards prong as far as public schools go, but does not 
cover private school teachers as they are not required to obtain a license. Without the licensing requirement, they can and 
often do have difficulty in proving that the position is, indeed, a specialty occupation. The OOH covers public school 
teachers only. It does mention private school teachers, but only to say that there are vast variations as to the requirements 
that each individual private school has for their teaching staff. They will have to go through prongs 3 or 4 ... 

Q: Are Montessori Teachers a specialty occupation? Do they require a license? (5th ed. 4/18/2007) 
A: The officer will need to make the determination on whether the position is actually that of a teacher, whether the 
school requires all teachers to have a bachelor's as a requirement, etc. Is this a school that is providing an educational 
curriculum with lesson plans, etc. or is this a day care provider. A good way to check on some or all of this information, 
besides the case itself, is to do a search on the Internet. As far as licensing is concerned, generally Montessori teachers do 
not require state-issued licenses or credentials to teach, because Montessori's are private schools and therefore not subject 
to the licensing/credentialing requirements. 

Medical Workers 
Q: Do psychiatric residents require a license? (6th Ed. 4/19/2007) 
A: Psychiatry is a field of medicine and psychiatrists are medical doctors. Like any other resident doctor profession, the 
beneficiary has to be licensed, or if allowed in the state of intended employment, has to be working in a licensed 
facility/hospital and/or under a licensed physician's supervision. In New York State, for example, residents are not 
required to have a license, as long as they are working for a licensed facility. 

Licensing vs. Certification {VISa Screen) 
Q: What is the difference between licensure and certification? (2nd ed. 4113/2007) 
A: Licensing is a requirement for the approval of the petition. It is a classification issue. Essentially, there are three 
scenarios that the officer may encounter... · 
1 - Initially the alien may have a temporary or permanent license from the state of intended employment; or 
2 - The state may allow the alien to work under the supervision of a licensed professional; or 
3 - The alien will submit a letter from the state indicating that a permanent or temporary license will be issued once the 
alien enters the U.S. or after approval by USCIS. 
, Certification is an admissibility issue. Therefore, this is only an issue on COS or EOS cases. -AmCon cases and 
POE/PFI cases are resolved at the visa issuance and/or admission to the U.S. 

Resources for Licensure Requirements 
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Q: Where do I find out whether occupations require licensing? (2"d ed. 4/13/2007) revised (12th Ed. 3/3112008) 
A: The Occupational Outlook Handbook (OOH) gives general guidance in this area. A search of the internet utilizing a 
search engine such as Google or Yahoo using "License requirements for (o~;cupation)" as the.search parameters will 
generally give you several sites that will either give you general information for all states or state-specific i~formation. 

r::-···· . . . ~----.,.---~-·---:---~ - . . . ~ 

1
Q: At the ~me of adjudication. alien's ·oermanent license was expired for a year. If otherwise approvable. should we grant 
the extenston for 3 years as requested or I year? L · . 
!A: Since the license is a permanent one, the fact that it is expired is not relevant to 'the decision. However, th,.....e~o-:ffi:-::::-ce_r_m_a_,~ 
rant to check Online SOurces to make Sure the re§~Ctive _permanent license Was not revoked ~efore the reguested 3 yea!] 
extension is ~ted. (15th E4) 

p: The petition was filed for' the beneficiary with· f year training level"medicat"li"Cellseto.,Wofk for the internal medicaJ 
residency program in PA area. How manyyears dol grant the beneficiary for extension?, · 
!A: One year due to his/her training license be_g_!luse the benefici~ does not hold a permanent liceDsel 

p: The petition was.filed for the position as a resident physician in California. The attorney argued that the beneficiaoL 
with a Texas medical license should be granted for 3-year extension since it is just a matter of time-for the ~neficiary td 
1get his/her CA license with the "license &·experience he/she has now; Is it true?, . . ~· ..,..-. ::':"":::'"~...., 
!A: No. Unless the petitioner provides a copy of the beneficiary's CA medical license, the benefici~ is not gualified td 
~ractice medicine:in California and cannot immedi~teJy~g~ge in his profession! 

p: The petition was filed for the position as a physician·resident ilipathology in)N area~ The beneficimy·liaS-not 
completed #3 exam ofUSMLE. ·The-attorney argued that the beneficiary does not need a state medical license sin~ 
he/she won't have direct contact -with patients. Is he righti · · . 
!A: No. As foreign· medical graduates, they must comple~e all exams ofUSMLE,._·...,..·in_o_,~-..,d·-,-er...,._t-o~~~e-,..iv_,.,e_gr_a_d_ua-te:'medicii.l 
bducation or training in the United States~ See INA 212(j)( I )(B) .. Since the beneficiary is not coming pursuant to 8!{ 
!invitation from a public or nonprofit·private educatii>nal.orreseareh institution or agency in US to teach or conduct,_____,_ 
bseareh, or both, he/she is not ex~mpt from all ~e required Federation licensing examination even he/she won~t perfo~ 
~irect patient care, ~o qualify. as a HIB. S~e INA 212(jX2)(A) .. The benefici~ apparently is not an ipternational renowrt 
bJ!ysician to be qualified under 8 ·CFR 214i2(h)(1}(Y.!li),~ 

Q:" When do we need the license for the oosition-as'a civil engineer?, . · 
!A: If· the petitioner is a civil engineering firm specializing in civil engineering pr~ec-f-de_v_e_-,-lo-pm-e"'n~t-o_r_res.earqli(ii IlJUSt 
~submit evidence showing that the berie~ciary has required state civil engineer license ~ practice the professi?n o:r: he/stili 
routd be supervised by a licensed civil engineer within .the company. If the -~titioner is a construction com~anL , 
~suming the duties require a civil engineer to perform, he/she must ~ssess state. civil engineer license or be :supervise( 
by ,an engineer wit4' such license with~ in the company; . If the duties described by the construction company are unrelated 
~o those duties ~fa civ~l en~eer, then ~e lic.ense is not·re~uired. How~ver, then. examine the-duti~s care~!!y_ to makr 
§ure them qualified the position (not the JQ.b title )as .!!_~cJal!:,x occu_P-ation! 

Import/Export Companies & Iran Sanctions 
Q: How do I handle petitions that that are Import/Export companies involving Iranians or sensitive technology and/or 
services? (6th Ed. 4/19/2007) . · 
A:. If you have a case in which a petitioner's business is or relates to the import/export indust:ty, in which the petitioner is 
linked in any way to Iran OR whose business relates to Sensitive Technology goods or services, the Importer/Exporter and 
possibly the beneficiary, depending on the positioo they are petitioning for, is required to be licensed by the Department 
ofTreasUI)''s Export Control Agency. If there is no evidence of this in the file, RFE for the license or proof that they do 
not need a license. 
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For more information, take a look at the information in the Iran folder- the link is: 
0:\ADJ div\ 1-129\Reference Materiai\Iran 

LCA 
Q: Does the LCA need to be certified prior to filing? (2nd ed. ~113/2007) 
A: The ETA-9035 (LCA) must be approved prior to filing, however, for some cases approved in March the DOL website 
was not allowing the petitioner to print the certification. There is an RFE for this issue in O:Common. 

p: 'A petition was filed for EOS by the same employer with no change> The ·submitted LCA indicates the wbrki0cati0n1 
are at Greensboro; NC and Chicago. IL. However. the alien's address .is located'in Seattle. W A. . Should a RFE be sent filll 
tltis issue~ 
lA: It depends on the aHem's status. If at the timeof adjudication, the ~ien's c~ntHlBSta.tus is still valid;' then RFE fo~ 
bxplanation of discrepancy and a new LCA, which ~ay resolve the. issue.· However, if the alien's H IB status bas exQired 
br will expfre .shortly; the petition should be dc;mied since the LCA does. not cover. all work locations: Unlike,; the firstl 
~cenario, the petitioner would not be able to secure a new LCA since DOL does hot .issue backdatedLCAs. (IS~ EdJ · 

Q: The job title listed.on the petitionis'developmen(ana)yst arid duties·descrlbedO~tition are marketing duties' but 
the occupation code shown on the LCA is for system analyst. What 'should do I do~ 
lA: If the start date listed on, the p¢titiQn has. passed; deny tlie petition because the submitted LCA ~s riot for th.e~j)ositio'jj 
~hown on that document. If it is a future start date, RFE may be ··issued ·for.explanation .of discrepansy_ and a.new LCAl 

H3Approval 
Q: The alien. as an F-1 Student was recently approved for H3 Status. and is now being petitioned for as an HIB ... what 
should I do with the HIB? (3rd Ed. 4116/2007) 
A: Pull the H3 approval case and take a look at iC If the petitioning company indicates that the alien is required to have 
the H3 training to do the duties of the petition, then the applicant does not qualify for the H 1 B at the time of filing because 
they did not have this training. If, however, the H3 training is valid training but is not requisite for the position applied for 
on the HIB petition, then the adjudicator can continue adjudicating the petition. 

I OTHER NONIMMIGRANT CLASSIFICATIONS 
LJB 
Q: Can a computer consulting company gualify as an LIB petitioner? (11th Ed. 5/18/2007) 
A: An LIB cannot work for or at a client as a "an arrangement to provide labor for hire" like an HIB. However, an 
LIB can work for a client company ONLY if the work involves bona fide LIB specialized knowledge and is.in 
connection with a product or service of specialized knowledge that is offered by the L petitioner. 
Additionally, the supervision and control must lie with the L petitioner throughout the time the LIB works at the client 
company. The client company supervision can provide input, guidance and feedback as it relates to the benefit of the 
client company, but cannot control of the work in regards to directed tasks and activities. This control must remain with 
the L petitioner. The contract(s) must show this control and work being PRINCIPALLY related to the specialized 
knowledge or service provided by the petitioner: If it tangentially (just touches on or is· remotely related) to the 
petitioner's specialized knowledge, this is not enough. 

Multiple Beneficiaries 
Q: I have a I-129 petition with multiple beneficiaries- but the petitioner did not submit "attachment 1" (page 17 of the 1-
129). Instead the petitioner included a typed written list of the additional beneficiaries to be included on the petition. Is 
this acceptable? The petition is otherwise approvable. (lOth Ed. 5/1/2007) · 
A: As long as we have all the required information, you can accept it. 

H2B Returning Workers 
Q: What is the process followed on returning workers? Do I need to check S094 on each beneficiazy?- (9th Ed. 
4/25/2007) Revised (12th Ed. 3/3112008) 
A: The returning worker provisions have now sunsetted. · 
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Q: I am working on an H2b petition where the dates being requested exceed the three year limit for one beneficiary. The 
remaining beneficiaries qualify for the entire period of intended employment. Do we assigri a shorter validitv period to 
one beneficiary (up to the 3 year limit)? Also. can you tell me what the proper annotation is for returning workers? (lOth 
Ed. 5/1/2007) 
A: R is the correct annotation. Also mark the top middle of the petition with "R", even if there is only one returning 
worker out of x.xxx number. 8CFR 214.2{h)(2)(ii) on multiple H2b petitions, the beneficiaries must be eligible "for the 
same period of time." Therefore, the officer can either deny one or grant all for the same period of time. 

H3 
Q: The petitioner filed 1~129 H3 petition a:nd I-l29H1B Cap for the same benefiCiary .. What do I do?t . 
lA.: To qualify as an H-3 the employerm~st establish that the training program is not for the purposes of staffiitg the US 
pperation .. The subsequent actions of this employer in this case'show..to the contrary .. Based UP.On these.actions an lTD~ 
pte H-3 w~uld be appr~pri~te .. S~ 8:CFR 214.2(h)fD_(iii)_Q;;) & (t)_;. However,jfthereis .!!?.ri.~ge.issue for ~lB ~titionf 
proceed wtth the H3 adjudication, firSt. 

Q Nonlmmigrants-
Q: How do we process the following scenario? On a multiple beneficiary application. Alien A is approved and listed on 
the approval notice. At the consulate. Alien B is substituted for Alien A. After Alien B's admission to the U.S. as a 0-1. 
a request is submitted to withdraw Alien B and substitute him with Alien C ... How do we process this in CLAIMS? (4th 
ed. 4/17/2007) 
A: Add Alien B and C to CLAIMS .. In the split decision screen, update Alien A and B as denial, then approve Alien C 
in the split decision screen. 

Q: The Petitioner submitted a letter to withdraw a beneficiary of a 0-1 petition. The regulations do not address this 
particular issue. The beneficiary they are withdrawing was substituted at the consulate. therefore. this name is not on the 
approval notice. (11th ed. 3/3112008) ReviSed (12th Ed. 3/3112008) · · 
A: According to the regulation an automatic revocation does not require Service action if the qualifying business goes out 
of business, files a written withdrawal of the petition or terminates the approved international cultural exchange program 
prior to its expiration date. Nolie of these apply in this case. A revocation on notice requires an ITR when the 
international visitor is no longer employed by the petitioner (there are other reasons). If the alien is outside of the US, the 
regulations require notification of the AMCON or POE not CIS. See 8 CFR 214.2(Q)(6). Thus, no action is required. 

CAP-GAP Relief Information (F-1 to H-JB) (The interim final rule effective April 8, 2008 expands cap-gap relief for 
ALL F-1 students with pending H-1B petitions.) (13th ed. 4/16/2008) 

Q: What does this mean to officers adjudicating H-1 B cap cases? . 

A: Prior to this interim rule, F-1 students who ·are beneficiaries of approved H-lB petitions but whose period of 
authorized stay (including authorized period of OPT+ 60-day departure preparation period) expires before October 1st 
would have a gap in authorized stay and employment. Therefore, the Service would issue a split decision and order the 
beneficiary to leave the US, obtain the H1B visa abroad and return at the time the HIB status becomes effective. With the 
interim rule, the authorized period of stay is extended for ALL I:'-1 students* who have a properly filed H-lB petition and 
change of status request filed under the cap pending with USCIS. If the petition is approved, the F -1 student w.ill have an 
extension that will allow them to remain in the U.S. until the requested start date indicated on the H-IB petition takes 
effect. *The student beneficiary must be in a valid F-1 status at the time of filing the H-1 B petition. 

Q: What if the petitioner requested consular notification even if the evidence demonstrates that the F -1 student is eligible 
to change status in the U.S.? 

A: . If the petitioner requested consular notification as indicated on Page 1 Part 2 #Sa QfForm 1-129, the adjudicating 
officer will assess the beneficiary's eligibility for a change of status. If the beneficiary is eligible to continue in F-1.status 
until October 1, 2008 and no request has been received from the petitioner, annotate. on the side of the petition (in red) 
"COS eligible". However, adjudication must be made as "consulate notification" unless otherwise requested by the 
petitioner. 

J 
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Q: What ifthere is an 1-539 COS filed for the same HIB beneficiary? 

A: In anticipation to close the "gap", some applicants file an 1-539 COS from F-1 to B-2. Adjudicating officers are 
responsible to check the system for any pending cap-related cases. It has been CSC's standard to deny any COS from an 
F-1 to B-2 because the applicant's ultimate intention is to remain in the U.S. as a nonimmigrant worker. 

Q: Is USCIS giving the petitioners opportunity to change their original request for consular notification to a change of 
status without filing an amended petition? 

A: Yes, Service Centers are currently in the process of setting up email addresses so that the petitioners can. notify us that 
they want a change of status rather than consular notification. A USCIS Update will also be posted once the email 
addresses for both esc and vsc are set up. 

• Premium cases: The USCIS Update will instruct PP petitioners to communicate to us via a designated PP e-mail 
address once they get the e-mail receipt from us with the receipt number. The file will be flagged to indicate that 
change of status eligibility has been assessed. · 

• If we have not yet adjudicated the case, and the beneficiary is eligible for change of status, the approval notice 
will indicate H-1B and change of status approval. 

• If we have already adjudicated the case, it will be pulled and an approval notice indicating change of status will 
be issued. This will be greatly facilitated by the fact that we will have already looked at change of status 
eligibility while reviewing the 1-129 (so we don't have to go back and adjudicate just the change of status portion 
as it will have been "pre-adjudicated".) 

• Non Premium cases: The USCIS Update will instruct non PP petitioners to communicate via designated e-mail 
address once they get their receipt notice in the mail. We will urge them to do this within 30 days of receiving the 
receipt notice. Since we have until 1011 and these cases will be processed after we have worked the PP cases, the 
likelihood of having made an adjudication before we get the c/s request from the petitioner is lessened. At any rate, if 
we have already adjudicated the case, the change of status eligibility will already have been noted in the file. 

What is new for F-1 students? (13th ed .. 4117/2008) 

Effective April 8, 2008, Interim Regulation& involying student were published. These regulations both change and add 
provisions to provide relief for graduating and former students in the areas of maintaining status and OPT. 

Changes to Current Regulations: 

• F-1 students (and their E'-2 dependents) status is automatically extended to 10-01-08,.ifthe F-1 is the beneficiary 
of a timely filed pending or approved H-1 b petition with request for a change of status. · 

I 

• OPT can now be filed 90 days before or 60 days after the completion of studies but within the 30 days of the 
DSO's recommendation. 

• During the initial12- months of OPT, the F-1 can have up to 90 days of unemployment; Otherwise the F-1 is not 
maintaining status. 

New Provisions: ) 

• Provides for an extension of 17 months OPT for STEMS students, ·_science, Iechnology, Engineering & Math, for 
a maximum total time of 29 months. 

• STEMS students are entitled to max of 120 days total of unemployment. 

• Extensions must be filed with CIS prior to the expiration of the initial grant of OPT, that is while the F-1 is in 
valid status and with 30 days of the DSO recommendatit;m. 
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• The alien may receive only one 17 -month extension. 

• The alien must provide the school with updated infonnation and comply with a 6 months reporting requirement. 

What is a STEM degree? 

To be eligible for the 17-month OPT extension, a student must have received a degree included in the STEM Designated 
Degree Program List. This list sets forth eligible courses of study according to Classification of Instructional Programs 
(CIP) codes developed by the U.S. Department of Education's National Center for Education Statistics (NCES). The 
STEM Designated Degree Program List includes the follo~ing courses of study: 

o Computer Science o Biological and Biomedical Sciences 

o Actuarial Science o Mathematics and Statistics 

o Engineering o Military Technologies 

o Engineering Technologies o Physical Sciences 

o Science Technologies o Medical Scientist 

The STEM degree list is included in the preamble to the interim final rule and will be posted on the ICE website. 

Note that to be eligible for an OPT extension the student must currently be in an approved post-completion OPT period based 
on a designated STEM degree. Thus, for example, a student with an undergraduate degree in a designated STEM field, but 
currently in OPT based on a subsequent MBA degree, would not be eligible for an OPT extension. 

What are the eligibility requirements for the 17wmonth extension of postweompletion OPT? 

' 
• The student must have a bachelor's, master's, or doctorate degree included in the STEM Designated Degree Program 

List. · 

· • The student must currently be in an approved postwcompletion OPT period based on a designated STEM degree. 

• The stl!dent's employer must qe enrolled in EwVerify. 

• The student must apply on time (i.e., before the current post-completion OPT expires). 

'· 

ARCHIVES 

£ru Answer: In 2004, Congress established an exception to the H-lB cap for aliens who 'earned' a Master's degree or 
higher degree from a United States academic institution. Consequently, the regulation cite that provides for a bachelor's 
degree plus at least five years of progressively responsible experience does not apply for this exception. In addition, all 
requirements for the U.S. Master's degree must be completed at the time of filing of the petition and not a date in the 
future. Transcripts of study evid~ncing completion of the requirements for the Master's degree are acceptable in lieu of 
the degree certificate or diploma; a letter from the dean of the alien's college without the transcript of study will not 
suffice. · 

If all requirements for the Master's degree have not been met, the alien would not be eligible for this exception. The 
denial shell can be located at O:/Common/ADJ_divii-129/_Hlbl/Iw292 Denials/Petitioner Issues/Cap Issue!H-1B Cap 
FY -2008, No Adv Degree Exemption-Not US Degree.doc. 

Section 248 of the INA and parts 214 and 248 of 8 CFR allow for the change of an alien's nonimmigrant. classification to 
another nonimmigrant classification provided the alien is not within one of the classifications precluded from changing 

25 

144 



status. The alien must continue to maintain their current classification to the date of intended employment. If the alien is 
not maintaining their current classification to the date of intended employment, the petition may be approved while the 
change of status request must be denied·(split decision). 

all Answer: An F-1 academic student is admitted or changed to F-1 while in the U.S. for duration of status 
(D/S). Duration of status is defined as the time during which the student is pursuing a full course of study or engaged in 
authorized optional practical training following the completion of studies. The student is considered to be maintaining 
status if he or she is making normal progress toward completing their course of study. An F-1 student who has completed 
a course of study and any authorized practical training following completion of studies will be allowed an additional 60-
day period to prepare for departure from the U.S. or file a petition for a change of status to another nonimmigrant 
classification. 

Not all F-1 students are permitted the 60-day departure period. A student authorized by the Designated School Official 
(DSO) to withdraw from classes will be allowed a 15-day departure period (SEVIS indicates this status as 
'Withdraw'). A student who fails to maintain a full course of study without the approval of the DSO or otherwise fails to 
maintain status is not eligible for any additional departure period (SEVIS indicates this status as 'Failure to Appear' or 
'No Show' for example). · 

A student may be authorized a maXimum of 12 months of optional practical training directly related to the student's major 
area of study. A student must apply for OPT on Form 1-765 and may not begin employment until the date indicated on 
the EAD card. Tl)e student may be granted authorization for employment after completion of all course requirements for 
the Master's degree (excluding the thesis or thesis equivalent). OPT must be requested through the DSO and the filing of 
an 1-765 prior to the completion of all course requirements for the degree or prior to the completion of the course of 
study. A student must complete all practical training within a 14-month period following the completion of all course 
requirements or the completion of study. After completion of OPT, the student is permitted 60 days to depart or file a 
petition for a change of status. 

If the F-1 student's authorized employment and 60-day departure period do not extend to the intended start date of 
employment (October 1, 2007), the petition may be approved but the change of status request must be denied (split 
decision). 

Please note that the paragraphs above pertain only to F-1 students; issues and time periods for M-1 and J-1 students are 
~~~~· . 
c 

If the copy of the NOL is submitted with the 1-129 and it is dated on or after October 10, 2006, an officer can check the 
lists found at http://vsc.cis.dhs.govNSC DOS· 612.htm and click on Vermont Service Center "DOS Approvals" or "DOS 
Denials" to locate the EAC receipt number. Once the officer has the receipt number, he/she can· check CLAIMS 
(National) for the decision. If the case is not worked yet and it needs to be adjudicated, an appointed POC can email 
Michael J. Paul, Supervisory Adjudications Officer, at the VSC with the information (Name as it appears on the letter, 
ooa, and COB). Michael can also be contacted at phone number 802-527-4776. 

The officer should also do a name, DOB and COB search in CLAIMS LAN and CLAIMS Mainframe first to verify if case 
was possibly adjudicated here at the esc or at another service. Even though, the 1-612 went electronic and paperless on 
October 10, there are still a few that were in the pipeline and came in through regular mail. ' 

If the NOL letter is dated prior to 10/10/2006, then we should send out an RFE asking that the case be 
reconstructed. The applicant would need to submit the NOL letter and biographic data sheet (DS-3035) along with all 
supporting documentation. These requests can be sent to Marisol De Los Santos, so that someone on her team can 
adjudicate it for the officer needing the waiver. 

(d) 
Example: Employer A files a petition for a beneficiary for 3 years as HIB and is approved. 
Then the beneficiary finds a job with Employer B. Employer B files a petition for the beneficiary- the beneficiary can 
go to work for company B as soon as the petition ha,s been filed. While the petition for Company B is pending, the 
beneficiary fmds a job with Company C. The beneficiary can go work for Company C as soon as C has filed the 
petition. Do not let Premium processing Company C cases precede Company B case decision. The diagram· below 
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shows how the overlap or non-overlap of dates determines whether the beneficiary has maintained status. The lines of A, 
B, and C represent the span of time granted/requested on the HIB petitions for each.company. 

A 

A 

(e) 

BH--
c 

AI---++---

BH--
c 

A 1---l-lr----
Bt-t---

In this case, because approval of Company A 
overlapped Company C, beneficiary has maintained 
status if/when petition for Company B is denied or 
revoked. 

In this case, because approval of Company A did not 
overlap ,Company C, beneficiary has not maintained 
status if/when petition for Company B is denied or 
revoked. Split decision. 

In this case, because approval of Company A 
overlapped Company C, beneficiary has maintained 
status if/when petition for Company B is denied or 
revoked. 

In this case, because approval of Company A did not 
overlap Company C, beneficiary has not maintained 
status if/when petition for Company B is denied or 
revoked. Split decision. 

The adjudicator will need to look at a couple items on the alien's transcript and determine how the alien entered the 
program and with what degree, as well as where he or she is in the doctoral program. The frrst page should ipdicate the 
requirements to enter the doctoral program. Some programs require a Master's Degree and some require only a 
Bachelor's Degree. The transcript should show what the alien used to enter the program (type of degree and place of 
issuance). If the basis for entry into the doctoral program is a U.S. based Master's Degree, then the alien has the requisite 
degree needed for the Advanced degree cap. If not,. then further review of the transcript is required. If the alien entered 
using the program using a foreign master's degree, then in order to qualify for the advanced degree cap they must have 
completed ALL requirements for conference of the degree (coursework, thesis/dissertation, and orals). If he or she has 
not completed this, then he or she is not eligible. If however the alien entered the program with a bachelor's degree 
(foreign or U.S.), and the coursework is completed, then we can, for immigration quota purposes ONLY, consider him or 
her as having received a U.S. Master's Degree. To determine whether the coursework is complete, review the classes 
listed in the transcript. If the latest classes are all listed as ''thesis research" or "dissertation research," and there are no 
co~rsework or instructor.:.Jed classes, then the alien ~as completed the required coursework. The reason for this is that for 
those entering doctoral programs with a Bachelor's degree who finish all coursework, but fail at the thesis/dissertation 
and/or the orals, he or she will be given, by default, a Master's degree. NOTE, however, that if the position that th~ alien 
is being hired for requires a master's degree or higher to perform the duties, the alien must have all requirements for the 
requisite degree met OR, if a master's degree is required then look at equivalency. 

00 . 
First, look at the petition- on the frrst page, the petitioner should list the prior petition in S~ction 2, question 3 & 4. Type 
the previous petition #into CLAIMS MF. 
When you look at the previous case in CLAIMS MF, you need to look at three things-
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Under the form type and Number, you will see Part 2, Part 3, and to the 
"Part 2" corresponds to the Part 2, question 2 of the 1-129. 
A- New emp~oyment · 
B - Continuation of same employment 
C - Change in previously approved employment 
D - Concurrent employment. 
E - Change of employment. 
F - Amended petition. 

"Part 3" corresponds to Part 2,,question 5 of the 1-129. 
A- Consular Notification 
B - Change of Status Requested 
C - Extend the stay of person who holds the status 
D - Amend the stay of person who holds the status 

Assoc Rcpt Nbr- is the petition filed previous to the petition on the screen. 

(b)(6) 

Looking at the above example, the beneficiary has a petition prior to this one - - keep following the associated receipt 
numbers back until you see A in the Part 2 field, and A or B in Part 3 field. If Part 3 is an A, you will then need to go to 
SQ94 and run a Name/DOB search to see when the beneficiary's 151 entry as an HIB occurred- it should be, but not 
always is, a date within a couple months of the approval of the 1-129. If Part 3 is a B, then look at the validity dates of the 
petition- the start date is the beneficiary's frrst day in HIB status. 

(g) 
The number of petitions, which can be an indicator, does not necessarily indicate that there is a concern on the number of 
employees. · 
You need to keep in mind a few factors -
I- Some of the beneficiaries filed for could count for more than one petition- If the company originally filed for them in 
2003 and later filed an extension, then the beneficiary would at:count for 2 of the files ... if they have an 1-140 pending, 
that would be a 3rd. Also, as this is 2007, you will only look at those petitions filed in 2004 or later- anyone earlier than 
that either was extended on a later petition OR is no longer at the company ... 
2- Attrition- especially in the IT industry, employees move around quite a bit- some of the beneficiaries may no longer 
be at the company ... 
3 - 1-129 approval is sometimes a lure to get someone to come work for a company ... When a person is looki~g for a job, 
they generally send their resume to several companies - those companies compete,- in part, for that person by filing an 1-
129. The approval of the 1-129 can be an incentive for the person to choose that particular company ... Ifthere are 5 
companies competing for the person, 4 companies may have approved petitions for employees who never entered on 
duty. So, some of the beneficiaries of the petitions you see may never even have started work for the employer ... 
A general guideline when we become concerned is the 5: I ratio- 5 petitions to 1 employee... This is not concrete by any 
means, and if there are more indicators of fraud then the 5: I ratio may be more or less ... 
So if you had a company of 61 employees and you saw that they had 305 petitions, this would be more' of an indicator of 
fraud ... 
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Jowett, Haley L 

From: 
Sent: 
To: 

Cc: 
Subject: 

Attachments: 

Importance: 

FYI... great news 

'· 

Velarde, Barbara Q 
Friday, August 13, 2010 1:04 PM 
Gooselaw, Kurt G; Chau, Anna K; Fierro, Joseph; Nguyen, Carolyn Q; McMahon, Gerald K; 
Johnson, Bobbie L; Young, Claudia F; Sweeney, Shelly A; Renaud, Daniel M 
Gregg, Bret S 
FW: Activity in Case 1:10-cv-00941-GK BROADGATE INC. et al v. UNITED STATES 
OTIZENSHIP & IMMIGRATION SERVICES et al Memorandum & Opinion · 
order dismissing case.pdf; Court's Memorandum Opinion.pdf 

. High 

From: Forney, Geoff (QV) [mailto:Geoff.Forney@usdoj.gov] 
Sent: Friday,.August 13, 2010 1:19PM 
To: Beck, Lee; carr, Prudence; Salem, Claudia S; Jeffries, Lina; Dalai-Dheini, Stiarvari P; Kleczek, Marguerite J:~; Belgrade, 
Michael J; Symons, Craig M; Rhew, Perry J 
Subject: FW: Activity in case 1:10-cv-00941-GK BROADGATE INC. et al v. UNITED STATES OTIZENSHIP & 
IMMIGRATION SERVICES et al Memorandum & Opinion . 
Importance: High 

We won. The H-lB memo stands. The court held that the memo is simply a policy statement with no legally binding 
effect, and therefore does not constitute final agency action. 

The court appears to have blurred the two tests for policy statements and interpretive rules, but we won, so who can 
complain. 

-
Thanks everyone for all your ~elp on this. 

Of course, plaintiffs have sixty days to appeal, so we'll wait to.see if the battle continues. 

Geoff Forney 
I I (b)(6) 

From: DCD ECFNotice@dcd.uscourts.qov [mailto:DCD ECFNotice@dcd.uscourts.gov] 
Sent: Friday, August 13, 2010 12:57 PM 
to: DCD ECFNotice@dcd.uscourts.gov · 
Subject: Activity in case 1:10-cv-Q0941-GK BROADGATE INC. et al v. UNITED STATES CITIZENSHIP & IMMIGRATION 
SERVICES et al Memorandum & Opinion · 

I, . 

This is an automatic e-mail message generated by the CMIECF system. Please DO NOT RESPOND to 
this e-mail because the mail box is unattended. 
***NOTE TO PUBLIC ACCESS USERS*** There is no charge for viewing opinions. 

U.S. District Court 

District of Columbia 
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Notice of Electronic Filing 

The following transaction was entered on 8/13/2010 at 12:57 PM and filed on 8/13/2010 

Case Name: 
BROADGATE INC. et al v. UNITED STATES CITIZENSHIP & IMMIGRATION 
SERVICES et al 

Case Number: 
Filer: 
Document 
Number: 

Docket Text: 

1:1 O-cv-00941-GK 

MEMORANDUM OPINION to the Order dismissing the case with prejudice. Signed by Judge 
Gladys Kessler on 8/13/10. (CL,) 

1:10-cv-00941-GK Notice has been electronically mailed to: 

Robert P. Charrow charrowr@gtlaw.com 

Laura MetcoffKlaus klausl@gtlaw.com 

Geoffrey Forney geoff.fomey@usdoj.gov 

1:10-cv-00941-GK Notice will be delivered by other means to:: 

The following document(s) are associated with this transaction: 

Document description:Main Document 
Original fllename:suppressed 
Electronic document Stamp: _ 
[STAMP dcecfStamp _ ID=973800458 [Date=8/13/20 1 0] [FileNumber-2643217 -0] 
[7fd2b89afc94e6a158f9f5635785f0d6cldb408b45e5S3ec712f3d6a0ddf61faea23 
cc477044763dclf510cc14cle550b2c~a37a9c3842d4b381c977358c4f94]] 
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Case 1:10-cv-00941-GK Document 14 Filed 08/13/10 Page 1 of 2 

UNITED STATES DISTRICT COURT 
FOR'THE DISTRICT OF COLUMBIA 

BROADGATE, INC. , et al , 

Plaintiff,· 
v. 

UNITED STATES CITIZENSHIP & 
IMMIGRATION SERVICES, et al, 

Defendant. 

No. 10-cv-941 (GK) 

ORDER 

Plaintiffs Broadgate, Inc., Logic Planet, Inc., DVR Softek 

Inc., TechServe Alliance, and the American Staffing Association 

("ASA") bring this action under the Administrative Procedure Act 

("APA"), 5 u.s.c. § 5'51 et ~, and the Regulatory Flexibility 

Act, 5 U.S.C. § 601 et ~, against Defendants United States 

Citizenship and Immigration Services ("USCIS"), Alejandro Mayorkas, 

Director of USCIS, United States Department of Homeland Securi~y, 

and Janet Napolitano, Secretary of Homeland Security. 

This matter is before the Court on Plaintiffs' Motion for 

Preliminary Injunction [Dkt. No .. 3]. On July 7, 2010, the parties 

submitted a Joint Praecipe indicating their agreement with th~ 

Court's proposal to consolidate the hearing on the motion for a 

preliminary injunction with a determination on the merits under 

Federal Rule of Civil Procedure 65(a) (2). The parties ~resented 

oral argument at a Motions Hearing held on August 5, 2010. Upon 
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Case 1:1 0-cv-00941-GK Document 14 Filed 08/13/10 Page 2 of 2 

) ' 

consideration of the parties' arguments, the Motion, Opposition, 

Reply, and the entire record herein, and,for the reasons stated,in 

the accompanying Memorandum Opinion, it is hereby 

ORDERED, that this case is dismissed with prejudice. This is 

a final appealable Order subject to Federal Rule of Appellate 

Procedure 4. See Fed. R.App. P. 4. 

Is 
August 13, 2010 Gladys Kessler 

United States Distiict Judge 

Copies to: Attorneys of Record via ECF 

,_ 
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Case 1:10-cv-00941-GK Document 15 Filed 08/13/10 Page 1 of 16 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BROADGATE INC. , et al. , 

Plaint.iffs, 
I 

v. 

\ UNITED STATES CITIZENSHIP & 

IMMIGRATION SERVICES, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________________ ) 

No. 09-cv-1423 (GK) 

MEMORANDUM OPINION 

Plaintiffs Broa:dgate, Inc., Logic Planet, Inc., DVR Softek 

Inc., TechServe Alliance, and the American Staffing Association 

("ASA") bring this action under the Administrative Procedure Act 

("APA"), 5 U.S.C. § 551 et .§.§.9..:_, and the Regulatory Flexibility 

Act, 5 U.s. c. § 601 et seq., againi3t Defendants United States 

Citizenship and Immigration Services ( "USCIS~'), Alejandro Mayorkas, 

Director of USCIS, United States Department of Homeland Security, 

and Janet Napolitano, Secretary of Homeland Security. This matter 

is before the Court on Plaintiffs' Motion for Preliminary 

Injunction [Dkt. No. 3]. On July 7, 2010, the parties submitted a 

·Joint Praecipe indicating their agreement with the Court~s proposal 

t~ consolidate the hearing on the motion for a preliminary 

injunction with a determination on the merits under Federal Rule of 

Civil Procedure 65(a) (2). The parties presented oral argument at a 

Motipns Heari~g held on August 5, 2010. Upon consideration of the 

parties' arguments, the Motion, Opposition, Reply, and the entire 
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Case 1:10-cv-00941-GK Document 15 Filed 08/13/10 Page 2 of 16 

record herein, and. for the reasons stated below, Plaintiffs' 

Complaint is dismissed. 

I . Background 

Plaintiffs Broadgate, Logic Planet, and DVR are software 

development arid information technology firms which rely on a pool 

of foreign citizens and permanent residents in order to meet ihe 

hiring needs of their clients. Plaintiffs TechServe and ASA are 

not-for-profit membership corporations that qualify as small 

entities under the Regulatory Flexibility Act, 5 U.S.C. § 601(6), 

which supply temporary employees to other businesses. Plaintiffs 

Broadgate, Logic Planet, and DVR are third-party employers, as are 

the members of Plaintiffs TechServe and ASA, and all Plaintiffs are 

small businesses within the meaning of § 3 of the Small Business 

Act, 5 U.S.C. § ~01(3). Compl. ~~ 3-7. 

Plaintiffs regularly submit petitions to Defendant USCIS ~or 

H1-B visas on behalf of the foreign employees they wish to hire. 

See 8 U.S. C. § 1101 (a) (15) (H) (i) (b) (H-1B visa program) . The H-1B 

visa program permits aliens to enter the United States under a visa 

to perform services in a "specialty occupation," which is an 

occupation that "requires (a) theoretical and practical application 

of a body of highly specialized knowledge, and (b) attainment of 

bachelor's or higher degree in the specific specialty (or its 

equivalent) as a minimum for entry into the occupation in the 

United States."-8 U.S.C. § 1184(i) (1). If approved, an H-1B visa 

-2-
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Case 1:10-cv-00941-GK Document 15 Filed 08/13/10 Page 3 of 16 

las~s for three years, and is renewable. 8 U.S.e. § 1184(g) (4); 8 

e.F.R. §§ 214.2(h) (15) (ii) (B) (1), 214.2(h) (13) (iii) (A). While only 

65,000 H-1B visas are permitted each fiscal year, 8 u.s.e .. § 

1184(g), USeiS has granted Plaintiffs and their members thousands 

of H-1B visas. See Pls.' Mot. for Preliminary Injunction [Dkt. No. 

3] at 3. 

In 2009, users issued an immigration regulation, codified at 

8 e.F.R. § 214.2, which sets forth special requirements for the 

admission,· extension, and maintenance of status for certain "non-

immigrant classes" ("Regulation") . One of the non-immigrant classes 

addressed is "temporary employees," which includes the foreign 

employees that Plaintiffs rely on in · order to operate their 

businesses. The Regulation requires that H-1B petitions be filed by 

a "United States employer," defined as: 

[A] person, firm, corporation, contractor, or 
other association, or organization in the 
United States which (1) engages a person to 
work within the United States; (2) has an 
employer-employee relations.hip with respect to 
employees under this part, as indicated by the 
fact that it may hire, pay, fire, supervise, 
or otherwise control the work of any such 
employee; and (3) has an Internal Revenue 
Service Tax Identification number. 

8 e.F.R. § 214.2(h) (4) (ii). Thus, the Regulation establishes five 

factors, referred to as the "6ontrol test," to assess whether there 
'· 

is an "employer-employee relationship" sufficient to grantan H-lB 
' 

visa: whether the employer hires, pays, fires, supervises, or 

otherwise controls the work of an employee. 

-3-
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On January 8, 2010, Donald Neufeld, Associate. Director of 

Defendant USCrS, issued a memorandum ("Neufeld Memorandum" or 

"Memorandum") to Service Center Directors relating to users's H-lB 

visa program. Memorandum from Donald Neufeld, Associate Director, 

Serv. Ctr. Operations, users, to Serv~ Ctr. Dirs. (Jan. 8, 2010) 

(Ex. A to Pls.' Mot. for Preliminary· Injunction) [hereinafter 

"Memorandum"] . The Neufeld Memorandum purports to clarify the 

Regulation's control test by setting forth eleven factors that 
-' 

adjudicators must consider in determi:Qing whether an employer-

employee relationship exists between a·sponsor and a candidate for 

a H-lB visa program. See Memorandum at 4-5. Plaintiffs argue, 
v 

however, that the Neufeld Memorandum establishes a different 
.. 

standard from the Regulation's c6ntrol test, and therefore 

constitutes a new, binding rule. Because the Memorandum was not 

issued in accordance with the APA's procedures for agency 
I 

rulemaking, Plaintiffs argue that this new "rule" must b~ 

invalidated. 

Plaintiffs bring five counts .in their Complaint. In Count.: I, 

Plaintiffs claim that Defendants are liable for violation of the 

notice and comment requirements of the APA, 5 U.S.C. §§ 553, 706. 

In Count II, Plaintiffs claim that Defendants . violated the 

Regulatory Flexibility Act, 5 U.S.C. § 601 et ~., by failing to 

perform a Regulatory Flexibility Act Analysis before issuing the 

Memorandum. In Count III, Plaintiffs ~!aim that the Neufeld 
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Memorandum is in excess of r~gulatory and statutory authority under 

8 C.F.R. § 214.2(h) (4) (ii) and the APA, 5 U.S.C. §§ 706(2) (A) and 

(C) . In Counts IV and V, Plaintiffs claim that Defendants have 

engaged in arbitrary and capricious rulemaking in violation of 5 

U.S.C. § 706(2) (A) and (D) because the Memorandum redefines the 

employer-employee relationship without justification or authority 

and was written by Neufeld, a users employee not authorize9 by law 

to issue rules. 

Defendants respond that the Neufeld Memorandum is not a 

subs~antive rule setting forth a new standard, but instead a policy 

statement or interpretive rule that clarifies the common law 

background of the Regulation's control test. Defendants therefore 

argue that Plaintiffs' Complaint is a broad programmatic challenge 

to one of its general policies--namely, the agency's internal 

guidelines for determining an employer-employee relationship for 

~he H-18 progr~m--wh~ch is not entitled to judicial review under § 

702 of the APA. Defendants also argue that Plaintiffs fail to state 

a claim under the APA in Counts I and III-V because the Memorandum 

' , does not constitute final agency action subject to judicial review 

under § 704 and notice and comment rulemaking under § 553. See 

Defs.' Opp'n at 13-26. Finally, Defendants argue that Count II 

fails to state a claim because the Regulatory Flexibility Act does 
\ " 

not apply to guidance"documents or interpretive statements such as 

the Memorandum. See 5 U.S.C. §§ 603(a), 604(a). 
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II. Standard of Review 

The first requirement for judicial review under the APA is 

that the complaint must challenge "agency action." 5 U.S.C. § 702 

("A person suffering legal wrong because of agency action, or 

adversely affected or aggrieved by agency action within the meaning 

of a relevant statute, is entitled to judicial review thereof."); 

Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 890, 110 S.Ct. 3177, 

111 L.Ed.2d 695 (1990); Cobell v. Norton, 240 F.3d 1081, 1095 (D.C. 

Cir. 2001). Programmatic challenges lacking "some concrete action 

applying the regulation to the claimant's situation in a fashion 

that harms or threatens to harm him" do not qualify as agency 

action, and so are not "ripe" for judicial review under the APA. 

Lujan, 497 U.S. at 891. 

Second, the challenged agency action must be "final." 5 U.S.C. 

§ 704 (authorizing judicial review under APA of "[a]gency action 

made reviewable by statute and final agency action for which there 

is no other adequate remedy in a court"); Lujan, 497 U.S. at 882. 

Final agency action "mtist generally 'mark the consummation of.the 

agency's decisionmaking process' and either determine 'rights or 

obligations' or result in 'legal consequences.'" Ctr. for Auto 

Safety v. Nat'l Highway Traffic Safety Admin., 452 F.3d 798, 800 

(D.C. Cir. 2006) (quoting Bennett v. Spear, 520 U.S. 154, 178, 117 

S.Ct. 1154, 137 L.Ed.2d 281 (1997)) (emphasis in original). 

Legislative or substantive rules are, by definition, final agency 
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action, while interpretive rules and general policy statements are 

not. Id. at 805-07. 
I 

Notice and comment procedures are only required under APA § 

533 for legislative rules with the force and effect of law; 

"interpretive rules, general· statements of policy, or rules of 

agency organization procedure, or practice" are exempted. 5 U.S.C. 

§ 553 (b) (A) ; see also Nat' 1 Ass' n of Broadcasters v. FCC, 569 F. 3d 

416, 425-26 (D.C. Cir. 2009). Finally, the Regulatory Flexibility 

Act, 5 u.s.c. §§ 601-612, only applies when an agency is required 

to publish. general notice of proposed rulemaking. 5 U.S. C. §§ 

603 (a), 604 (a) . 

III. Analysis 

First, · the parties dispute· whether USCIS' s issuance of the 

Neufeld Memorandum constitutes agency action. Defendants argue that 

it is not,. and that Plaintiffs' action is a non-justiciable 

programmatic challenge to USCIS's administration of the H-B1 visa 

program. 

In RCM Technologies, Inc. v. United States Dep't of Homeland 

Security, 614 F.Supp.2d 39 (D. D.C. 2009), this District Court 

considered whether a group of employment recruiters could challenge . 

USCIS' s alleged policy requiring that foreign ·occupational and 

physical iherapists possess master's degreei in order to obtain H-

lB visas. Relying on Lujan, the court concluded that the 

plaintiffs' chal;Lenge ·to the alleged policy was not reviewable 
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under the APA~ RCM Technologies, 614 F.Supp.2d at 44-45. Instead, 

the· proper challenge would have been to a specific denial of a visa 

application by the agency. Id. at 45; see also Sierra Club .v. 

Peterson, 228 F.3d 559 (5th Cir~ 2000). 

Plaintiffs seek to distinguish RCM Technologies on the ground 

that Defendant USCIS argues that the Neufeld Memorandum is either 

a policy statement or an interpretive rule. If the Court accepts 

the! Government's argument that the Memorandum is an interpretive 

rule, Plaintiffs argue, then the Memorandum constitutes agency 

action under Lujan and RCM Technologies . 1 At this juncture the 

Cou~t need not decide whether the Memorandum constitutes a policy 

statement or an interpretive rule because the parties have raised 

an equally dispositive issue: whether the Memorandum is a 

legislative rule, which it must be under the APA to qualify as 

final agency action subject to judicial review. See Center for Auto 

Safety, 452 F. 3d at 805-07 (only agency rules that establish 

binding norms or agency actions that 'occasion legal consequences 

are subject to review under the APA) . 

Plaintiffs also seek to distinguish RCM Technologies on 
the ground that. the parties in that case disputed whether the 
policy in question even existed. Pls.' Reply at 5 n.2. Because the 
District Court in RCM Technologies drew its conclusions regarding 
the action's reviewability on the assumption that the ·alleged 
policy did in fact . exist, this argument is unpersuasi ve. 614 
F.Supp.2d at 43-45. 
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If the Memorandum is a legislative rule, then it is final 

agency action under the APA subject to judicial review, and it is 

subject to notice and comment rulemaking under § 553. However, as 

just stated, if the Memorandum is an interpretive rule or g~ne~al 

policy statement, the opposite_is true: it is not final agency 

action subject to judicial review under the APA.and it is not a "de 

facto rule or binding norm that could not properly be promulgated 

absent. the notice-and-comment rulemaking required by § 533 of the 

APA." Ctr. for Auto Safety v. Nat'l Highway Traffic Safety Admin., 

452 F.3d 798, 806 (D.C. Cir. 2006). As explained above, the 

Memorandum is subject to the Regulatory Flexibility Act only if 

notice and comment rulemaking is required . 

. r--
Whether a disputed "rule" is a legislative rule turns ·On 

whether it has "the force of law," meaning that "Congress has 

delegated legislative power to the agency and [] the agency 

intended to exercise that power in promulgating the rule." Am; 

Mining Congress v. Mine Safety & Health Admin., 995 F.2d 1106, 1109 

(D.C. Cir. 1993) . The agency's intent to exerci~e legislative power 

may be shown where the second rule effectively amends the 

previously adopted legislative rule, either by repudiating it or by 

virtue of the two rules' irreconcilability. Id. Another indication 

of a legislative rule is whether, in the ~bsende of th~ rule, the 

agency would lack an adequate legislative basis to ensure the 
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performance of duties. Id. at 1112. 2 In contrast, a good indication 

of a general policy statement is the agency's use of permissive, 

rather than binding, language; if the ~rule" leaves the agency free 

to exercise discretion, it is likely a policy statement. Id. at 

1111. 

First, Plaintiffs argue that the Neufeld Memorandum is a 

legislative rule because it is binding, both on its face and as 

applied. However, the evidence demonstrates.that the Memorandum is 

intended to provide only guidance for application of ~he 

Regulation, not to establish independent binding rules. To begin 

with, the Memorandum states as much: it declares that it ~is 

intended to provide guidance, in the context of H-1B petitions, ,on 

the requirement that a petitioner establish that an employer-

employee relationship exists and will continue to exist with the 

beneficiary throughout the duration of the requested H-1B validity 

period." M~mo~andum at 1. In addition, the Memorandum explains that 

the impetus for its issuance was the ~lack of guidance" on the 

Regulation's application, which in some contexts, including third-

party employment, "has raised problems." Id. at 2. 

The parties do not dispute that, in the absence of the 
.Memorandum the agency has an adequate basis--the Regulation--to 
ensure the performance of its duties in reviewing and approving or 
denying H-lB visa applications. Am. Mining Congress, 995 F.2d at 
1110. The Court's analysis thus focuses on whether the Memorandum 
is .binding on users adjudicators . or substantively amends the 
Regulation. 
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The Memorandtim also explains that the approach it relies on to 

interpret the definition of "employer-employee relationship" under 

the Regulation is in keeping with the agency's long-standing 

approach: "[t] o date, users has relied on common law principl'es and 

two leading Supreme Court cases [Nationwide Mutual Ins. Co . .V. 

Darden, 503 U.S .. 318, 322-23, 112 S.Ct. 1344, 117 L.Ed.2d 581 

(1992) and Clackamas Gastroenterology Assoc. v. Wells, 538 U.S. 

440, 123 S.Ct. 1673, 155 L.Ed.2d 615 (2003)] in determining what 

constitutes an employer-employee relationship." Id. TheMemorandum 

states that its eleven factorsare derived from the common law, and 

the Memorandum emphasizes that "no one factor [is] decisive" and 

that "the common law is flexible about how [they] are to .be 

weighed." Id. at 5. On its face, then, the Memorandum clearly does 

not purport to establish a riew substantive rule with binding 

effect. 

Turning to the Memorandum's application, there is no evidence 

that it either binds USC!S adjudicators or requires a different 

outcome for third-party employ~rs like Plaintiffs than the 

Regulation does. In fact, in addition to emphasizing that no single 

factor among the eleven ia dispositiv~, the Memorandum instructs 

users adjudicators to look to the totality of the circumstances in 

each case to determine whether there is an employer-employee 

relationship. Id. at 4. 
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Plaintiffs respond by arguing that the~emorandum ~ordains the 

result in any petition filed by a third-party contractor" because 

it describes scenarios involving business models identical to 

Plaintiffs' and instructs adjudicators that such third-party 

employers do not exercise sufficient control to find an employer­

employee relationship. Pls.' Reply at 10; Memorandum at 6-7, 14-15. 

However, the Memorandum makes very clear that the scenarios are 

"meant to be illustrative examples." Memorandum at 5 n.7. Indeed, 

Plaintiffs do not dispute .~hat USCIS has approved four H-1B visa 

applications by third-party employers since the Neufeld Memorandum 

was issued, thereby indicating that the scenarios do not pre-ordain 

the outcome of Plaintiffs' H-1B visa applications. Defs.' Opp'n.at 

41-42. Because the Memorandum, both on its face and· in its 

application, leaves users adjudicators considerable discretion in 

applying the eleven factors, the Court concludes. that it is not 

binding. 

Second, Plaintiffs argue that the Memorandum effectively 

amends the Regulation because its eleven factors "do not merely add 

crispness to guidelines," but instead replac~ the five-factor 

control test. Pls.' Reply at 6. Specifically, Plaintiffs point to 

three factors in the Memorandum which they argue are unrelated to 

control: (i) does the beneficiary use proprietary information of 

the petitioner to perform the duties of employment; (ii) does the 

beneficiary produce an end product that is directly linked to the 
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petitioner's line of business; and (iii) does the petitioner 

provide the tpols or instrumentalities needed by the beneficiary to 
' ' 

perform the duties of employment. Id. at 11; Memorandum at 4-5. 

·while Defendants have not identified any common law authority 

for the_;:;e three factors, t:he question before the Court is not 

whether the.agency has properly interpreted the common law, but 

whether the Memorandum's inclusion of these factors substantively 

amends the Regulation by repudiating it or by rendering the two 

irreconcilable. See Ctr. for Auto Safety, 452 ·F. 3d at 808. The 

control t~st states. that an employer-employee relationship may be 

established for employers who hire, pay, fire, supervise, or, in a 

catch-all provision, "otherwise control the work of [an] employee." 

8 U.S.C. § 214.2. Because the catch-all provision's breadth means 

the agency possesses wide l~titude in interpreting the Regulation, 

the three factors th~t Plaintiffs .challenge cannot be said to 

substantively amend the Regulation's control test. 3 

Plaintiffs argue in the alternative that .the Memorandum 

substantively amends the agency's Adjudicator's Field Manual, which 

Plaintiffs' likely response is that the Memorandum's 
inclusion of these factors, even if not a substantive amendment of 
the Regulation, marks a shift in the agency's interpretation of the 
Regulation which requires notice and comment. See Pls .-' Mot. at 11-
12; Envt'l Integrity Project v .. EPA, 425 F.3d 992 (D.C. Cir. 2005). 
However, the Neufeld Memorandum constitutes the agency's first 
written guidance on the definition of "employer-employee 
relationship" under the Regulation. In the absence of eviden.ce that 
the use of these three factors is inconsistent with a prior 
interpretation of the agency, this argument must be rejected. 
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is binding on USC IS adjudicators. However, as the Government 

explains, the Manual provides that memoranda lacking the 

designation "P", such as the Neufeld Memorandum, are merely 

advisory. See USCIS, Adjudicator's Field Manual§ 3.4(a) (2010). In 

additibn, the Manual's statement tha~ "[p]olicy material is binding 

on all users officers and must be adhered to unless and until 

revised" simply refers to the fact that an agency's interpretation 

of its own regulations is binding, see Am. Mining Congress, 995 

F. 2d at. 1110, not that the guidelines establish an independent 

-
source of binding legal authority. See also Defs.' Opp'n at 24-25. 

To summarize, the Court concludes that the Memoranqum 

establishes interpretive guidelines for the implementation of the 

Regulation, and does not bind USCIS adjudicators iri their 
( 

determination of Plaintiffs' H-1B visa applications. In addi~ion, 

the Court is satisfied that the Memorandum does not amend the 

RegUlation by repudiating or being irreconcilable with it. The 

Memorandum therefore does not constitute a legislative rule. 

This conclusion also comports with the more general test 

established in Bennett v. Spears for determining when agency action 

is "final": "the action must mark the 'consummation' of the 

agency's decision making process - it must not be of a merely 

tentative or interlocutory nature. 1

• [and] the acti9n must be 

one by which rights or obligations have been determined, or from 

which legal consequences flow." 520 u.s.· at 177-78 (citation and 
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internal quotations omitted) . For the reasons stated, even if the 

Court were to consider the Memorandum to be the "consummation" of 

the agency's decision making process--which it does not--the 

Memorandum does not determine, as a matter of law, the rights ~r 

obligations of H-lB visa applicants, the agency, or any other 

entity, and no discernible 'legal consequences flow from it. See 

also Ctr. for Auto Safety, 452 F. 3d 798 (concluding that guidelines. 

issued by the National Highway Traffic Safety Administration which 

interpreted the scope of an agency regulation were not final agency 

action, and therefore not reviewable under the APA) . 

In short, the Memorandum does not constitute final agency 

action subject to judicial review and the . notice and comment 

requirements under the APA. Counts I, III, IV, and V alleging 

violations of the APA. must therefore be dismissed for failure to 

state a claim under § 704. The only re~aining count in tpe 

Complaint, Count II, which alleges a violation of the Regulatory 
. I 

Flexibility Act, must also be dismissed, as the Memorandum is not 

subject to notice and comment or publication,. since it is not a 

legislative rule, and thus ·the statute does not apply. 

-15-

166 



Case 1:10-cv-00941-GK Document 15 Filed 08/13/10 Page 16 of 16 

CONCLUSION 

For the reasons set forth above, this case is dismissed with J 

prejudice. A separate Order will accompany this Memorandum Opinion. 

Is/ 
August 13, 2010 Gladys Kessler 

United States District Judge 

Copies to: attorneys on record via ECF 
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Jowett, Haley L 

From: Perkins, Robert M 
Sent: Friday, March 19, 2010 5:56 AM 

Johnson, Bobbie L; Young, Claudia F To: 
Cc: 
Subject: 

Doherty, Shannon P; Sweeney, Shelly A; Gooselaw, Kurt G; Nguyen, Carolyn Q 
FW: Limiting H~1B Validity Dates 

Attachments: RE: Employer~Employee Memo~ Cognizant ; Wipro Example.pdf; Infosys \falidity Date 
Example.pdf · 

Bobbie and Claudia, 

As you are aware, VSC did not limit validity dates as a general rule prior to the release of the employer~mployee memo 
and follow-up Q&As (email from Shelly on 2/24/1 0} noted in blue and red below. Since providing guidance to our officers 
(see Mandy's message below) we have encountered a few scenarios that we would like further clarification. 

1- See attached Wipro example - This petition seeks a COS for two years and 8 months. Until the 
employer-employee memo came out, we accepted their statements of in-house employment knowing 
they were liable for their statements and accountable during any site visit. We granted the time 
requested. The beneficiary of this petition will be working at a Wipro location in East Brunswick, NJ on 
a project for Cisco Systems, Inc. The project and its length are not documented. Since the employer­
employee memo came out we have started requesting evidence of the duration of the in-house project 
for companies that are H-1 B dependent, meet the 10/25/1 0 criteria, or have fraud concerns. Note: 
Wipro filed over 2,500 H1 B petitions between 1011/2008- 9/30/2009. I personally would prefer not to 
issue thousands of RFEs for our top filers such as Wipro, Tata, Cognizant, lnfosys, etc. when the 
duration of an in-house project is not documented, but will do so if that is what SCOPS expects. The 
better alternative may be to limit the stay to one year without the benefit of an RFE? · 

2- See attached lnfosys example -The end Client letter states "We anticipate a need for the services of 
500 lnfosys personnel for 2 years commencing from the date they arrive in the US in H-18 status. If 
the beneficiary is abroad, we won't know the date of arrival, so we intend to grant two years without 
issuing an RFE and allowing the petitioner to submit additional evidence for the duration of the validity 
period requested. 

On this topic, the Q&A that accompanied the employer-employee memo addresses limiting validity (question 7, 
page 2). Has any of the further clarification below (specifically the one year rule) been shared with our 
stakeholders? Now that we are limiting validity periods, AI LA is inquiring on individual cases. It would be 
helpful to know what you have or have not shared with our stakeholders at this point. 

QUESTION: For in-house work assignments will we accept the petitioner's statement regarding the work assignment or 
can we request evidence to validate the petitioner's claim? For example, the beneficiary will work on a project at the 
petitioner's location. The .Petitioner indicates the project is for their client Whirlpool. Can we request documentation that 
serves as evidence of the agreement between the petitioner and Whirlpool? We would probably avoid this line of 
questioning with large well known companies, however I have concerns that the small IT staffing-type companies will try 
to make the in-house claim after receiving an rfe for an itinerary and right to control, when in reality they probably don't 
have facilities to house their workers. Many of these small IT staffing companies have mail and phone services at an 
office building, without renting space (aka a virtual office}. 

RESPONSE: If an adjudicator is not satisfied with the evidence submitted by the petitioner to establish that a valid 
employer-employee relationship will exist when the beneficiary is placed at an in-house work assignment, the adjudicator 
may request additional evidence as needed. Please remember, you cannot specifically require submission of a particular 
type of document unless it is required by regulations. 
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QUESTION: How much time do we provide for a validity period if there is evidence of an employer-employee relationship 
for less than one year? 

RESPONSE: If sufficient evidence of an employer-employee relationship for the duration of the requested validity period 
is not demonstrated, you may issue an RFE to give the petitioner the opportunity to correct the deficiency. If the 
response to the RFE still does not demonstrate an employer-employee relationship for the entire period re'quested 
then a validity period of no less than one year (but up to the duration of the period of time that a valid employer-employee 
relationship has been established) may be granted if the petitioner establishes the employer-employee relationship for a 
period of time less than the validity period requested as long as: 

• the petition is otherwise approvable; 
• 

1 the beneficiary will not exceed the maximum allowable period of time in H-1 B status (or under AC21 ); and 
• the LCA is valid for that period of time. 

QUESTION: If the petitioner is an IT consulting firm and there is evidence of an in-house project for one year, but three 
years is requested, do we give the one year or the three years? 

RESPONSE: The petition may be approved for the duration of time in which an employer-employee relationship has 
been demonstrated (please see the response above for further information). 

Thanks, 

Rob 

From: Bouchard, Armanda M 
Sent: Friday, February 26, 2010 4:23 PM 
To: VSC Allied Group 3; VSC Allied Group 6 
Subject: Umiting H-lB Validity Dates 

Hello H-lB Officers, 

This email provides guidance on limiting H-1B approval dates for petitioners who are required to provide 
an itinerary of employment (H-lB dependent employers, employers meeting the 10/25/10 plus 1 criteria, 
and employers with an SOF). Please consult with the H-1B guide beginning on page 31 if you have 
questions about the itinerary requirement for these categories. These are the same itinerary 
requirements that have been in effect since April2009. 

• Effective today, for those employers that we require to establish an itinerary, we will limit the 
validity dates to the duration of the documented work assignment or one year. whichever is 
longer. In other words, approvals will be for at least one year or for the duration of the 

\ . . 

documented work assignment. 

• If you are adjudicating a new case and there is sufficientJevidence of a work assignment, either 
in-ho!JSe or at a client location; but the length of the work assignment is not indicated, send the 
attached rfe. 

• If you already have or you will be sending an rfe in CG using 2134. 2135. or 2139, then the work 
assignment dates have been requested. Upon reviewing the response, grant an appropriate 
amount of time, for no less than one year. 

• In-house employment follows the same rule. We will limit the validity dates to the duration of 
.the documented work assignment or one year, whichever is longer . 
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Please forward questions to the AG3 Senior mailbox, as I will be our next Mondciy and Tuesday. 

Thank you, 

Mandy 
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Jowett, Haley L 

From: Sweeney, Shelly A 
Sent: Wednesday, February 24, 2010 12:57 PM 
To: Nguyen, Carolyn Q; Perkins, Robert M; Gooselaw, Kurt G 1 

Cc: 
Subject: 

Velarde, Barbara Q; Noung, Claudia F; Johnson, Bobbie L; Doherty, Shannon P 
RE: Employer-Employee Memo~ Cognizant 

Attachments: H1B Memo Questions OCC Cleared 2-24-lO.doc 

Please see attached responses regarding questions that came up during/after our teleconference on the employer-
employee memo. r' 

From: Nguyen, carolyn Q 
Sent: Tuesday, February 23, 2010 4:06 PM 
To: Perkins, Robert M; Johnson, Bobbie L 
Cc: Gooselaw, Kurt G; Sweeney, Shelly A; Young, Claudia F 
_Subject: RE: Employer-Employee Memo- Cognizant 

Hi, 

/ 

Are we on status qu~ for Cognizant cases or are we to apply the memo and require the establishment of the 
employer-employee relationship throughout the period requested? 

Thanks. 

From: Perkins, Robert-M 
Sent: Wednesday, February 17, 2010 10:55 AM 
To: Nguyen, carolyn Q; Johnson, Bobbie L 
Cc: Gooselaw, Kurt G; Sweeney, Shelly A; Young, Claudia F 
Subject: RE: Employer-Employee Memo- Cognizant 

I believe this was a SCOPS action item following our conference call on January 20th .... VSC has remained "status quo" 
while waiting further clarification on this issue. On a related note, attached are the RFE templates (view in print layout) 
that we intend to start utilizing as a result of the employer-employee memo. 

Rob 

From: Nguyen, carolyn Q . 
Sent: Tuesday, February 16, 2010 6:35 PM 
To: Young, Claudia F; Johnson, Bobbie L 
Cc: Perkins, Robert M; Gooselaw, Kurt G 
Subject: FW: Employer-Employee Memo- Cognizant 

) 

Hi, 

Just wanted to give you a heads up .... the new memo dated 01/08/2010 states that a.petitioner must establish that 
there exists a valid employer-employee relationship throughout the requested H-18 period. This may be a change 
on the validity period for some of the Cognizant cases. 
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Thanks. 

From: Devera, Jennie F 
Sent: Wednesday, February 10, 2010 4:08 PM 
To: Nguyen, Carolyn Q 

·-

Subject: Employer-Employee Memo- Cognizant 

Hi, Carolyn, 

Does the 1/8/10 "Employer-Employee" memochange the way we are reviewing Cognizant cases? 

• Prior to the memo if they did not provide a contract end-date or the estimated end-date is speculative, 
we· have been giving them one year validity date. I understand that we will no longer assign one-year 
validity date on cases that have Jess than a year contract. The case will be granted for time that they 
can prove. We will give them the benefit of an RFE before limiting the validity dates. · · 

• To establish an employer-employee relationship, page 8 of the memo provides a list of documentation 
that can be provided. However, on Cognizant filings, at a minimum we will take a statement from them 
which identifies the end-client. ~ 

Please confirm if these are correct. 

Thanks 

Jennie 

From: Nguyen, Carolyn Q 
Sent: Monday, June 22, 2009 1:53PM 
To: Bessa, Jane M; Chong, Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Faulkner, Elliott C; Harvey, Mark E; 
Henson, John c 
Subject: FW: Cognizent 

Although the guidance below is specific to Cognizant cases, it will probably be adopted for other off-site H-lB 
employment and the L-lB specialized knowledge cases~.~ We'll get confirmation this week. Thanks. 

From: Gregg, Bret S 
Sent: Monday, June 22, 2009 1:45PM 
To: Nguyen, Carolyn Q; Gooselaw, Kurt G 
Cc: Chau, Anna K; Poulos, Christina 
Subject: FW: Cognizent 

Carolyn/Kurt- please advise your divisions. I assume this is the same approach we will take with similar companies and 
can discuss with Barbara tomorrow. Thanks 

From: Kruszka, Robert F 
Sent: Monday, June 22, 2009 11:18 AM 
To: Poulos, Christina; Gregg, Bret S; Renaud, Daniel M; Hazuda, Mark J 
Cc: Williams, Carol L; Cummings, Kevin J; Young, Claudia F; Richardson, Gregory A; Velarde, Barbara Q 
Subject: FW: Cognizent 

Don and Barbara met with Mike Aytes on Friday regarding the Cognizant cases. 
Their discussion focused on the HlB and LlB scenarios and Mike articulated the following 
expectations: 

2 
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HlB: On an initial filing since Cognizant is an HlB dependant company 
and also engages in 3rd party contracting. At a minimum there needs to 
be an LCA specific to the location where the beneficiary will be 
working, documentation that clearly outlines the duties and 
documentation that identifies the third party employer. He stated his 
support in obtaining this documentation but said it didn't have to be 
specifically contained within a contract. So it would appear the 
documentation esc just received while arguably sufficient for purposes 
of identifying specialty occupation work at a third party site, the LCA 
for a different geographical area would be a disqualifier. Mike agrees 
the LCA on record must comport with the identified third party 
employment site 

HlB Extensions: W2 or other appropriate wage documents are necessary to 
establish that the beneficiary maintained status. A contract·or similar 
documentation as above is appropriate to support the offer of employment 
as well as the LCA requirement given the fact that Cognizant contracts 
out. 

LlB: Initial filings need to appropriately evidence the specialized 
knowledge requirement and beneficiary'~ qualifications. He indicated a 
level of concern with 3rd party employer scenarios being able to meet 
the LlB standard per the Visa Reform when the beneficiary's specialized 
knowledge is specific to the petitioner not clear how that translates to 
the 3rd party employer. Evidence must be provided to show that 
Cognizant rather than the end client will exert control over the 
beneficiary. 

1 

LlB: Extensions: We generally will not re adjudicate the initial 
finding regarding the beneficiary's specialized knowledge. We generally 
will defer to the past adjudication when the present duties at the 
extension phase are essentially the same as those outlined in the 
initial filing. However, given the fact that Cognizant is involved in 
supporting offsite employment, even at the extension phase sufficient 
documentation must be provided to detail and show that Cognizant rather 
than the end client will exert control over the beneficiary. In 
addition, to determine maintenance of status, appropriate wage documents 
may be requested. 

The bottom line is if we did not apply the proper LlB specialized 
knowledge standard at the time of the initial decision, we will not 
revisit it unless there was misrepresentation in the initial filing. We 
have to make the right decision the first time and folks will be able to 
rely to a substantial degree on that initial "finding. These types of 
cases will over time become less of an issue since the post Visa Reform 
standard is now the norm. 

Guidance on the general adjudication's standard relative to the LlB 
specialized knowledge extension cases will be forthcoming. However, 
please use this email in focusing the adjudication of these cases. 
Please'let me know if a call is needed and as always feel free to pose. 
any follow up questions. 

Thank you as always for your continued cooperation and support 
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QUESTION: For in-house work assignments will we accept the petitioner's statement regarding 
the work assignment or can we request evidence to validate the petitioner's claim? For example, 
the beneficiary will work on a project at the petitioner's location. The petition'er indicates the · 
project is for their client Whirlpool. Can we request documentation that serves as evidence of 
the agreement between the petitioner and Whirlpool? We would probably avoid this line of 
questioning with large well known companies, however I have concerns that the small IT staffing­
type companies will try to make the in-house claim after receiving an rfe for an itinerary and right 
to control, when in reality they probably don't have facilities to house their workers. Many of 
these small IT staffing companies have mail and phone services at an office building, without 
renting space (aka a virtual office}. 

DRAFT RESPONSE: If an adjudicator is not satisfied with the evidence submitted by the 
petitioner to establish that a valid employer-employee relationship will exist when the beneficiary 
is placed at an in-house work assignment, the adjudicator may request additional evidence as 
needed. Please remember, you cannot specifically require submission of a particular type of 
document unless it is required by regulations. 

QUESTION: How much time do we provide for a validity period if there is evidence of an 
employer--employee relationship for less than one year? 

RESPONSE: If sufficient evidence of an employer-employee relationship for the duration of the 
requested validity period is not demonstrated, you may issue an RFE to give the petitioner the 
opportunity to correct the deficiency. ·If the response to the RFE still does not demonstrate an 
employer-employee relationship for the entire period requested then a validity period of no 
less than one year (but up to the duration of the period of time that a valid employer-employee 
relationship has been established) may be granted if the petitioner establishes the employer­
employee relationship for a period of time less than the validity period requested as long as: 

• the petition is otherwise approvable; 
• the beneficiary will not exceed the maximum allowable period of time in H-1 8 status (or 

· under AC21 ); and 
• the LCA is valid for that period of time. 

QUESTION: If the petitioner is an IT consulting firm and there is evidence of an in~house project 
for one year, but three years is requested, do we give the one year or the three years? 

DRAFT RESPONSE: The petition may be approved for the duration of time in which an 
employer-employee relationship has been demonstrated (please see the response above for 

\ 

further information). -

QUESTION: On page 3 at the bottom, the third fact is, "Does the petitioner ha~e the right to 
control the work of the beneficiary on a day~to~ay basis if such control is required?" I keep 
getting tripped on the last clause, "if such control is required". Do you know what this is 
saying/asking? 

DRAFT RESPONSE: We interpret this as referring back to the phrase "day-to-day basis". As 
mentioned later in the memo. adjudicators are to keep the nature of the business in mind when 
reviewing the petition. If the nature of the occupation would require supervision ·and control on a 
day-to-day basis, then the petitioner should be able to demonstrate the "right to control" the 

, beneficiary's work on a day-to-day basis. · 
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Jowett, Haley L 

From: 
Sent: 
To: 
Cc: 
Subjed: 
Attachments: 

Importance: 

From:. Velarde, Barbara Q 

Gregg, Bret S 
Tuesday, March 30, 2010 11:36 AM 
Nguyen, Carolyn Q; Gooselaw, Kurt G 
Nguyen Ho, Lynn; Fisher, Sheila C; Poulos, Christina. 

· FW: CCC Cleared Employer-Employee Relationship Templates 
H-18 Empr-Empe Relation Consolidated RFE 3-30-10 CCC Cleared.doc 

~-
High 

Sent: Tuesday, March 30, 2010 9:35 AM 
To: Renaud, Daniel M; Hazuda, Mark J; Poulos, Christina; Gregg, Bret S 
Cc: Johnson, Bobbie L; Young, Claudia F; Neufeld, Donald 
Subject: FW: CCC Cleared Employer-Employee Relationship Templates 
Importance: High 

CSCandVSC: 

CCC has cleared the employer-employee relationship RFE templates. Please distribute as appropriate and ensure folks 
begin using them. 

SCOPS would like to stress the following regarding the templates: . 

• this is not part of the RFE project so the service centers can use this cleared language in their format (letter form 
for CSC and call-ups for VSC); 

• esc and VSC can tailor introductory/transitional language as needed but the meat of these RFE 
templates should remain unchanged; 

• you must contact SCOPS first if you are seeking to modify the pertinent language of this template; 
• the templates should remain in the 2nd person. The Agency has adopted that standard. Change into the 2"d 

person will be done incrementally as new templates are created; and ' 
• both SCs can remove the highlighting from this document if they choose to do so as it was intended to 

assist CCC in identifying instructions to the officers. 

I would like to remind the service centers that the main issue to be evaluated under the memo is whether the petitioner 
has the "right to control" the beneficiary. Officers need to keep in mind that right to control is different from actual control. 
If you ha~e any questions regarding the difference between "right to control" and actual control, please contact 
BEST. Finally, we still need to have medical professional and sole proprietor cases sent to us. The concern is whether or 
not we got the standard correct for these folks and that the memo is not causing any unintended consequences. We are 
not asking for review to second guess your decision, but instead because of the concerns raised by stakeholders and 
potential impact this could have for some discrete petitioners/beneficiaries. We really need you to cooperate with us on 
this while we work with OCC and OPS to get these issues right. 

Barbara Q. Velarde 
Deputy Associate Director 
Service Center Operations Directorate 
U.S. Citizenship and Immigration Services 
20 Massachusetts Avenue, Room 2134 

1 

175 



Washington, DC 20529 
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The Petitioner 

Docwnentation submitted with your petition indicates that you provide ~ICATE 
...---- . "-·-·-··'"-""'" . ;-l 
1THE TYPE OF SERVICE PROVIDE_)) SUCH AS! infonnation technology consulting 
services, infonnation technology staffing solutions, infonnation technology solutions, 
healthcare staffmg solutions, etc]. 

Itinerary of Employment and Work Site Information [[Use only if this applies) 

Your petition was filed without an itinerary of employment. USCIS regulations provide 
that an H petition which requires services to be perfonned in more than one location must 
include an itinerary with the dates and locations of the services to be provided. 

Provide an itinerary of services or engagements with the dates and locations of the 
services. The itinerary may also include docwnentation from the end-client employer 
receiving the beneficiary's services to establish: 

• The name of the project the beneficiary is assigned to; 
• The address where the beneficiary perfonns the work; 
• The title and duties of the beneficiary's position; 
• The contracted employment dates; 
• Whether there is a vendor through whom the beneficiary's services are 

provided~ 
• The name of the vendor, if applicable; 
• Contact infonnation from the end-client which includes the name, address, 

email, and telephone nrimber where the contact can be reached; and/or 
• The name, title, and contact infonnation of the person who will supervise 

the beneficiary at the work site. 

As an employer who seeks to sponsor a temporary worker in an H-lB specialty 
occupation, you are required to establish by a preponderance of the evidence that a valid 
employer-employee relationship will exist between you and the beneficiary, and that you 
have the right to control the beneficiary's work, which may include the ability to hire, 
fire, or supervise the beneficiary. Also, you should be able to establish that the above 
elements will continue to exist throughout the duration of the requested H,.l B validity 
period.· You have requested a validity period from HBEGINNINGJ>ATE] to [~iN§ 
D!'TEJ. 

In support of the petition, the following evidence was submitted to establish an employer­
employee relationship: 

C,arefully review the supporting evidence an~ delete any o( the {ollowing]tem~ that ~
-·- . . . ·. . . . , ...... __..,.--.. --,..,~-·-.. -. . . --._,....-,-- . . .. :------:--:"] 

1 ere not provid~d i.J! the initial ~etition or add any not.Jisted'b~low.] 

177 



• An itinerary of services or engagements; 
• Copy of a signed Employment Agreement between you and the beneficiary; 
• Copy of an employment offer letter; 
• Copy of relevant portions of valid contracts between you and a client; 
• Copies ofi[C~~~: contractual agreements, statements of work, work orders, 

service agreements, and letters ] between you and the authorized officials of the 
ultimate end-client companies where the work will actually be performed by the 
beneficiary; 

• Copy of the position description; 
• A description of the performance review process; and/or 
• Copy of your organizational chart, demonstrating the beneficiary's supervisor 

chain. 
• Other: [1ist eviden~e not-inCluded a~ 

However, this evidence is insufficient to establish that a valid employer-employee 
relationship will exist for the·duration of the requested validity period.[t.\RTIC'=UL--:-A-TE=· 
jnm.REASON(S)WIIY 'filE RECORD DOES.NOT ESTABLISil.RIGHT Tq 

1

CONTROL (E.G. DOESN.'T'COVE~ THE. ENTIRE VALIDITY PERIOD) OB 
SELECT ONE OR A-COMBINATION OF THE FOLLOWINGr 

QITION·tlYour petition does not establish when, where, or for whom the beneficiary is 
assigned to work pursuant to an end-client engagement for the requested validity period. 
You have not documented the end-client, the end-client's vendor through whom the 
beneficiary is assigned to work (if applicable), the physical work location, or the 
contracted dates of service. Part 5 of your petition SELECT ONE:1indicates the work 
location as ~' with no other information about the employer at this address PR 
~ELECT ;does not provide any alternate work location aside from your physical location. 

Q_fT:Io:N'2lYou indj~ate that the beneficiary will be engaged to work at ifND-~LIE~r!j 
at !ADDRESS I.:.QCATION, however this work arrangement is not documented, nor 
have you established your right to control when, where, and how the beneficiary 
performs the job. 

p-~(ON~jjYour_petition documents the beneficiary's assignment of work with 
!I),IRECT END-g1~N] at iAI.)DRESS.LOCA1I9N,~however the documentation 
provided does not establish your right to control when, where, and how the beneficiary 
performs the job with your client. 

PPTipN~Y our petition documents the beneficiary's assi~ent of work with ENDl 
(;LIENT'(at iADDRESS LOCATION. ~NDOR NAl\{E )is the vendor through whom 
the beneficiary works to provide services toJ:ND..:_QLIEN'Il. The documentation 
provided does not establish your right to control when, where, and how the beneficiary 
performs the job with a third party employer.] 

USC IS must determine if you have the right to control the employee through evidence 
that describes (with no one factor being decisive or exhaustive): 
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• the skill required to perform the specialty occupation; 
• the source of the instrumentalities and tools required to perform the specialty 

occupation; 
• the location of the work; 
• the duration of the relationship between you and the beneficiary; 
• whether you have the right to assign additional work to the beneficiary; 
• the extent of the beneficiary's discretion over when and how long to work; 
• the method of payment of the beneficiary's salary; 
• the beneficiary's role in hi~g and paying assistants; 
• whether the specialty occupation work is part of your regular business; 
• whether you are in business; 
• the provision of employee benefits; 
• the tax treatment of the beneficiary; 
• whether you can hire or fire the beneficiary or set rules and regulations on the 

beneficiary's work; 
• whether, and if so, to what extent you superVise the beneficiary's work; and/or 
• whether the beneficiary reports to someone higher in your organization~ 

[AiSOiiicliidetilenext-section if the beneficiaiT isshareholder/owner.l 

' L I 
USCIS will also evaluate the below factors as the record [.Choose on(j: 
suggests/indicates] that the beneficiary is also a shareholder or owner of your 
organization (again with no one factor being decisive or exhaustive): 

• whether your organization can hire or fire the beneficiary or set rules and 
regulations on the beneficiary's work; 

• whether, and if so, to what extent your organization supervises· the beneficiary's 
work; 

• whether the beneficiary reports to someone higher in your organization; 
• whether, and if so, to what extent the beneficiary is able to influence your . 

organization; . 
• whether the parties intended that the beneficiary be an employee, as expressed in 

written agreements or contracts; and/or 
• whether the beneficiary shares in the profits, losses and liabilities of your 

organization. 

i[Only' request' t~e follow.ing e\rMenct:if it has:notbeen ~ubmitted :or, it it has b~e~ 
~ubrilitted,.itLACKS' SUFFICIENT DETAIL to establish. an em~yer~elliP-loye~ 
~lationshiP- as deScribed· a ben:~~] 

As S\lCh, it is requested that you demonstrate an employer-employee relationship with the 
beneficiary through the right to control the manner and means by which the product or 
services are accomplished for the duration of the requested H-lB validity period by 
providing a combination of the following or similar types of evidence. This list is not 
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inclusive of all types of evidence that may be submitted. You may submit any and all 
evidence you feel would meet the employer-employee requirement. 

ll~~lete t!J.oseltems _below th~;~t ai~ alre_p_!:ly...:.~· the record or .not amllicable]. 

• A complete itmerary of services or engagements that specifies the dates of each · 
service or engagement, the names and addresses of the actual employer, and the 
names and addresses of the establishment venues, or locations where the services 
will be performed for the period of time requested; 

• Copy of signed Employment Agreement between you and the beneficiary 
detailing the terms and conditions of employment; 

• Copy of an employment offer letter that clearly describes the nature of the 
employer-employee relationship and the services to be performed by the 
beneficiary; 

• Copy of relevant portions of valid contracts between you and a client (with whom 
you have entered into a business agreement for which your employees will be 
utilized) that establishes that while your employees are placed at the third-party 
work site, you will continue to have the right to control your employees; 

• Copies of signed contractual agreements, statements of work, work orders, service 
agreements, and letters between you and the authorized officials of the ultimate 
end-client companies where the work will actually be performed by the 
beneficiary, which provide information such as a detailed description of the duties 
the beneficiary will perform, the qualifications that are required to perform the job 
duties, salary or wages paid, hours worked~ benefits, a brief description of who· 
will supervise the beneficiary and their duties, and any other related evidence; 

• Copy of the position description or any other documentation that describes the 
skills required to perform the job offered, the source of the instrumentalities and 
tools needed to perform the job, the product to be developed or the service to be 
provided, the location where the beneficiary will perform the duties, the duration 
of the relationship between you and beneficiary, whether you have the right to 
assign additional duties, the extent of your discretion over when and how long the 
beneficiary will work, the method of payment, your role in paying and hiring 
assistants to be utilized by the beneficiary, whether the work to be performed is 
part of your regular business, the provision of employee benefits, and the tax 
treatment _of the beneficiary in relation to you; 

• A description of the performance review process; and/or 

• Copy of your organizational chart, demonstrating the beneficiary's supervisory 
chain. 
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Maintenance of Initial Employer-Employee Relationship f!J.:se on!y if this applies] 

Your extension petition was filed without sufficient evidence to document that a valid 
employer.;employee relationship was maintained with the beneficiary throughout the 
previous H-lB appr~wal period. 

You may provide a combination of the following or similar types of evidence to 
document that you and the beneficiary maintained the employer-employee relationship 
throughout the H-lB approval period: 

• Copies of the benefi,ciary's pay records (leave and earnings statements, and pay 
stubs, etc.) for the period of the previously approved H-lB status; 

• Copies of the beneficiary's payroll summaries and/or W-2 forms, evidencing 
wages paid to the beneficiary during the period of previously approved H-lB 
status; 

• Copy of work schedules from prior years; 

• Copies of your state quarterly wage reports for the last four quarters that con~ 
the name, social secUrity numbers (last four digits only), and number of weeks 
worked by the beneficiary; · 

• Copies of the beneficiary's tWo or three most recently filed federal individual tax 

returns with all required schedules and statements, as appropriate; 
·v 

• Documentary examples of work product created or produced by the beneficiary 
for the past H-1 B validity period, (i.e., copies of: business plans, reports, 

. presentations, evaluations, recommendations, critical reviews promotional 
materials, designs, blueprints, newspaper articles, website text, news copy, 
photographs of prototypes, etc.). Note: The materials must clearly substantiate 
the author and date created; 

• Copy of dated performance review(s); and/or 

• Copy of any employment history records, including but not limited to, 
documentation showing date ofhire and dates of job changes, i.e. promotions, 
demotions, transfers, .layoffs, and pay changes with effective dates. 

In-House Employment to be Used In Instances Where the. Petitioner is in the 
Business of Consulting But Indicates that the Beneficiary Will be Working on a 
Project In-House W.!.'lon!Y if this applies) · 
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/ 

If the beneficiary will work on a project at your own location, provide evidence that 
demonstrates you have sufficient specialty occupation work that is immediately available 

· upon the beneficiary's entry into the United States through the entire requested H-lB 
validity period by providing a combination of the following or similar. types of evidence. 
This list is not inclusive of all types of evidence that may be submitted. You may submit 
any evidence you feel would establish sufficient specialty occupation work. 

IIDelete those items below that are already in the: record or are-nofapplicable] 

• Copy of signed Employment Agreement between you and beneficiary detailing 
the terms and conditions of employment; 

• Copy of an employment offer letter that clearly describes the nature of the 
employer-employee relationship and the sen1ces to be performed by the 
beneficiary; 

• Copy of relevant portions of valid contracts, statements of work, work orders, 
service agreements, and letters between you and the authorized officials of the 
ultimate end-client companies to whom the end product or services worked on by 
the beneficiary will be delivered; 

• Copy of a position description or any other documentation that describes the skills 
required to perform the job offered, the tools needed to perform the job, the 
product to be developed or the service to be provided, the method of payment, 
whether the work to be performed is part of your regular business, the provision 

· of employee benefits, and the tax treatment of the beneficiary by you; 

• Signed copies of your two or three most recently filed Federal income tax returns 
to include all required schedules and statements, as appropriate, if the beneficiary 
is requesting an extension of stay; 

• Copies of company brochures, pamphlets, internet website, or any other printed 
work published by you which outlines, in detail, the products or services provided 
by your company; 

• Evidence of sufficient production space and equipment to support the 
beneficiary's specialty occupation work. 

~The below ar~ spedfic~lly·tailored·t~ th'e IT consulting i .. dus~; if (his' 100:. HI~;""'! 
~eing ~sed for o.ther,.coilsulting·industries~ the officer must delete or tailor:the ~~lo~ 
items as applic~!Jie.] 

• Copies of critical reviews of your software in trade journals that describes the 
purpose of the software, its cost, and its ranking among similarly produced 
software manufacturers; 
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• Proof of your software inventory; 

• Proof of sufficient warehouse space to store your software inventory; 

• Copy of the marketing analysis for your fmal software product; 

• Copy of a cost analysis for your software product; and/or 

• Evidence of sufficient production space and equipment to support the production 
of your software. 

" 

) 
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Jowett, Haley L 

From: 
Sent 
To: 

Perkins, Robert M 
Thursday, July 15, 2010 8:52 AM ~ 

Johnson, Bobbie L; Gooselaw, Kurt G; Nguyen, Carolyn Q 
Cc: 
Sub jed: 

Young, Claudia F; Doherty, Shannon P; Sweeney, Shelly A; Kermani, Souzan B 
FW: Right to Control 

Attachments: Specialty Occupation RFEs.doc; H-1B Guide RTC.doc; RE:. wac 10-181-50323 (PP); FW: · 
Final H1B Memo Materials 

Bobbie, 

Adding Kurt and Carolyn as a follow-up to our discussion yesterday and to ensure we are all on the same page. Prior to 
the issuance of the EE memo, we typically would not have questioned right to control for staffing entities in the business of 
staffing hospitals with physicians. Subsequent to said memo, we have continued to approach this particular scenario in a 
liberal manner (Note: this scenario is specifically mentioned in the RTC portion of the VSC_ H1 BUser Guide) and typically 
find petitions meet the preponderance of the evidence standard without RFE issuance (although we have sent some to 
HQ for review). 

If you do not agree with this approach, please let me know and we will course correct. After a review of the attached 
email string titled "RE: wac 10-181-50323" I believe that it would serve all of our best interest if you could provide 
clarification on this issue, as I may have read too much into Barbara's message dated 1/13/2010 (attached) where she 
states "we don't expect any major shift in adjudication". 

Thanks, 
(b)(6) . 

Robert M. Perkins! Assistant Center Director! Vermont Service Center IUSCIS I •._1 ____ _. 

From: Bouchard, Armanda M 
Sent: Wednesday, July 14, 2010 4:28PM 
To: Johnson, Bobbie L; Young, Claudia F; Doherty, Shannon P; Sweeney, Shelly A 
Cc: Perkins, Robert M; Shuttle, Peter J; Bolog, Marguerite M; Lamothe, Judy L; Rhodes-Gibney, Cathy S 

• J 

Subject: 

Bobbie and Claudia, 

Attached are VSC's specialty occupation rfes. Anything in red or yellow is hidden text. Also attached is 
the section of the H -lB guide for RTC. 

We have several H-lB guide changes pending with our Center Training Unit. Once they are complete, I'll 
ask the training unit to send you the updated version of the guide. 

Armanda Bouchard 1803 
USCIS Vermont Service Center 
802 527 4 700 1 4906 

WARNING: This document is FOR OFFICIAL USE ONLY (FOUO). It is to be controlled, stored, handled, transmitted; distributed, and 
disposed of in accordance with DHS policy relating to FOUO information. This information shall not be distributed beyond the original 
addressees without prior authorization of the originator. If this,message has reached you in error, please advise the sender and 
delete the message immediately. 
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Specialty Occupation RFEs 

Specialty O~cupation RFE 1 . 
· The record is not persuasive in establishing that the job offered requires the services 
of a person performing a "specialty occupation," i.e., the holder of at least a 
~accalaureate degree in a related field. !EXPLAiN_ WHY THE EVIDEN_CE IS.~NQ11 
!PERSUASIVEJ 

Submit evidence showing that: 

· A baccalaureate or higher degree, or its equivalent, in a specific field of study 
is normally the minimum requirement for entcy into the particular position; 
or 

- The proffered position is so complex or unique that it can be performed only 
by an individual with a degree in a specific field of study; or · 

· In your company or industry, a baccalaureate degree in a specific field of 
study is a standard minimum requirement for the job offered. Attestations to 
industry standards must be for similar positions among similarly situated 
companies; or 

· The nature of the specific duties for the proffered position are so specialized 
and complex that the knowledge required to perform the ~duties is usually 
associated with the attainment of a baccalaureate or higher degree in a 
specific field of study.· 

If you publicized the job opening, submitting tear sheets or other advertising 
documentation may help establish the educational requirements for the proffered 
position of ~OB 'tiTLE. · 

1,, 

If you have previously employed individuals in the position of~OB TITLE, spbmit . 
documentary evidence such as W·2 Forms and copies of degrees and transcripts to 
verify: 

· The number of individuals you have employed in this position in the past; 
· The level of education held by each individual and 

The field of study in which the degree was earned. 

Specialty Occupation RFE 2 . . 
. The duties and responsibilities you have described are vague and do not clearly 
establish the need for an individual who possesses the minimum of a baccalaureate 
de~ee in a specific field of study. For example, you state the beneficiary will 
"ixAMPLE<Sf()FV,AGUEJOB·DESQJPPTION~.'' It is unclear. from this limited 
description how such duties woUld require. the services of someone who holds the 
minimum of a baccalaUreate degree in lFIELD OF STIJilYi or a' related field. 
Therefore, further evidence is required. 

Submit a detailed statement to: 
explain the beneficiary's proposed duties and responsibilities, 
indicate the percentage of time devoted to each duty, 
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state the educational requirements for these duties, and 
explain how the beneficiary's education relates to the position. 

Specialty Occupation RFE 3 
This RFE is ONLY to be used by fraud officers when there is an SOF or FVM in the 
file and the end client is a questionable company claiming to develop IT products. 

You indicate that the beneficiary will be assigned to work with END Cl.JEN.l1 at 
[ADDRE,SS"rDCATIO:ii;t . ..., You provide workers to this end client through your 
vendor, iVENDOR NAME. 

You have not established that there will be sufficient specialty occupation work with 
END CLIEN'l! for the entire requested validity period. Submit a combination of the 
following or similar types of evidence that will demonstrate sustained specialty 
occupation work for the dates requested. 

Delete the~ items below that are.alrefidr·in:the re'CordJ 
Documentation between your client and authorized officials of the companies 
receiving the end product or services that will be worked on by the 
beneficiary such as: 
- relevant portions of valid contracts, 
- statements of work, 
- work orders, 
- service agreements, and 
- letters;. 

- · Copy of a position description or any other documentation that describes 
- the skills required to perform the job offered, 
- the tools needed to perform the job, 
- the product to be developed or the service to be provided, 
- the method of payment, and 
- whether the work to be performed is part of the client's regular business; 

- Copies of company brochures, pamphlets, pages from internet website, or any 
other printed work published by the client that provides details pertaining to 
the products or services they provided; 

- Evidence of sufficient production space and equipment to support the 
beneficiary's specialty occupation work; 

- Copies of critical reviews of the client's software in trade journals that 
describes the purpose of the software, its cost, and its ranking among 
similarly produced software manufacturers; 

- Proof of the client's software inventory; 

- Proof of sufficient warehouse space to store the client's software inventory; 
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- Copy of the marketing analysis for the client's final software product; 
I 

- Copy of a cost analysis for the client's software product; and/or 

- Evidence of sufficient production space and equipment to support the . 
production of the client's software. 

This list is not inclusive of all types of evidence that may be submitted. You may 
submit any evidence you feel will establish sufficient specialty occupation work. 

Specialty Occupation RFE 4 
U.S. Citizenship and Immigration Service (USCIS) does not use a job title, by itself, 
when determining whether a particular position qualifies as a specialty occupation. 
The specific duties of the offered position, combined with the nature of the 
petitioning entity's business operations, are factors that USCIS considers. 

Documentation submitted with your petition indicates that your organization is a 
~~TE THE PETITIONER'S INDUSTRY E.G.~_-GAS ~TA'f!ON. You currently, 
employ¥!:!}. individuals and Y"OU wish to employ the beneficiary ~OB TITLE. 

You have not provided sufficient evidence to establish that an individual must have. 
a bachelor's degree in a specific field of study in order to perform the duties of the 
position. Also, it is not clear how the beneficiary will be relieved from performing 
non·qu~!!g fui]:~t!t?..~S h~~!!_l!~-~_jEXPLAIN_WHY; E.G., "yo~ have only(__ ~----·· 
~~lo~s," OR~the benefi~ will also serve as .Rresidtmt ofy:our.o~tiol!j. 
Therefore, additional evidence is required. · 

Submit documentation highlighting the nature, scope, and activity of your business 
enterprise along with evidence to establish the beneficiary will be employed with the 
duties you have set forth. Such evidence could include, but is not limited to: 

Documentation describing your business, such as business plans, reports, 
presentations, promotional materials, newspaper articles, web·site text, news 
copy, etc. 
A detailed description of the proffered position, to include approximate 
percentages of time for each duty the beneficiary will perform; 
Copies of written contractual agreements or work orders from each of the 
companies who will utilize the beneficiary's services to show the beneficiary will 
be performing duties of a specialty occupation; 

Documentation of how many other individuals in your establishment are 
currently, or were, employed in this position, supported by copies of the employees' 
degrees and evidence of employment such as pay stubs or Form W·2s, W·3s, or 1099s. 

I 
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Groups Being 
Held to 
Itinerary and 
Right To 
Control 
Requirements 

The following employers will be evaluated for right to control and itinerary: 

• H~1B dependent IT employers offering an IT position at more thai 
one possible work location 

• IT employers offering ·an IT position that meets two of the three 
10/25/10 criteria at more than one possible work location 

• Employers identified in a Statement of Findings (SOF) who have 
benched employees or who do not have sufficient 'York available and 
there is more than one possible work location. 

• All types of staffing companies* 
• Other scenarios identified on a case by case basis and after 

consultation with a supervisor. 

*Note: The main product of a staffing company is providing people solutions. 
A company that uses its own proprietary technology, methodologies, tools 
and instrumentalities to provide IT work solutions is not a staffmg company. 

Furthermore, right to control will not be applied to companies who deyelop 
and/or manufa~ture their own trademarked software, hardware components, 
or offer services related to the products they develop. 

Exception: Right to control will not be applied to staffmg companies in the 
business of staffmg hospitals with physicianslhospitalists. 
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Jowett, Haley L 

From: 
Sent: 
To: 
Subject: 

Renaud, Daniel M 
Wednesday, January 13, 2010 10:42 AM 
Perkins, Robert M 
FW: Final H1B Memo Materials 

. ' 

Attachments: H-1B QA Final.doc; H-1B ExecSumm H-1B Employer-Employee Memo.doc; H1B 
Employer-Employee Memo 1-8-lO.pdf 

fyi 

From: Velarde, Barbara Q 
Sent: Wednesday, January 13, 2010 10:19 AM 
To: Gregg, Bret 5; Poulos, Christina; Renaud, Daniel M; Hazuda, Mark J 
Cc: Johnson, Bobbie L; Young, Claudia F 
Subject: FW: Final H1B Memo Materials 

Before the call to tiash through these changes, we don't expect any major shift in adjudication. The major c~ange is that 
there is a requirement for the itinerary under certain circumstances but with regards to evi~Emce required to establish the 
relationship we cannot hang our hat on you must give us a contract or we will deny. If we start swinging this way, we will 
be called to task. We need to focus on the totality of the evidence. I think our folks are very reasonable and will get it Just 
wanting to make sure you get a sense of how your officers are interpreting this. We will be monitoring the blogs to see 
how stakeholders interpret as well because they might feel that they don't have to provide documents to establish the 
relationship, but clearly that is not what the memo says either. Thanks for all of your support. 

Barbara Q. Velarde 
Deputy Associate Director 
Service Center Operations Directorate 
U.S. Citizenship and Immigration Services 
20 Massachusetts Avenue, Room 2134 
Washington, DC 20529 

From: Johnson, Bobbie L . 
Sent: Wednesday, January 13, 2010 9:04 AM 
To: Poulos, Christina; Gregg, Bret 5; Renaud, Daniel M; Hazuda, Mark J 
Cc: Velarde, Barbara Q; Neufeld, Donald; Kruszka, Robert F; Young, Claudia F 
Subject: Final H1B Memo Materials 

All, 

We have completed our public outreach materials for the H1 B memo, and all of the attached documents have been 
cleared for posting on the USCIS Website at 1 t a.m. today. A Leadership Alert will be coming out shortly with the memo 
as well. 

Please distribute all three attachments to your adjudications units. Also, we will be having a call to discuss this memo as 
soon as possible; if adjudicators have questions on the memo, please provide those to us in advance. 

Thank you. 

Bobbie 

Bobbie Johnson 

1 
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Acting Branch Chief 
Business Employment Se!Vices Team 
Setvice Center Operations. USC/S 

I 

(b)(6) 

) 

J 
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Questions & Answers 

Office of Communications 

U.S. Citizenship 
and Immigration 
Services 

January 13, 2009 

USCIS Issues Guidance Memorandum on Establishing the "Employee­
Employer Relationship" in B-IB Petitions 

Introduction 

U.S. Citizenship and Immigration Services (USCIS) issued updated guidance to adjudication officers to 
clarify what constitutes a valid employer-employee relationship to qualify for the H-IB 'specialty 
occupation' classification. The memorandum clarifies such relationships, particularly as it pertains to 
independent contractors, self-employed beneficiaries, and beneficiaries placed at third-party worksites. 
The memorandum is titled: "Determining Employer-Employee Relationship for Adjudication ofH-lB 
Petitions, Including Third-Party Site Placements: Additions to Officer's Field Manual (AFM) Chapter 
31.3(g)(l5)(AFM Update AD 10-24)." In addition to clarifying the requirements for a valid employer­
·employee relationship, the memorandum also discusses the types of evidence petitioners may provide to 
establish that an employer-employee relationship exists and will continue to exist with the beneficiary 
throughout the duration of the requested H-1B validity period. · 

~J').,r-,~ . - . . .• •' ' 
\{'~~~ ' ,'• ~ ,... "' " • "• '• I 

Q: Does this memorandum change any of the requirements to establish eligibility for an H-lB 
petition? 
A: No. This memorandum does not change any of the requirements for an H-1 B petition. The H-1 B 
regulations currently require that a United States employer establish that it has an employer-employee 
relations with respect to the beneficiary, as indicated by the fact that it may hire, pay, fire, supervise or 
otherwise control the work of any such employee. In addition to demonstrating that a valid employer­
employee relationship will exist between the petitioner and the beneficiary, the petitioner must continue 
to comply with all o~the requirements for an H-IB petition including: 

• establishing that the beneficiary is coming to the United States temporarily to work in a specialty 
occupation; 

• demonstrating that the beneficiary is qualified to perform services in the specialty occupation; 
and 

• filing of a Labor Condition Application (LCA) specific to each location where the beneficiary 
will perform services. 

Q: What factors does USCIS consider when evaluating the employer-employee relationship? 
A: As stated in the memorandum, USCIS will evaluate whether the petitioner has the "right to control" 
the beneficiary's employment, such as when, where and how the beneficiary performs the job. Please see 
the memorandum in the links in the upper right hand of this page for a list of factors that USCIS will 
review when determining whether the petitioner.has the right to control the beneficiary. Please note that 
no one factor is decisive and adjudicators will review the totality of the circumstances when making a 
determination as to whether the employer-employee relationship exists. 

Q: What types of evidence can I provide to demonstrate that I have a valid employer .. employee 
relationship with the beneficiary? 
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A: You may demonstrate that you have a valid employer-employee relationship with the beneficiary by 
submitting the types of evidence outlined in the memorandum.or similar probative types of evidence. 

Q: What ifl cannot submit the eviden~e listed in the memorandum? 
A: The documents listed in the memorandum are only examples of evidence that establish the petitioner's 
right to control the beneficiary's employment. Unless a document is required by the regulations, i.e. an 
itinerary, you may provide similarly probative documents. You may submit a combination of any 
documents that sufficiently establish that the required relationship between you and the beneficiary exists. 
You should explain how the documents you are providing establish the relationship. Adjudicators will 
review and weigh all the evidence submitted to determine whether a qualifying employer-employee 
relationship has been established. 

Q: What ifl receive or have received an RFE requesting that I submit a particular type of evidence 
and I do not have the exact type of document listed hi: the RFE? 
A: If the type of evidence requested in the RFE is not a document that required by regulations (e.g. an 
itinerary), you may submit other similar probative evidence that addresses the issue(s) raised in the RFE. 
You should explain how the documents you are providing address the deficiency(ies) raised in the RFE. 
Adjudicators will review and weigh all evidence based on the totality of the circumstances. Please note 
that you cannot submit similar evidence in place of documents required by regulation. 

Q: , Will my petition be denied if I cannot establish that the qualifying employer-employee 
relationship will exist? 
A: If you do not initially provide sufficient evidence of an employer-employee relationship for the 
duration of the requested validity period, you may be given an opportunitY to correct the deficiency in 
response to a request for evidence (RFE). Your petition will be denied if you do not provide sufficiently 
probative evidence that the qualifying employer-employee relationship will exist for any time period. 

Q: What ifl can only establish that the qualifying employer-employee relationship will exist for a 
portion of the requested validity period? 
A: If you do not initially provide sufficient evidence of an employer-employee relationship for the 
duration of the requested validity period, you may be given an opportunity to correct the deficiency in 
response to a request for evidence (RFE). Your petition may still be approved if you provide evidence 
that a qualifying employer-employee relationship will exist for a portion of the requested validity period 
(as long as all other requirements are met), however, USCIS will limit petition's validity to the time 
period of qualifying employment established by the evidence. · 

Q: What happens ifl am filing a petition requesting a "Continuation of previously approved 
employment without change" or "Change in previously approved employment" and an extension of 
stay for the beneficiary in H-lB classification, but I did not maintain a valid employer-employee 
relationship with the beneficiary during the validity of the previous petition? 
A: Your extension petition will be denied if USC IS determines that you did not maintain a valid 
employer-employee relationship with the beneficiary throughout the validity period of the previous 
petition. The only exception is if there is a compelling reason to approve the new petition (e.g. you are 
able to demonstrate that you did not meet all of the terms and conditions through no fault of your own). 
Such exceptions would be limited and made on a case-by-cas,e basis. 

Q: What if I am tiling a petition requesting a "Change of Employer" and an extension of stay for 
the beneficiary's H-lB classification? Would my petition be adjudicated under the section of the 
memorandum that deals with extension petitions? 
A: No. The section of the memorandum that covers extension petitions applies solely to petitions filed 
by the same employer to extend H-1 B status without a material change in the original terms of 
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employment. All other petitions will be adjudicated in' accordance with the section of the memorandum 
that covers initial petitions. 

Q: I am a petitioner who will be employing the beneficiary to .perform .services in more than one 
work location. Do I nee(,l to submit an itinerary in support of my petition? 
A: Yes. You will need to submit a complete itinerary of services or engagements, as described in the 
memo, in order to comply with 8 CF:R 214.2(h)(2)(i)(B) if you are employing the beneficiary to perform 
services in more than one work location. Furthermore, you must comply with Department of Labor 
regulations requiring that you file an LCA specific to each work location for the beneficiary. 

Q: What happens if I do not submit evidence of the employer--employee relationship with my' initial 
petition? · 1 

· · · 

A: If you 'do not initially provide sufficient evidence of an employer-employee relationship for the 
duration of the requested validity period, you,will be given an opportunity to correct the deficiency'in · 
response to a request for evidence (RFE). However, failure to provide this information with the initial 
submission will delay processing of your petition. 

For more information on USCIS and its programs, visit www.uscis.gov or calll-800-375-5~83. 

-USCIS-
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EXECUTIVE SUMMARY: 
DETERMINING EMPLOYER-EMPLOYEE RELATIONSIDP FOR ADJUDICATION 

OF H-lB PETITIONS. INCLUDING THIRD-PARTY SITE PLACEMENTS 

On January 8, 2010, Don Neufeld, Associate Director, Service Center Operations, signed a 
.memorandl,llll entitled "Determining Employer-Employee Relationship for Adjudication ofH-lB 
Petitions, Including Third-Party Site Placements: Additions to the Officer's Field Manual 
(AFM) Chapter 31.3(g)(15)(AFM Update 10-24)." This memorandum provides the following: 

Summacy: 

Petitioners must establish they will have a valid employer-employee relationship with the 
beneficiary throughout the requested validity period for the H-1 B petition. In addition, they must 
establish that the position being offered is a specialty occupation and that petitioners have 
complied with Department of Labor regulations by filmg Labor Condition Applications (LCAs) 
specific to each location where the beneficiary will work. 
• Adjudicators must review all the documentation contained in the petition and determine 

whether the petitioner will have the right to control the beneficiary's employment in order to 
ascertain whether the petitioner has established the employer-employee relationship. 

• In assessing the requisite degree of control, adjudicators should be mindful of the nature of 
the petitioner's business and the type of work of the beneficiary. The petitioner must also be 
able to establish that the right to control the beneficiary's work will continue to exist 
throughout the duration of the beneficiary's employment temi with the petitioner. 

• The memorandum also lists a variety of factors that should be considered when evaluating 
the petitioner's right to control the beneficiary including, but not linlited to: 

• Does the petitioner supervise the beneficiary 
• Does the petitioner have the right to control the beneficiary's work 
• Does the petitioner evaluate the work-product ofthe beneficiary 
• Does the petitioner have the ability to control the manner and means in which the work 

product of the beneficiary is accomplished. . 

• No one single factor to be considered is decisive. Adjudicators must review the totality of 
the circumstances to determine whether the petitioner has established its right to control the 
beneficiary's employment. 

• To assist our officers, the memorandum also contains a number of scenarios both where valid 
employer-employee relationships exist and where valid employee-relationships do not exist. 
These are only examples and officers may, of course, see a wide-variety of situations and 
factors when reviewing an H-lB petition. 

• It is important to note that this memorandum does not cover amended petitions. Further 
guidance is under consideration to clarify the requirement to file an amended petition if there 
is a material change in the terms of employment. 

_j 
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Key Sections: -

• Guidance for Initial H-JB Petitions: 
• This section of the memorandum covers the types of evidence that could demonstrate a 

valid employer-employee relationship between the petitioner and the beneficiary in an 
initial H-IB petition. The examples in the memorandum include, but are not limited to: 

) A complete itinerary of services or engagements; 
) Signed Employment Agreement; 
) Relevant portions of valid· contracts, statements of work, work orders, service 

agreements with end-user clients. 

• Guidance for Extension H-JB Pet(tions: 
• This section of the memorandum covers the types of evidence that could be provided to 

demonstrate that the petitioner and beneficiary continue to have a valid employer­
employee relationship in an extension H-IB petition. The examples in the memorandum 
include, but are not limited to: 

) Copies of the beneficiary's pay records; 
) Examples of work product created by the beneficiary; 
) Copies of employment history records. 

• The extension petition may be denied if the adjudicator determines that the petitioner 
failed to maintain the employer-employee relationship during the validity of the previous 
petition, unless there are compelling reasons to approve the new petition. 

• Petitioners must subniit a complete itinerary of services or engagements for the requested 
validity period of the petition if the beneficiary will be placed at more than one work location 
to perform services. 

• The memorandum emphasizes that adjudicators must narrowly tailor their RFEs to address 
·the specific deficiency(ies) in the petition and describe "illustrative" types of evidence that 
will go directly to curing the deficiency(ies ). RFEs should not mandate that the petitioner 
submit a specific type of evidence unless that evidence is listed in regulations. RFEs also 
should not request information already contained in the petition. 
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Jowett, Haley L 

From: Chong, Jenny 
Sent: Thursday, December 10, 2009 12:~8 PM 

#CSC Division I To: 
Subject: H1B validity date issue 

) 

Hi. 

When determining the "from" validity date, follow this general rule: 

The "from" validity date of the petition should be the latest of the following: 

• · The date of adjudication/ the approval date 
• The LCA "from" date; or 
• The date requested by the petitioner. 

Here are some exceptions only for Saine Employer EOS petitio"'s: (Backdate) 

If the petition is marked 2/B. Same. employer- Continuation of previously approved employment without change, 
backdate the validity date to the day after the beneficiary's status expires to eliminate gaps. 

If the petition is marked 2/C -Change in Previously approved employment (with Same Employer)- If the beneficiary's 
status has expired prior to the date of adjudication, AND the petition was filed by the same employer, then backdate 
the validity date to the day after the beneficiary's status expires to eliminate gaps. 
If the beneficiary's status has not expired prior to the date of adjudication, then follow the general rule listed above. 
DO NOT backdate if the petition is filed by a different employer. · 

If you have any questions please see your supervisors. 

""'•k, ... B 
Jenny Chong 1 Supervisory Adjudications Officer 1 Dept. of Homeland Security! USCIS I Laguna Niguel, CA 926771 

949.389.8027 ll8: jenny.chong@dhs.gov 

(b)(6) 
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Jowett, Haley L 

From: Brokx, john B 
Sent: Thursday, March 31, 201112:42 PM 
To: Fierro, Joseph; Goodman, Lubirda L; Lee, Danielle L; Gooselaw, Kurt G; Sun, Catherina C; 

Steele, Jenny B 
' Cc: DeJulius, Robert.W; Helfer, Wayne D; Phan, Lethuy; Mikhelso·n, Jack; Cameron, Felicia M 

Subject: 1-129, H-1B, Concurrent Employment, Validity Period NOT Limited 

All, 

In a recent inquiry it was asked whether a concurrent employer is given: 

• the same validity period as the original employer; OR 

• whatever validity_period it requests, up to the maximum period allowed? 

The guidance below indicates that we cannot limit the validity period requested by a concurrent employer [up to the 
maximum allowed]. 

This email will be posted to O:\_Adjudications\I-129\H1B1\3-Reference Materiai\1-Beneflciary-lssues\Concurrent 
Employment 

NOTE: Further guidance is under consideration by OCC at the time of this message. 

From: Jepsen, Patricia A 
Sent: Tuesday, April 15, 2008 2:40 PM 
To: Canney, Keith J; Perkins, Robert M; Prince, Rose M; Gooselaw, Kurt G 
Cc: Kane, Daniel J; Bouchard, Armanda M 
Subject: phone conversation 

Just spoke to VSC, we agreed that, given the OCC opinion that we cannot limit the approval time on 
a petition for an H-1 8 currently employed by an exempt petitioner seeking concurrent employment 
with a non-exempt employer, we will approve the non-exempt concurrent work for the full amount of 
time requested {and covered by the_lca) 

P~tricia Jepsen 
Adjudications Officer 
Service Center Operations 
U.S. Citizenship and Immigration Services 
Department of Homeland Security 
P:l I 
F: (202) 272-1398 

(b)(6) 
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Jowett, Haley L 

From: Brokx, John B 
Sent: 
To: 

Thursday, March 31, 201112:50 PM 
'Brokx, John B' 

Sub jed: 1-129, H-18, Concurrent employment, Validity Period NOT limited 

--··· Original Message ···:-­
From: Haskell, Alexandra P 
To: Cummings, Kevin J; Williams, Carol L 
Cc: Cox, Sophia; Velarde, Barbara Q; Kruszka, Robert F 
Sent: Mon Feb 09 17:27:59 2009 
Subject: RE: Cap - concurrent employment issue 

Hi Kevin, 

This looks 'correct to me. My understanding is that we will give the full period of time requested if the alien is 
eligible (we will not approve for a period of time beyond the statutory limitation of stay or AC21 extension time, 
etc.) However, the alien must demonstrate that s/he continues to be employed by the cap-exempt employer for 
any further extensions. · 

Thanks, 

Sasha 

Alexandra P. Haskell 
Adjudications Officer 
USCIS SCOPS Business & Trade Services 
Phond I 
fax: (802) 288-7833 (b)(6) 

-----Original Message----­

From: Cummings, Kevin J 
Sent: Monday, February 09, 2009 5:17PM 
To: Williams, Carol L; Haskell, Alexandra P 
Cc: Cox, Sophia; Velarde, Barbara Q; Kruszka, Robert F 
Subject: Fw: Cap - concurrent employment issue 

Carol and/or Sasha, . 

I think .that the responses below are accurate. Can you please confirm? Thanks. 

1 
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From: Gooselaw, Kurt G 
Sent: Monday, February 09, 2009 1:59PM 
To: Gregg, 8ret S. 
Subject: RE: 

8ret, 

The latest on this is from the 5/30/08 Ae21 memo pages 7-8: 

Also this memo does not provide the timeframe for concurrent employment. HQ has advised to give the full three 
year period if eligible, notwithstanding the length of time given on the exempt employer. 

Pursuant to the provisions of INA §214(g)(6), users does not require that an alien who is cap- exempt by virtue of 
the above types of employment, be counted towards the limitation contained in 214(g)(1)(a) if they accept 
concurrent employment with a non-exempt employer. INA §214(g)(6) reads as follows: 

Any alien who ceases to be employed by an employer described in paragraph (5}(A) shall, if employed as a 
nonimmigrant alien described in section 1101(a)(15)(H)(i)(b) of this title, who has not previously been counted 
toward the numerical. limitations contained in paragraph (1)(A), be co.unted toward those limitations the first time 
the alien is employed by an employer other than one described in paragraph (5). (Emphasis added.) 

Documentary evidence, such as a current letter of employment or a recent pay stub, should be provided in support 
of such a concurrent employment petition at the time that it is filed with users in order to confirm that the H-18 
alien beneficiary is still employed in a cap-exempt position. 

At the time of filing of a concurrent employment H-18'petition that is subject to the numerical limitation of 
214(g)(1}(a}: 

a. If the H-18 alien beneficiary has not ·ceased" to be employed in a cap-exempt position pursuant to INA§ 
214(g)(5)(A} and (B), then he or she will not be counted towards the cap. 

b. If the H-18 alien beneficiary has ·ceased" to be employed in a cap-exempt position, then the alien will be subject 
to theH-lB numerical limitation, and the concurrent employment petition may not be approved unless a cap number 
is available to the alien beneficiary. · 

c. If users determines that an H-lB alien beneficiary has ceased to be employed in a cap-exempt position after a 
new cap-subject H-lB petition has been approved on his or her behalf, users will deny any subsequent cap-subject 
H-lB petiti.on filed on behalf of the H-18 alien beneficiary if no cap numpers are available. 

From: Gregg, Bret S 
Sent: Monday, February 09, 2009 11:20 AM 
To: Gooselaw, Kurt G 
Subject: 

Kurt, 

We spoke with Kathy Grzegorek today and she had a few questions and these may also come up in Seattle: 

2 
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#1 What are the cap implications if someone is working for an exempt petitioner and seeks concurrent employment 
with a non-exempt petitioner? 

#2 What happens in scenario 1 where they quit the exempt petitioner and want to remain working for the non­
exempt? Are they then subject to the cap? 

Please explain so I can forward the answers to her. I'll get you a esc update today to bring to Seattle. 

3 
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Jowett, Haley L 
'. 

From: 
Sent: 
To: 
Cc: 

Gooselaw, Kurt G 
Tuesday, April 27, 2010 10:54 AM 
#CSC Division II 
Nguyen, Carolyn Q; Dela Cruz, Charity R; Dyson, Howard E; Onuk, Semra K; Steele, Jenny 
B; Torres, Lory C; Wolcott, Rachel A 

Subject: Meeting 4/22 

In response to last Thursday's meeting this is being issued for clarification. This is solely guidance and not a policy 
memorandum and this is not to be quoted or used in RFEs or distributed to the public. Here are some bullets for your 
reference to assist with 0 and H1 B adjudication. Should you have question~. please discuss with you supervisors. 

. I . 

Thanks 

• 0-1 Itineraries - As discussed yesterday events and a series of events can be considered one event. There is no 
day gap threshold in determining whether two or more related events constitute one event for the validity 
period. You must evaluate, given the facts, whether a gap in time is reasonable and all events or series of events 
are related in order to be considered one event. This is a case-by.case determination given the totality of the 
evidence. For example - should a beneficiary be scheduled to perform at more than two venues look to the 
purpose and scope of the performance and verbiage describing what the beneficiary will be doing between 
performances in order to evaluate whether the two or more performances can be considered one event. There is 
no 45 day rule. We will evaluate these in a way that is beneficial to the petitioner and use a reasonable 
approach. However, should two performances be so far apart that it appears that each performance is one 
separate event, we will RFE first to allow the petitioner to describe what the beneficiary will be doing between 
these two or more performances before making a final decision. 

• Sustained acclaim - Sustained acclaim is demonstrated by receiving a major internationally recognized award (0· 
1A). For 0·1 B arts the beneficiary must have received or been nominated for a significant national or 
international award or prizes. If not, the beneficiary may qualify by adequately meeting 3 of the 8/6 (01 A and 
01Barts) regulatory prongs. The prongs are setup to weigh whether or not someone has demonstrated 
sustained acclaim and meet the 0-1 threshold. There was a totality review adjudication discussion, however, we 
will continue to adjudicate and ensure that the evidence submitted meets that established level for the prongs in 
order to determine whether the beneficiary qualifies for 0-1. Should the petitioner demonstrate the beneficiary 
adequately (more likely than not) meets the 3 of the 8/6 prongs, the case should be approved. 

• 0-1 BArts- The evidentiary standard is prominence, well known or leading in the field of arts. When 
evaluating evidence that falls within each prong, this standard needs to be applied. 0-1 B arts has the lowest 
standard of the three 0·1 classification types. 

..1 

• 0·1 B Motion Picture/TV- Receipt or nomination of a ~ignificant international/national award (including but not 
limited to Academy Award, an Emmy, a Grammy, or a Director's Guild Award) in this category is sufficient to 
establish the beneficiary qualifies for this 0·1 classification type without additional evidence to show a 
demonstrated record of achievement. The evidentiary standard is outstanding, notable or leading in the 
motion picture or television field. If an award is not shown when evaluating evidence that falls within each 
prong this standard needs to be applied. 0-1 B motion picture/television has the second lowest standard of the 
three 0·1 classification types. 

• 0-1 comparable evidence- Should evidence be submitted where it cannot be considered a significant award or 
evidence that does not readily fit into the prongs, such evidence should be considered and analyzed in 
accordance with the set standards. It should be noted that there is no provision in the regulations for comparable 
evidence in the motion picture and television category. 

• One hit wonders- these are usually few and far between. However, if a beneficiary received a significant award 
30 years ago and did not continue in their field of endeavor this may call into question whether the beneficiary 
actually meets the standard. This would need to be evaluated on a case-by-case basis. 

1 
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• H-1 B offsite employment initial filing (change of employer)- Should the petitioner have a well-established filing 
practice or track record with USC IS - unlike H-1 B dependent employers, 10/25/10 employers, and CFDO returns 
with Statement of Findings -an employment support letter {written by the petitioner) and itinerary is sufficient as 
long as it shows the job description, right of control and validity period of the position. With this evidence it is 
more likely than not the petitioner has met its burden for the employer-employee relationship aspect and you 
have the discretion to accept this evidence as meeting the EE standard. All other issues such as maintenance 
of status, beneficiary qualifications, specialty occupation must also be evaluated independently on other 
evidence. Should the case be approvable in all respects and the itinerary states the validity period and matches 
what is requested on the petition and LCA, we should use that period of time period as the validity period. 

• H-1 B offsite employment (initial) continued- Should the employment letter fail to include the pertinent information 
discussed above and/or the petitioner does not have a well-established filing practice or track record; see ab.ove 
for examples, you would need to evaluate the evidence and identify the deficiencies. You should issue an RFE, 
but you would need to articulate what was received and what the deficiencies are. In this situation the RFE needs 
to include the evidence as bullated in the template. 

• Contracts - If a contract combined with the statement of work (SOW), addenda, end user client letter, service 
agreements, etc. is present the validity within those documents controls the end date. If it is shorter than one 
year, issue an RFE and ,provide the petitioner with an opportunity to submit evidence for the full period 
requested. If an RFE.~~s'already been issued for these documents, a second RFE is not needed. If less than 
one year is shown, then< provide one year. If more than one year provide that time as long as the beneficiary is 
eligible. Should there be a range we· would give the shorter period. If the shorter period is less than one year we 
would provide one year. 

• EOS with the same employer- As long as the petitioner can establish that it continues to meet all th~ regulatory 
H-18 requirements the case should be approved. If the EOS does not indicate regulatory compliance an RFE is 
warranted and use the RFE template accordingly. 

• EOS with a new petitioner - see above on initial filings. 

• Self-petitioning H-1Bs and 0-1s- Self-petitioning H-1 Bs need to be brought to your supervisor with the intended 
decision- no clerical or C3 updates. 0-1self-petitioners can be adjudicated but do not use H-1 B language or the 
EE memo in your adjudication. The regulation for Os is clear that an 0-1 beneficiary cannot self-petition and 
does not qualify as a US employer. 
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Jowett, Haley L 

From: 
Sent: 
To: 
Subject: 
Attachments: 

\' 

Phan, Lethuy 
Friday, March 02, 2012 6:48 PM 
Chong, Jenny 
ONET and OOH 
2012011713194351S.pdf 

I remember we talked about ONET and OOH. Attached is the AAO's decision that disregards the use of ONET on 
specialty occupation issue. FYI 
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Jowett, Haley L 

From: Sweeney, Shelly A 
Sent: Wednesday, February 24, 2010 12:57 PM 
To: Nguyen, Carolyn Q; Perkins, Robert M; Gooselaw, Kurt G 
Cc: 
Subject: 

Velarde, Barbara Q; Young, Claudia F; Johnson, Bobbie l; Doherty, Shannon P 
RE: Employer-Employee Memo- Cognizant 

Attachments: HlB Memo Questions OCC Cleared 2-24-lO.doc 

Please see attached responses regarding questions that came up during/after our teleconference on the employer­
employee memo. · 

From: Nguyen, Carolyn Q 
Sent: Tuesday, February 23, 2010 4:06PM 
To: Perkins, Robert M; Johnson, Bobbie L · 
Cc: Goo5elaw, Kurt G; Sweeney, Shelly A; Young, Claudia F 
Subject: RE: Employer-Employee Memo- Cognizant 

Hi, 

Are we on status quo for Cognizant cases or are we to apply the memo and require the establishment of the 
employer-employee relationship throughout the period requested? 

Thanks. 

From: Perkins, Robert M · 
Sent: Wednesday, February 17, 2010 10:55 AM 
To: Nguyen, Carolyn Q; Johnson, Bobbie L 
Cc: Gooselaw, Kurt G; Sweeney, Shelly A; Young, Claudia F 
Subject: RE: Employer-Employee Memo- Cognizant 

I believe this was a SCOPS action item following our conference call on January 20th .... VSC has remained "status quo" 
while waiting further clarification on this issue. On a related note, attached are the RFE templates (view in print layout} 
that we intend to start utilizing as a result of the employer-employee memo. 

Rob 

From: Nguyen, Carolyn Q 
Sent: Tuesday, February 16, 2010 6:35 PM 
To: Young, Claudia F; Johnson, Bobbie L 
cc: Perkins, Robert M; Gooselaw, Kurt G 
Subject: FW: Employer-Employee Memo- Cognizant 

Hi, 

Just wanted to give you a heads up .... the new memo dated 01/08/2010 states that a petitioner must establish that 
there exists a valid employer-employee relationship throughout the requested H-lB period. This may be a change 
on the validity period for some of the Cognizant cases. 
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Thanks. 

From: Devera, Jennie F 
Sent: Wednesday, February 10, 2010 4:08 PM 
To: Nguyen, Carolyn Q 
Subject: Employer-Employee Memo- Cognizant 

Hi, Carolyn, 

Does the 1/8/10 "Employer-Employee" memo change the way we are reviewing Cognizant cases? 

• Prior to the memo if they did not provide a contract end-date or the estimated end-date is speculative, 
we have been giving them one year validity date. I understand that we will no longer assign one-year 
validity date on cases that have less than a year contract. The case will be granted for time that they 
can prove. We will give them the benefit of an RFE before limiting the validity dates. 

• To establish an employer-employee relationship, page 8 of the memo provides a ·list of documentation 
that can be provided. However, on Cognizant filings, at a minimum we will take a statement from them 
which identifies the end-client. 

Please confirm if these are correct. 

Thanks 

Jennie 

From: Nguyen, Carolyn Q 
Sent: Monday, June 22, 2009 1:53PM 
To: Bessa, Jane M; Chong, Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Faulkner, Elliott C; Harvey, Mark E; 
Henson, John C 
Subject: FW: Cognizent 

Although the guidance below is specific to Cognizant cases, it will probably be adopted for other off-site H-lB 
employment and the L-lB specialized knowledge c~es. We'll get confirmation this week. Thanks. 

From: Gregg, Bret S 
Sent: Monday, June 22, 2009 1:45 PM 
To: Nguyen, Carolyn Q; Gooselaw, Kurt G 
Cc: Chau, Anna K; Poulos, Christina 
Subject: FW: Cognizent 

Carolyn/Kurt- please advise your divisions. I assume this is the same approach we will take with similar companies and 
can discuss with Barbara tomorrow. Thanks · 

From: Kruszka, Robert F 
Sent: Monday, June 22, 2009 11:18 AM 
To: Poulos, Christina; Gregg, Bret S; Renaud, Daniel M; Hazuda, Mark J 
Cc: Williams, Carol L; Cummings, Kevin J; Young, Claudia F; Richardson, Gregory A; Velarde, Barbara Q 
$Libject: FW: Cognizent · 

Don and Barbara met with Mike Aytes on Friday regarding the Cognizant cases. 
~heir discussion focused on the HlB and LlB scenarios and Mike articulated the following 
expectations: 
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HlB: On an initial filing since Cognizant is an HlB dependant company 
and also engages in 3rd party contracting. At a minimum there needs to 
be an LCA specific to the location where the beneficiary will be 
working, documentation that ·clearly outlines the duties and 
documentation that identifies the third party employer. He stated his 
support in obtaining this documentation but said it didn't have to be 
specifically contained within a contract. So it would appear the 
documentation esc just received while arguably sufficient for purposes 
of identifying specialty occupation work at a third party site, the LCA 
for a different geographical area would be a disqualifier. Mike agrees 
the LCA on record must comport with the identified third party 
employment site 

HlB Extensions: W2 or other appropriate wage documents are necessary to 
establish' that the beneficiary maintained status. A contract or similar 
documentation as above is appropriate to support· the offer of employment 
as well as the LCA requirement given the fact that Cognizant contracts 
out. 

LlB: Initial filings need to appropriately evidence the specialized 
knowledge requirement and beneficiary's qualifications. He indicated a 
level of concern with 3rd party employer scenarios being able to.meet 
the LlB standard per the Visa Reform when the beneficiary's specialized 
knowledge is specific to the petitioner not clear how that translates to 
the 3rd party employer. Evidence must be provided to show that 
Cognizant rather than the end client will exert control over the 
beneficiary. 

LlB: Extensions: We generally will not re adjudicate the initial 
finding regarding the' beneficiary's specialized knowledge. We generally 
will defer to the past adjudication when the present duties at the 
extension phase are essentially the s~me' as those outlined in the 
initial filing. However, given the fact that Cognizant is involved in 
supporting offsite employment, even at the extension phase sufficient 
documentation must be provided to detail and show that Cognizant rather . ' 

than the end client will exert control over the beneficiary. In 
addition, to determine maintenance of status, appropriate wage documents 
may be requested. 

The bottom line is if we did not apply the proper LlB specialized 
knowledge standard at the time of the initial decision, we will not 
revisit it unless there was misrepresentation in the initial filing. We. 
have to make the right decision the first time and folks will be able to 
rely to a substantial degree on that initial finding. These types of 
cases will over time become less of an issue since the post Visa Reform 
standard is now the norm. 

Guidance on the general adjudication's standard relative to the LlB 
specialized knowledge extension cases will be'forthcoming. However, 
please use.this email in focusing the adjudication of these cases. 
Please let me know if a call is needed and as alway~ feel free to pose 
any follow up questions. 

Thank you as always for your continued cooperation and support 
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QUESTION: For in-house work assignments will we accept the petitioner's statement regarding 
the work assignment or can we request evidence to validate the petitioner's claim? For example, 
the beneficiary will work on a project at the petitioner's location. The petitioner indicates the 
project is for their client Whirlpool. Can we request documentation that serves as evidence of· 
the agreement between the petitioner and Whirlpool? We would probably avoid this line of 
questioning with large well known companies, however I have concerns that the small IT staffing­
type companies will try to make the in-house claim after receiving an rfe for an itinerary·and right 
to control, when in reality they probably don't have facilities to house their workers. Many of 
these small IT staffing companies have mail and phone services at an office building, without 
renting space (aka a virtual office). 

DRAFT RESPONSE: If an adjudicator is not satisfied with the evidence submitted by the 
petitioner to. establish that a valid employer-employee relationship will exist when the beneficiary 
is placed at an in-house work assignment, the adjudicator may request additional evidence as 
needed. Please remember, you cannot specifically require submission of a particular type of 
document unless it is. required by regulations. 

QUESTION: How much time do we provide for a validity period if there is evidence of an 
employer-employee relationship for less than one year? 

RESPONSE: If sufficient evidence of an employer-employee relationship for the duration of the 
requested validity period is not demonstrated, you may issue an RFE to give the petitioner the 
opportunity to correct the deficiency. If the response to the RFE still does not demonstrate an 
employer-employee relationship for the entire period requested then a validity period of no . 
less than one year (but up to the duration of the period of time that a valid employer-employee · 
relationship has been established) may be granted if the petitioner establishes the employer­
employee relationship for a period of time less than the validity period requested as long as: 

• the petition is otherwise approvable; 
• the beneficiary will not exc~ed the maximum allowable period of time in H-1 B status (or 

under AC21); and 
• the LCA is valid for that period of time. 

QUESTION: If the petitioner is an IT consulting firm and there is evidence of an in-house project 
for one year, but three years is requested, do we give the one year or the three years? 

DRAFT RESPONSE: The petition may be approved for the duration of time in which an 
employer-employee relationship has been demonstrated (please see the response above for 
further information). ~ 

QUESTION: On page 3 at the bottom, the third fact is, "Does the petitioner have the right to 
control the work of the beneficiary on a day-to-day basis if such control is requiredT I keep 
getting tripped on the last clause, "if such control is required". Do you know what this is 
saying/asking? 

DRAFT RESPONSE: We interpret this as referring back to the phrase "day-to-day basis". As 
mentioned later in the memo, adjudicators are to keep the nature of the business in mind when 
reviewing the petition. If the nature of the occupation would require supervision and control on a 
day-to-day basis, then the petitioner should be able to demonstrate the "right to control" the 
beneficiary's work on a day-to-day basis. 
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Jowett, Haley L 

From:· 
Sent: 
To: 
Cc: 

Subject: 

All: 

Fierro, Joseph 
Thursday, March 03, 201110:34 AM 
#CSC Division I 
Prince, Rose M; Goodman, Lubirda L; Arganoza-Franciliso, Carmen U; McMahon, Gerald 
K; Oliver, Jamie D; DeJulius, Robert W; Brokx, John B; Helfer, Wayne D; Mikhelso·n, Jack; 
Cameron, Felicia M; Phan, Lethuy; Onuk, Semra K; Dewitty·Davis, Janine L;. Robinson, 
Christopher· M; Gooselaw, Kurt G; Lee, Danielle L; Mink, Christine; Abram, John P; Chau, 
Anna K 
RE: H~lB Guidance for consistency of adjudication 

Please be aware that SCOPS will continue to review all IBMi decisions before they go out until further notice. Therefore, 
please.continue to forward all IBMi cases to 
WS523 

Erik Elias is the supervisory POC in the division if you have any questions. 

Thanks, 

Joe 

From: Fierro, Joseph 
Sent: Tuesday, March 01, 20111:16 PM 
To: #CSC Division I 
Cc: Prince, Rose M; Goodman, Lubirda L; Arganoza-Franciliso, carmen U; McMahon, Gerald K; Oliver, Jamie D; DeJulius, 
Robert W; 8rokx, John 8; Helfer, Wayne D; Mikhelsori, Jack; cameron, Felicia M; Phan, Lethuy; Onuk, Semra K; Dewitty­
Davis, Janine L; Robinson, Christopher M; Gooselaw, Kurt G; Lee, Danielle L; Mink, Christine; Abram, John P; Chau, Anna· 
K 
Subject: FW: H-18 Guidance for consistency of adjudication 

Div 1: 

Please see below for guidance pertaining to the adjudication of IBM India and all H-1 B petitions. 

Th~nks, 

Joe 

From: Richardson, Gregory A 
Sent: Tuesday, March 01, 201112:36 PM 
To: Renaud, Daniel M; Melville, Rosemary; FitzGerald, Karen L; Johnson, Bobbie L 
Cc: canney, Keith J; Laroe, Usa A; Fierro, Joseph; Sun, catherina C; Velarde, Barbara Q; Harton, Frank A; Sweeney, 
Shelly A; Tamanaha, Emisa T; Cox, Sophia 
Subject: H-18 Guidance for consistency of adjudication 

Service Center Directors, 

During recent discussions with both the Vennont and California Service Centers, and after reviewing several IBM India 
(IBMi) cases, we provide additional clarification on a variety of issues and scenarios that have been presented relative to 
the IBMi filings. 
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(b )(7)( e) 
Background 

Case by Case Adjudication 

Adjudicators are reminded that each case must be adjudicated on its own individual merit. While many filings may look 
similar, especially when filed by the same petitioner, each petition is a unique petition for a separate beneficiary and for 
differing types of employment. While it is important for adjudicators to be cognizant of fraud patterns for referral to the 
fraud unit, an adjudicator must carefully examine each petition on its merits and must look at the petition and the evidence 
submitted in its totality. Adjudicators should resist the urge to formulate hard and fast bright line standards. In one case, 
a certain piece of evidence might be sufficient to establish eligibility, whereas in a subsequent filing there may be material 
discrepancies within the record which will require the adjudicator to ask for additional evidence to resolve such 
discrepancies. 

Standard of Proof 

Absent a statute to the contrary in a particular context, the standard of proof that adjudicators must use in the adjudication 
of employment-based petitions is preponderance of the evidence. If the petitioner submits relevant, probative, and 
credible evidence that leads the adjudicator to believe that the claim is "probably true" or "more likely than not," the 
applicant or petitioner has satisfied the standard of proof. The preponderance of the evidence standard does. not require the 
petitioner to provide clear and convincing evidence nor does a mere scintilla of evidence meet the burden. It is a 
balancing act. Meaning, adjudicators should avoid applying standards that are either too high/rigid or too 
low/loose. Please refer to the January 11, 2006 memo titled Alternate definition of "American firm or corporation" for 
purposes of section 316(b) of the Immigration and Nationality Act, 8 USC 1427(b), and the standard of proof applicable 
in most administrative immigration proceedir.zgs and the Adjudicators Field Manual for further clarification. 

Objectivity 

USCIS must fairly adjudicate each case on its merits. All petitioners should be held to the same regulatory and statutory 
requirements that are applicable to them. An adjudicator cannot begin to make assumptions based merely on. the size of a 
petitioning entity and then effectively waive evidentiary requirements because the petitioner is a recognized 
~ntity. Again, the nature and extent of the required documentation will depend upon the record in its totality. 

(b )(5) 

Third-party placements 
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(b )(5) 

Specialty occupation 

Each H-lB petition must be accompanied by documentation to establish that the beneficiary will be engaged in a specialty 
occupation. Thus, an adjudicator must be able to determine from the evidence submitted whether 1) the employment 
being offered is in fact a specialty occupation and 2) whether specialty occupation work is available for the validity 
period. Both of these issues are of particular importance when the beneficiary will be working at a third-party client 
location. Adjudicators are reminded to look at each petition on a case by case basis to ensure that both prongs of the 
specialty occupation requirement are met. 

Thank you, 

Greg Richardson 
Chief Adjudications Division, 
Service Center Operations, USCIS 
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Jowett, Haley L 

From: Gooselaw, Kurt G 
Sent: 
To: 

Wednesday, March 10, 2010 11:58 AM 
Nguyen, Carolyn Q 

Subjed: RE: AILA H-lB Questions 

Where there is an evaluation from a college or university issuing an evaluation based on training and/or experience, the 
author must present evidence that they are in a position to grant college level credit. They m~y be a recognized authority 
but may not be able to grant college level credit. Unless it has been demonstrated that these evaluators are in that 
position of authority to grant, the evaluation will not be considered. 

Regarding independent evaluators, we do see evaluations combining education with training and/or experience and make 
a determination that the combination is equivalent to a degree. Evaluators in these situations can only evaluate 
education. Should we receive evidence from recognized experts regarding training and/or experience we review and 
USCIS makes a determination whether the education evaluation coupled with the recognized authority letters meet the 
degree requirement. 

From: Nguyen, carolyn Q 
Sent: Wednesday, March 10, 2010 9:35 AM 
To: Sweeney, Shelly A 
Cc: Gooselaw, Kurt G 
Subject: FW: AILA H-1B Questions 

From: Elias, Erik z J 

Sent: Tuesday, March 09, 2010 7:46 AM 
To: Nguyen, carolyn Q 
Subject: FW: AILA H-1B Questions 

I don't tllink the officers are discounting the evaluator's opinion just because he/she is paid for it. I've never seen 
that language in a denial or RFE. What I typically see are letters \witten by recognized authorities (usually a 
college professor) detailing how the beneficiary has expertise in the field. The writer typically meets the 
defmition of a "recognized authority". However, the petitioner, at times, fails to establish that the beneficiary's 
training and/or work experience included " ... the theoretical and practical application ·of specialized knowledg«;' 
required by the specialty occupation ... [and] ... that the alien's experience was gained while working with. peers, 
supervisors, or subordinates who have a degree or its equivalent in the specialty occupation ... " Experience letters 
are usually general in nature ("Beneficiary was employed as a software engineer from mm/ddlyyyy­
mrn/dd/yyyy. His performance was good.") No details are given about the work the beneficiary performed, who 
the beneficiary worked with or if those individuals have a degree or equivalent in the specialty. 

Regarding brief periods of stay. as a visitor for business or pleasure I agree with the response that was 
provided. Brief trips are not interruptive of the one year requirement but should not be counted toward time spent 
outside the United States. I feel the regulation is pretty clear. · 

From: Nguyen, carolyn Q 
Sent: Monday, March 08, 2010 4:11PM 
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To: Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Harvey, Mark E 
Subject: FW: AILA H-lB Questions 

Hi, 

May I get your take on these scenarios and what we see on the floor? 

Are we saying that because these individuals get paid for their evaluations, we are discounting their opinion? 

Under 8 CFR § 214.2(h)(4)(iii)(D)(5), education and experience can be considered the equivalent of a 
corresponding degree, inter alia, if the alien's expertise in the sp~cialty occupation has been recognized by "at 
least two recognized authorities in the specialty occupation." A "recognized authority" is defined in 8 CFR § 
214.2(h)(4)(ii) as someone with expertise, special skills or knowledge in a particular field qualifying the person 
to render the opinion, and the opinion itself must be supported by the writer's qualifications, the writer's 
experience in giving opinions supported by specific examples, and the methodology and basis for reaching the 
conclusion. In relation to the proof required under 8 CFR § 214.2(h)( 4)(iii)(D)(5), examiners appear to be 
rejecting "recognized authority" letters written by academics under 8 CFR § 214.2(h)(4)(iii)(D)(5)ifthese 
"authorities" are writing the letters at the request and pursuant to payment from credentials evaluation services, 
as opposed to on behalf of their educational institutions. Again- it does not appear that·8 CFR § 
214.2(h)(4)(iii)(D)(5)prohibits anyone seeking to qualify as a "recognized authority" from providing the 
opinion letter via an evaluation service or other third party, so long as it is clear that it is the opinion of the 
authority and not the opinion of the third party, and so long as the opinion and its writer meet the other 
requirements of8 CFR § 214.2(h)(4)(iii)(D)(5); Please remind examiners that evidence from a "recognized 
authority" may include opinion evidence found contained in reports from credentials evaluation services 

Do the letters referenced below also lack a mention that these individuals have the authority to grant college level 
credit or are we discounting the evaluations because they simply do not indicate that they were done on behalf of 
the university? 

AILA requests clarification of what the Service requires for credential evaluations that combine edQcation and 
work experience. The regulations at 8 CFR § 214.2(h)(4)(iii)(D) describe what evidence may be submitted to 
demonstrate equivalence. The regulation at 8 CFR § 214.2(h)(4)(iii)(D)(l) states that combined 
education/experience evaluations must come from "an official who has authority to grant college level credit for 
training and/or experience in the specialty at an accredited college or university which has a program for 
granting such credit based on an individwil's training or work experience." Members report denials where the 
evaluation in support of an 8 CFR § 214.2(h)(4)(iii)(D)(l) determination is presented on the university's 
letterhead, but, the evaluations do not state that they were "done on behalf' of the university. Please remind 
adjudicators that there is no requirement that the evaluation have been "done on behalf of the university." 

Thanks. 

From: Sweeney, Shelly A 
Sent: Friday, March 05, 2010 11:26 AM 
To: Gooselaw, Kurt G; Nguyen, carolyn Q; Perkins, Robert M 
Cc: Johnson, Bobbie L; Young, Claudia F . 
Subjec.t: AILA H-iB Questions 

Kurt, Carolyn and Rob, 

SCOPS has a meeting with AILA scheduled for the 17th. AILA has submitted a few questions/issues on H-1Bs. I have 
drafted responses to two and had a question for you all on the third. Can you let me know if you have any issues with the 
two draft responses and let me know what you think on the third by COB on Tuesday, March 9? · 
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Thanks! 

Shelly 

Shelly Sweeney 
Adjudications Officer 
Business Employment Services Team 
Service Center Operations 
20 Massachusetts Ave N.W., Ste 2000 
Washington D.C. 20529-2060 
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Jowett, Haley L 

From: Gooselaw, Kurt G 
Sent: 
To: 
Subject: 

Monday, July 06, 2009 10:46 AM 
Nguyen, Carolyn Q; Perkins, Robert M 
RE: Cognizent 

As far as I understood we are to request documentation that outlines the beneficiary's location and work assignment 
either through an end user agreement or the PE!rtinent parts of the petitioner's contract with the end user if they are H1 B 
dependent, ·1 0/25/10, etc. The discussion where the petitioner will just identify the end user was discussed but how that 
would apply was unclear. In the absence of any formal guidance we are still proceeding with our current procedure as 
identified above. Unless the agreement or other documentation is clear on the time requested, we will give one 
year. Example: ·If the validity period is unclear such as the petitioner requesting 2 - 3 years, as we have been seeing, 
SCOPS agreed that we should be giving 1 year. If less than one year identified, then 1 year as well. 

From: Nguyen, Carolyn Q 
Sent: Monday, July 06, 2009 8:28AM 
To: Perkins, Robert M; Gooselaw, Kurt G 
Subject: RE: Cognizant 

Funny, Kurt questioned me on that as well. 

Below was Bret's message when he forwarded Robert's guidance to us. Since I went on leave before Barbara came 
out here, I don't know what was discussed though I would think it would be applied across the board. 

· Kurt - did Barbara discuss this when she was out here? Was the validity period mentioned? Thanks .. 

From: Gregg, Bret S 
Sent: Monday, June 22, 2009 1:45PM 
To: Nguyen, .Carolyn Q; Gooselaw, Kurt G 
Cc: Chau, Anna K; Poulos, Christina 
Subject: FW: Cognizant 

Carolyn/Kurt- please advise your divisions. I assume this is the same approach we will take with similar companies and 
can discuss with Barbara tomorrow. Thanks · 

From: Perkins, Robert M 
Sent: Monday, July 06, 2009 8:23 AM 
To: Nguyen, Carolyn Q; Goo5elaw, Kurt G 
Subject: RE: Cognizant 

Thanks ... is that how you are now proceeding with other staffing agencies as well? 

Rob 

From: Ng~yen, Carolyn Q 
Sent: Monday, July 06, 2009 11:21 AM 
To: Perkins, Robert M; Gooselaw, Kurt G 
Subject: RE: Cognizant 
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Hi Rob, 

For Cognizant cases, we are following the guidance below and interpreting it as requiring just identification of a 
third party. We do not require that the letter be from the end user. 

Thanks. 

From: Perkins, Robert M 
Sent: Monday, July 06, 2009 5:21 AM 
To: Nguyen, carolyn Q; Gooselaw, Kurt G 
Subject: FW: Cognizent 

Quick question ... for H 1 B initial filings, are you accepting a letter from the petitioner as sufficient to meet the .area 
highlighted in green below or are you requiring documentation from the end user? As I alluded to in the attached E-mail 
string, we are still requiring evidence from the end user. 

Thanks, 

Rob 

From: Velarde, Barbara Q 
Sent: Thursday, July 02, 2009 3:16PM 
To: Cummings, Kevin J; Hazuda, Mark J 
Cc: Perkins, Robert M; Kane, Daniel J; Kruszka, Robert F 
Subject: RE: Cognizent 

/ 

With regards to the question posed at the end of the email: for now yes on extensions the issue of specialized knowledge 
should only be revisited if there was misrepresentation in the initial filing or a change in the nature of the duties or change 
in position. Working for a new third party would trigger the review. 

Barbara Q. Velarde 
Chief,· Service Center Operations 
U.S. Citizenship and Immigration Services 
20 Massachusetts Avenue, Room 2132 
Washington, DC 20529 

From: Cummings, Kevin J 
Sent: Thursday, July 02, 2009 1:58PM 
To: Hazuda, Mark J 
Cc: Perkins, Robert M; Kane, Daniel J; Kruszka, Robert F; Velarde, Barbara Q 
Subject: RE: Cognizent 

Perfect, Mark. Thanks. 

-Kevin 

Kevin J. Cummings 
Branch Chief, Business & Trade Services 
USCIS Service Center Operations 
Department of Homeland Security 

From: Hazuda, Mark J 
Sent: Thursday, July 02, 2009 1:51 PM 
To: Cummings, Kevin J 
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Cc: Perkins, Robert M; Kane, Daniel J 
Subject: RE: Cognizent 

Kevin, 

Sorry for the delay, 

Here are the responses for the H1 B cap and ·EOS Cognizant scenarios ... the informal guidance has had no impact with 
the H1 B petitions, as it is consistent with how we were previously processing these petitions. 

H1B Cap- To date, Cognizant has identified the city/state where the beneficiary will purportedly be employed, but has 
. failed to identify the actual client {third party) where the beneficiary will provide services. The language in the denials 

{done prior to SCOPS meeting with Mike) does allude to contracts. However, Cognizant was also afforded the 
opportunity to submit statements of work, work orders, service agreements, and/or letters from authorized officials of the 
ultimate end client companies and has failed to do so. 

H1 B EOS - VSC requires a letter from the end client requiring {see exemplar attached): 

• The name of the project the beneficiary is assigned to; 
• Whether there is a vendor through whom the beneficiary's services are provided; 
• The name of the vendor, if applicable; 
• Whether the end client or the vendor supervises the beneficiary; 
• The name, title, and contact information of the person who primarily supervises or will supervise the beneficiary at 

the work site; and 
• Whether the work site has the ability to assign the beneficiary to a different employer. 

With respect to the L 1 B questions we are currently adjudicating these petitions in the following manner. 

L 18 Initials: In general the two major areas of concern with the initial filings are: 
1) Specialized knowledge- VSC is reviewing files for evidence of the beneficiary's specialized knowledge of the 

petitioning organization's products or services and that the position requires specialized knowledge. The 
beneficiary's specialized knowledge must be specific to that of the petitioner. If the beneficiary's specialized 
knowledge is specific to the 3rd party, the beneficiary would be ineligible for the L 1 B classification and the 
petition would be denied. ' 

1) Control and supervision of the offsite beneficiarv- If the beneficiary is stationed primarily at the worksite of an 
unaffiliated employer and the alien is principally under the control and supervision of the unaffiliated employer 
the petition will be denied under the provisions of the 2004 Reform Act. 

L 1 B Extensions: 

Thanks, 

VSC has been having our officers take a hard look at all L 1 B extensions with respect to the issue of specialized 
knowledge and the 2004 Reform Act provisions. Due to a variety of reasons (AAO decisions, evolving 
understandings of the computer industry, 2004 Reform Act guidance, etc.) that have been recently confirmed in 
recent meetings with petitioners such as IBM, we have made the determination that the beneficiaries do not 
possess specialized knowledge of the petitioner's organization products or services. In fact over time we have · 
determined that many of these beneficiaries actually only have a basic or very common level of knowledge and do 
not qualify for the L 1 B classification. 

We do understand that this manner of adjudication impacts the expectations of businesses filing L 1 B extension 
petitions. Although VSC has been looking at the issue of specialized knowledge on certain L 1 B extensions, over 
time it is anticipated that this will become less of an issue at the extension phase. 

We would like SCOPS/BOSS to confirm that VSC should only revisit the issue of specialized knowledge on 
extensions if it is found there was misrepresentation in the initial filing or the nature or duties of the position 
change. Examples of changes would include things such as working for a different third party at the time of 
extension or that the natures of the duties are changing. · 

Mark J. Hazuda 
Deputy Director, Vermont Service Center 
US Citizenship and Immigration Services 
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From: Cummings, Kevin J 
Sent: Thursday, July 02, 2009 1:48PM 
To: Gregg, Bret s 

j 

Cc: Devera, Jennie F; Nguyen, carolyn Q; Gooselaw, Kurt G; Williams, carol L; Young, Claudia F; Richardson, Gregory A; 
Velarde, Barbara Q; Kruszka, Robert F; Poulos, Christina; Renaud, Daniel M; Hazuda, Mark J 
Subject: RE: Cognizent 

Thank you, Bret. VSC? 

-Kevin 

Kevin J. Cummings 
Branch Chief, Business & Trade Services 
USCIS Service Center Operations 
Department of Homeland Security 

From: Gregg, Bret S 
Sent: Wednesday, July 01, 2009 6:55 PM 
To: Cummings, kevin J 
Cc: Devera, Jennie F; Nguyen, carolyn Q; Gooselaw, Kurt G; Williams, carol L; Young, Claudia F; Richardson, Gregory A; 
Velarde, Barbara Q; Kruszka, Robert F; Poulos, Christina; Renaud, Daniel M; Haiuda, Mark J 
Subject: FW: Cognizent 

For CSC - Thanks 

From: Devera, Jennie F 
Sent: Wednesday, July 01, 2009 3:53 PM 
To: Gregg, Bret S 
Cc: Nguyen, carolyn Q 
Subject: RE: Cognizent 

Bret, 

Yes, we are following the guidance below. Attached is a list of the Cognizant cases we've approved so far. We are still 
seeing cases where the proposed place of employment does not match with the LCA. These are being denied. 

Thanks 

jennie 

From: Gregg, Bret S 
Sent: Wednesday, July 01, 2009 3:21 PM 
To: Devera, Jennie F 
Subject: FW: Cognlzent 

We don't really get L's from them but what are we seeing with H's and are we following the below for cognizant? Thanks 

From: Cummings, Kevin J 
Sent: Wednesday, July 01, 2009 12:06 PM 
To: Kruszka, Robert F; Poulos, Christina; Gregg, Bret S; Renaud, Daniel M; Hazuda, Mark J 
Cc: Williams, carol L; Young, Claudia F; Richardson, Gregory A; Velarde, Barbara Q 
Subject: RE: Cognizent 

vsc and esc: 
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Please see the e-mail below from Robert once again. Can you please confirm whether you are following the admittedly 
informal guidance outlined below at present? If so, how is this impacting what you have been doing previously in relation 
to the scenarios listed below? 

Finally, are the Cognizant cases still being denied by both esc and VSC? Thanks. 

-Kevin 

Kevin J. Cummings 
Branch Chief, Business & Trade Services 
USCIS Service Center Operations 
Department of Homeland Security 

From: Kruszka, Robert F 
sent: Monday, June 22, 2009 2:18 PM 
To: Poulos, Christina; Gregg, Bret S; Renaud, Daniel M; Hazuda, Mark J 
Cc: Williams, carol L; Cummings, Kevin J; Young, Claudia F; Richardson, Gregory A; Velarde, Barbara Q 
Subject: FW: Cognizent 

Don and Barbara met with Mike Aytes on Friday regarding the Cognizant cases. 
Their discussion focused on the HlB and LlB scenarios and Mike articulated the following 
expectations: 

HlB: On an initial filing since Cognizant is an HlB dependant company 
and also engages in 3rd party contracting. ~t a minimum there needs tg 
be an LCA specific to the location where the beneficiary will bij 
~orking, documentation that cleaxly outlines the duties and 
§ocumentation that identifies the third patty employer.! He stated his 
support in obtaining this documentation but said it didn't have to be 

·specifically contained within a contract. So it would appear the 
documentation esc just received while arguably sufficient for purposes 
of identifying specialty occupation work at. a third party site, the ·LeA 
for a different geographical area would be a disqualifier. Mike agrees 
the LCA on record must comport .with the identified third party 
employment site 

HlB Extensions: W2 or other appropriate wage documents are necessary to 
establish that the beneficiary maintained status. A contract or similar 
documentation as above is appropriate to support the offer of employment 
as well as the LCA requirement given the fact that Cognizant contracts 
out. 

LlB: Initial filings need to appropriately evidence the specialized 
knowledge requirement and beneficiary's qualifications. He indicated a 
level of concern with 3rd party employer scenarios being able to meet 
the 118 standard per the Visa Reform when the beneficiary's specialized 
knowledge is specific to the petitioner not clear how that translates to 
the 3rd party employer. Evidence must be provided to show that 
Cognizant rather than the end client will exert control over the 
beneficiary. 

LlB: Extensions: We generally will not re adjudicate the initial 
finding regarding the beneficiary's specialized knowledge. We generally 
will defer to the past adjudication when the present duties at the 
extension phase are essentially the same as those outlined in the 
initial filing. However, given the fact that Cognizant is involve~ in 
supporting offsite employment, even at the extension phase sufficient 
documentation must be provided to detail and show that Cognizant rather 
than th~ end client will exert control over the beneficiary. In 
addition, to determine maintenance of status, appropriate wage documents 
may be requested. 
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The bottom line is if we did not apply the proper LlB specialized 
knowledge standard at the time of the initial decision, we will not 
revisit it unless there was misrepresentation in the initial filing. We 
have to make the right decision the first time and folks will be able to 
rely to a substantial degree on that initial finding. These types of 
cases will over time become less of an issue since the post Visa Reform 
standard,is now the norm. 

Guidance on the general adjudication's standard relative to the LlB 
specialized knowledge extension cases will be forthcoming. However, 
please use this email in focusing the adjudication of these cases. 
Please let me know if a call is needed and as always feel fr~e to pose 
any follow up questions. 

Thank you as always for your continued cooperation and support 
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Jowett, Haley L 

From: Sweeney, Shelly A 
Sent: Wednesday, February 24, 2010 12:57 PM 
To: Nguyen, Carolyn Q; Perkins, Robert M; Gooselaw, Kurt G 
Cc: 
Subjed: 

Velarde, Barbara Q; Young, Claudia F; Johnson, Bobbie L; Doherty, Shannon P 
RE: Employer-Employee Memo- Cognizant 

Attachments: H1B Memo Questions OCC Cleared 2-24-10.doc 

Please see attached responses regarding questions that came up during/after our teleconference on the employer­
employee memo. 

From: Nguyen, carolyn Q 
Sent: Tuesday, February 23, 2010 4:06 PM 
To: Perkins, Robert M; Johnson, Bobbie L 
Cc: Gooselaw, Kurt G; Sweeney, Shelly A; Young, Claudia F 
Subject: RE: Employer-Employee Memo- Cognizant 

Hi, 

Are we on status quo for Cognizant cases or are we to apply the memo and require the establishment of the 
employer-employee relationship throughout the period requested? 

Thanks. 

From: Perkins, Robert M 
Sent: Wednesday, February 17, 2010 10:55 AM 
To: Nguyen, carolyn Q; Johnson, Bobbie L 
Cc: Gooselaw, Kurt G; Sweeney, Shelly A; Young, Claudia F 
Subject: RE: Employer-Employee Memo- Cognizant 

I believe this was a SCOPS action item following our conference call on January 201
h .... VSC has remained "status.quo" 

while waiting further clarification on this issue. On a related note, attached are the RFE templates (view in print layout) 
that we intend to start utilizing as a. result of the employer-employee memo. 

Rob 

From: Nguyen, carolyn Q 
Sent: Tuesday, February 16, 2010 6:35 PM 
To: Young, Claudia F; Johnson, Bobbie L 
Cc: Perkins, Robert M; Gooselaw, Kurt G 
Subject: FW: Employer-Employee Memo- Cognizant 

. Hi, 

Just wanted to give you a heads up .... the new memo dated 01/08/2010 states that a petitioner must establish that 
there exists a valid employer-employee relationship throughout the requested H-18 period. This may be a change 
on the validity period for some of the Cognizant cases. 
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Thanks. 

From: Devera, Jennie F 
Sent: Wednesday, February 10, 2010 4:08 PM 
To: Nguyen, Carolyn Q 
Subject: Employer·Employee Memo· Cognizant 

Hi, Carolyn, 

Does the 1/8/10 "Employer-Employee" memo change the way we are reviewing Cognizant cases? 

• Prior to the memo if they did not provide a contract end-date or the estimated end-date is speculative, 
we have been giving them one year validity date. I understand that we will no longer assign one-year 
validity date on cases that have less. than a year contract. The case will be granted for time that they 
can prove. We will give them the benefit of an RFE before limiting the validity dates. 

• To establish an employer-employee relationship, page 8 of the memo provides a list of documentation 
that can be provided. However, on Cognizant filings, at a minimum we will take a statement from them 
which identifies the end-client. 

Please confirm if these are correct. 

Thanks 

Jennie 

From: Nguyen, Carolyn Q 
Sent: Monday, June 22, 2009 1:53 PM 
To: Bessa, Jane M; Chong, Jenny; Devera, Jennie F; Ede, Lynette C; Elias, Erik Z; Faulkner,· Elliott C; Harvey, Mark E; 
Henson, John C 
Subject: FW: Cognizant 

Although the guidance below is specific to Cognizant cases, it will probably be adopted for other off-site H-lB 
employment and the L-lB specialized knowledge cases._ We'll get confirmation this week. Thanks. 

From: Gregg, Bret S 
Sent: Monday, June 22, 2009 1:45 PM 
To: Nguyen, Carolyn Q; Gooselaw, Kurt G 
Cc: Chau, Anna K; Poulos, Christina 
Subject: FW: Cognizant 

,Carolyn/Kurt- please advise your divisions. I assume this is the same approach we will take with similar companies and 
can discuss with Barbara tomorrow. Thanks 

From: Kruszka, Robert F 
Sent: Monday, June 22, 2009 11:18 AM 
To: Poulos, Christina; Gregg, Bret S; Renaud, Daniel M; Hazuda, Mark J 
Cc: Williams, Carol L; Cummings, Kevin J; Young, Claudia F; Richardson, Gregory A; Velarde, Barbara Q 
Subject: FW: Cognizant 

Don and Barbara met with Mike Aytes on Friday regarding the Cognizant cases. 
Their discussion focused on the HlB and LlB scenarios and Mike articulated the following 
expectations: 
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HlB: On an initial filing since Cognizant is an HlB dependant company 
and also engages in 3rd party contracting. At a'minimum there needs to 
be an LCA specific to the location where the beneficiary will be 
working, documentation that clearly outlines the duties and 
documentation that identifies the third party employer. He stated his 
.support in obtaining this documentation but said it didn't have to be 
specifically contained within a contract. So it would appear the 
documentation CSC just received while arguably sufficient for purposes 
of .identifying specialty occupation work at a third party site, the LCA 
for a different geographical area would be a disqualifier. Mike agrees 
the LCA on record must comport with the identified third party 
employment site 

HlB Extensions: W2 or other appropriate wage documents are necessary to 
establish that the beneficiary maintained status. A contract or similar 
documentation as above is appropriate to support the offer of employment 
as well as the LCA requirement given the fact that Cognizant contracts 
out. 

LlB: Initial filings need to appropriately evidence the specialized 
knowledge requirement and beneficiary's qualifica~ions. He indicated a 
level of concern with 3rd party employer scenarios being able to meet 
the LlB standard per the Visa Reform when the beneficiary's specialized 
knowledge is specific to the petitioner not clear how that translates to 
the 3rd party employer. Evidence must be provided to show that 
Cognizant rather than the end client will exert control over the 
beneficiary. 

LlB: Extensions: We generally will not re adjudicate the initial 
finding regarding the beneficiary's specialized knowledge. We generally 
will defer to the past adjudication when the present duties at the 
extension phase are essentially the same as those outlined in the 
initial filing. However, given the fact that Cognizant is involved in 
supporting offsite employment, even at the extension phase sufficient 
documentation must be provided to detail and show that Cognizant rather 
than the end client will exert control over the beneficiary. In 
addition, to determine maintenance of status, appropriate wage documents 
may be. requested. 

The bottom line is if we did not apply the proper LlB specialized 
knowledge standard at the time of the initial decision, we will not 
revisit it unless there was misrepresenta~ion in the initial filing. We 
have to make the right decision the first time and folks will be able to 
rely to a substantial degree on that initial finding. These types of 
cases will over time become less of an issue since the post Visa Reform 
standard is now the norm. 

Guidance on the general adjudication's standard relative to the LlB 
specialized knowledge extension cases will be forthcoming. However, 
please use this email in focusing the adjudication of these cases. 
Please let me know if a call is needed and as always feel free to pose 
any follow up questions. 

Thank you as always for your continued cooperation and support 
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Jowett, Haley. L 

From: 
Sent: 
To: 
Subject: 

yes 

From: Nguyen, carolyn Q· 

Gooselaw, Kurt G 
Thursday, November 19, 2009 4:11 PM 
Nguyen, Carolyn Q 
RE: H-lB 

Sent: Thursday, November 19, 2009 1:33 PM 
To: Gooselaw, Kurt G 
Subject: RE: H-1B 

How about this? I will send it our when we get the revised RFE. 

Hi, 

With Kurt's concurrence and in an effort to produce consistency in our adjudication, the following guidance should 
be used until we receive an official policy memorandum from SCOPS or DOMO. 

The four criteria for requesting additional documentation will remain the same as below. However, in lieu of 
contracts, we will accept letters from the authorized officials of the ultimate end-user clients where the specialty 
occupation will be performed. The letter(s) must include detailed description of the duties to be performed by 
the beneficiary. It must be established that a specialty occupation exists for the full period requested. 

Attached is a revised RFE for.your use. Please remove any items from the RFE template that have already been 
submitted with the petition. 

Please see your supervisor if you have questions. 
I 

Thanks. 

Carolyn & Kurt 

From: Nguyen, carolyn Q 
Sent: Thursday, May 28, 2009 9:53AM 
To: #CSC Division I 
Cc: Gooselaw, Kurt G; Nguyen Ho, Lynn 
Subject: H-1B 

Hi, 

In determining eligibility for .the H-1 B category, it is necessary, at times, to request for submission of contracts to establish 
that the services the beneficiary is to perform are in a specialty occupation. Regulations at 8 C.F.R. 214.2(h)(4)(iv)(A)(1) 
supports such requirement. The request for contracts is essential for cases where the beneficiary will be working off-site 
for a third party. 

Here are the criteria for which to request such documentation: 
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• · Cases where the petitioner falls under the 10/25/10 guidelines (gross annual income of <$10 million; employ 25 
employees or less; and business was established within the last 10 years). 

• Cases where the petitioner is an H-1 B Dependent 
.• Cases where the petitioner has an inordinate amount of filings compared to the number of employees listed 

on the petition 
• Cases where the petitioner is on the active FID list 

Validity Period- once it has been established that there is a job· immediately available for the beneficiary and the 
proffered position is that of a specialty occupation, the petition should be approved for the period specified on the contract 
or one year, which ever is longer. 

Continuation Without Change cases - please request for W-2s and the beneficiary's income tax documents to 
establish that the petitioner did indeed pay the wages indicated on the previous H-lB petition. 

As a reminder, it is imperative to request only the documents needed to determine eligibility. When requesting additional 
evidence, the RFE should .be tailored to the instant case. The attached RFE includes documentary evidence that 
normally satisfactorily establishes that a specialty occupation exists for the beneficiary. · 

If further systems checks or a site check is needed, please refer the case to· CFDO. 

Please see your/a supervisor if you have questions. 

Thanks. 
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Jowett, Haley L 

From: 
Sent: 
To: 
Cc: 
Subjed: 

Gooselaw, Kurt G 
Wednesday, March 31, 2010 12:48 PM 
Steele, Jenny B 
Wolcott, Rachel A; Torres, Lory C; Dyson, Howard E; ·oela Cruz, Charity R; Onuk, Semra K 
RE: H-lB EE RFE 

If the EE relationship has not been established for the period requested, we issue an RFE to allow the petitioner to submit 
evidence to establish eligibility for the validity period being requested. Upon response should the period be less than one 
year established then we provide one year. Should the evidence show the more than one year but less than the entire 
period requested, we only provide through EE relationship. If the entire period is established then the full time will be 
accorded. 

From: Steele, Jenny B 
Sent: Wednesday, March 31, 2010 10:07 AM 
To: Gooselaw, Kurt G . 
Cc: Wolcott, Rachel A; Torres, Lory C; Dyson, Howard E; Dela Cruz, Charity R; Onuk, Semra K 
Subject: H-lB EE RFE 

If the initial petition is filed with an end-client letter, contract, or SOW and the validity period.listed on the evidence is less 
than what is requested on the petition, do you want officers sending an EE RFE? 

Ex: Initial petition requests 3 years validity and the initial evidence includes a. letter signed by the end-client with a ·validity 
period of two to three years. Do we just grant for two years or should we RFE and give them an opportunity to come up 
with the 3 years they are requesting? · 

Thanks . 

. Jenny Steele I Supervisory Immigration Service Officer I Division 21 USCIS I DHS I 

Laguna Niguel, CA 92677lfirl...._ ___ ....,ll ~: 949-389-86011 jgl: jenny.steele@dbs.gov 

(b)(6) 
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Jowett, Haley L 

From: Devera, Jennie F 
Sent: Wednesday, November 03, 2010 5:11 PM 
To: Helfer, Wayne D; Fierro, Joseph; Chong, Jenny; Elias, Erik Z; Harvey, Mark E; Avetyan, 

Kurt H; Wolfert, George S; Ecle, Lynette C 
Subject: RE: H1B Limited Validity Date Memo 
Attachments: 2008-12-16, Standardized Notation Abbreviation~.dot; Limited Validity Dates Memo 

Amended- 11-25-09.dot 

The attached documents are actually the same but in different formats. 

Division 1 is the only one using the memo to the file. The idea came up when we were getting so many inquiries on cases 
with shortened validity dates; even on cases that had the. standardized abbreviation. I think this memo helped reduce the 
amount of inquiries. 

I just thought I'd share that. ... 

Thanks 

Jennie 

From: Helfer, Wayne D 
Sent: Wednesday, November 03, 2010 2:19PM 
To: Fierro, Joseph; Chong, Jenny; Devera, Jennie F; Elias, Erik Z; Harvey, Mark E; Avetyan, Kurt H; Wolfert, George 5; 
Ecle, Lynette C 
Subject: H1B Umited Validity Date Memo 

All, 

I just noticed that the location of the attached' document was only accessible from the DIV 1 0 common folder. When the 
0 common renovation project was undertaken, we wanted to avoid storing any adjudicative related templates or 
documents within division specific folders. As result, the attached document is now saved directly to the H1 8 
adjudications directory as a document template. The specific file path is as follows: 

0:\ Adjudications\I-129\H1 81\4-Memos- to file 

Please inform your officers that they can access this document directly at the aforementioned location. 

Thanks 

Wayne Helfer I senior Adjudication Officer I DHS I USCIS I california service Center 

Laguna Niguel, CA 926771 Ter .. l ___ __,l Fax: 949~389-86771 Cell: .. l ___ ...,.lwayne.helfer@dhs.gov 
(b)(6) 

WARNING: This document is FOR OFFICIAL USE ONLY (FOUO). It contains information that may be exempt from public release under the Freedom of 
Information Act (5 U.S. C. 552). This document is to be controlled, handled, transmitted, distributed, and disposed of in accordance with DHS policy 
relating to Sensitive But Unclassified (SBU) information and is not to be released to the public or other personnel who do not have a valid "need-to­
know" without prior approval from the originator. 
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STANDARDIZED NOTATION ABBREVIATIONS 
FOR LIMITED AUTHORIZED STAY 

AS AN H-1B NONIMMIGRANT 

On H1B cases where an officer has determined that the authorized stay should be 
limited to less time than the requested stay it would assist all parties involved if the 
officer notated the petition as to the reason the stay is limited. Note: For eDiciency 
and legibility purposes, the codes have changed. Use only the new codes provided 
~~ . 

NEW CODE PREVIOUS CODE DEFINITION 

LTD-A (no previous code) Stay limited to dates on contract with 
·end-user. 

J 

LTD-B LTD-LCA l Beneficiary's stay limited to the validity 
period shown on the LCA. 

LTD-C LTD-LISC Stay limited-Beneficiary does not have 
permanent license. 

LTD·D LTD-MIS CALC Stay limited· Attorney/Petitioner 
miscalculated dates (in~luding counting 
travel days). 

LTD-E LTD-RT NOT DOC Stay limited-Some dates claimed on 
recaptUred time-not documented. 

LTD·F LTD·RT EVID NOT Stay limited· Evidence supporting 
LEG recaptured time·not legible. 

LTD·G LTD· RT BEYOND Stay limited-Recaptured time limited to 
7THYR I the 6 year Rule. 

LTD-H LTD- AC 21/106 NO Stay limited-Not eligible for AC 21 Sec 
365DYS 106: 

I 

Labor Certificate/1·140/1·485/lmmigrant 
Visa is or was not pending 365 days. 

LTD·J LTD-AC 211104 Stay limited-Not eligible for AC 21 Sec 
FINAL 104= 

Final Decision to deny Labor 
Certificate/1-140 or final decision is made 
on I ·485/lmmigrant Visa Application. 

<Rev. 12·16·08) 
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LTD·K LTD·AC 211104 NO No approved I ·140. 
140 

LTD·L LTD·AC 211104 Visa number now available. 
VISA# 

<Rev. 12·16·08) 
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Memo to File 

Date: 

Re: Limited Validity Date 
WAC_ 

U.S. Department of Homeland Security 
P. 0. Box 10129 

Laguna Niguel, CA 92607·1012 

U.S. Citizenship 
and Immigration 
Services 

The authorized stay was limited to less time than the requested stay for the following 
reason(s): 

D The ben~ficiary's stay was limited to the validity period shown on the LCA. 

D The benefi~iary does not have a permanent license. 

D The Attorney/P~titioner miscalculated dates (including counting travel days). 

D The dates claiined on recaptured time were not documented. 

D The evidence supporting recaptured time w~s not legible. 

D . Recaptured time is limited to the 6 year Rule. 

D The beneficiary is not eligible for AC 21 under Section 106: 

Labor Certificate/I-140/I-485/Immi.grant Visa is or was not pending 365 days. 
I 

Stay limited-Not eligible for AC 21 Sec 104: 

. D The beneficiary is not eligible for AC 21 under Section 104: 

Final Decision to deny Labor Certificate/I-140 or final decision is made on I-
485/Immigrant Visa Application. 

D The beneficiary has no approved 1·140. 

D Visa number is now available for the beneficiary. 

D · The beneficiary's stay was limited to the validity period specified on the 
contract/end-user letter. 

D The beneficiary's stay was limited to the duration of the temporary/restricted license 
(or one year, whichever is longer) 

Rev 10/23/09 jdv H1B Visa . www. uscis.gov 
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D Other: 

Rev 10/23109 jdv HlB Visa www ~uscis.gov 
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Jowett, Haley L 

From: Gooselaw, Kurt G 
Sent: 
To: 

Thursday, May 28, 2009 12:36 PM 
#CSC Division II 

Subject: RE: HlB 
Attachments: H-lB Consultants &.Staffing Contracts Dl.dot 

Please see the attachment 

From: Gooselaw, Kurt G 
Sent: Thursday, May 28, 2009 9:57 AM 
To: #CSC Division II 
Subject: HlB 
Importance: High 

In determining eligibility for the H-1 B category, it is necessary, at times, to request for submission of contracts to establish 
that the services the beneficiary is to perform are in a specialty occupation. Regulations at 8 C.F.R. 214.2(h)(4)(iv)(A)(1) 
supports such requirement The request for contracts is essential for cases where the .beneficiary will be working off-site 
for a third party. 

Here are the criteria for which to request such documentation: 
• Cases where the petitioner falls under the 10/25/10 guidelines (gross annual income of <$10 million; employ 25 

employees or less; and business was established within the last 10 years). · 
• Cases where the petitioner is an H-1 B Dependent 
• Cases where the petitioner has an inordinat~ amount of filings compared to the number of employees listed 

on the petition 
• Cases where the petitioner is on the active FID list 

Validity Period- once it has been established that there is a job immediately available for the beneficiary and the 
proffered position is that of a specialty occupation, the petition should be approved for the period specified on the contract 
or one year, which ever is longer. 

Continuation Without Change cases - please request for W-2s and the beneficiary's income tax documents to 
establish that the petitioner did indeed pay the wages indicated on the previous H-1B petition. 

As a reminder, it is imperative to request only the documents needed to determine eligibility. When requesting additional 
evidence, the RFE should be tailored to the instant case. The attached RFE includes documentary evidence that 
normally satisfactorily establishes that a specialty occupation exists for the beneficiary. 

If further systems checks or a site check is needed, please refer the case to CFDO. 

Please see your/a supervisor if you have questions. 

Thanks. 

1 

231 



WAC 
Page 2 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
' PRINTING , ~ 

· To delete boxes, right click on the little box that appears in the upper left comer and cut. · 

U' the petitioner is requesting consulate/embassy notification, provide the following 
evidence in duplicate. Any document submitted to the Service containing a foreign 
language, must be accompanied by a full English language translation that has been 
certified by the translator as complete and accurate, and that the translator is competent to 
translate from the foreign language into English. 

Provide the following to establish that the present petition meets the criteria for H ·IB 
petitions involving a specialty occupation: 

• Consultants and Staffing Agencies: It appears that the petitioner is engaged in the 
business of consulting, employment staffing, or job placement that contracts short· 
term employnient for workers who are traditionally self-employed. As such, submit 
evidence to establish that a specialty occupa~ion exists for the beneficiary. 

Regardless of whether the beneficiary will be working within the employment 
contractor's operation on projects for the client· or at the end-client's place of 
business - USCIS must examine the ultimate employment of the alien, and 
determine whether the position qualifies· as a specialty occupation. Please clarify 
the petitio~er's employer-employee relationship with the beneficiary and, if not 
already provided, submit the following evidence: 

• copies of signed ·contracts between the petitioner and aNS~JJ.'Il 
BENEFiCIARYN~; 

• a complete itinerary of services or engagements that specifies the dates of 
each service or engagement, the names and addresses of the actual 
employers, and the names and addresses of the establishment, venues, or 

. locations where the services will· be performed for the period of time 
requested; and 

• copies of signed contractual agreements, statements of work, work orders, 
service agreements, and letters between the petitioner and the authorized 
officials of the ultimate end-client companies where the work will actually be 
performed that specifically lists fiNSERT ·BENEFICIAiiY. NAME~ on the 
contract and provides a detailed description of the duties the beneficiary will 
perform, the qualifications that are required 'to perform the job duties, salary 
or wages paid, hours worked, benefits, a brief. description of who will 
supervise the beneficiary and their duties, and any other related evidence. 

ATTACHMENT TO 1·797 
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WAC 
Page 3 

NOTE: The evidence must show specialty occupation work for the beneficiary with 
the actual end-client company where the work will ultimately be performed. Merely 
providing contracts between the petitioner and other consultants or emplo:Yment 
agencies that provide consulting or staffing services to other companies may not be 
sufficient. There must be a clear contractual path shown from the petitioner, 
through any other consultants or staffing agencies, to an ultimate end-client. 
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Jowett, Haley L 

From: Goos~law, Kurt G 
Sent: Friday, February 26, 2010 11:39 AM 
To: W~!cott, Rachel A; Del a Cruz, Charity R; Dyson, Howard E; Onuk, Semra K; Steele, Jenny 

~; Torres, Lory C 
Subject: RE: Memo questions 

Importance: High 

The one year minimum changed just the·other day when SCOPS received these responses back from.OCC; Apparently , 
VSC was providing one year based on previous guidance. Sincethis issue has been brought up we were advised. to 
follow the responses and RFE if the full validity period has not been established and provide up to one year if the 
employer/ee relationship is less than one year. All other aspects of the memo remain in force. Please ensure your 
officers are aware of this. 

Thanks 

From: Wolcott, Rathel A .. 
Sent: Friday, February 26, 2010 9:26 AM 
To: Gooselaw, Kurt G; Dela Cruz, Charity R; Dysoh,.Howard E; Onuk, Semra K; Steele, Jenny B; Torres, Lory c 
Subject: RE:'Memo questions: · · · : 

. .. . . 
In readi.ng the responses, we are on board with all except the date given. Based on your guidance per our meeting they 
are instructed to give only to the end date of the contract. Do you this changed? 

From: Gooselaw, Kurt G 
Sent: Friday, February 26, 2010 9:03 AM 
To: Dela Cruz, CharitfR; Dyson, Howard E1 Onuk, Semra K; Steele, Jenny B; Torres, Lory C; Wolcott, Rachel A 
Subject: ~Memo questions · · 

All,· ,_. , I 

See attached clarification on the H1 8 memo- the major change at this point is to provide 1 year if less than 1 year 
established on therelatioii~hip .. lfin.dicates to RFE ifthe relationship has not t?,een established for the requested time and 
allow them to supp)ement the record. Please provide some feedback if we are already doing that as VSC just asked me. 

Thanks 

1 
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(b)(6) 

Tanya L. Howrigan!Senior Adjudications Officer (ISO 3)1 Vermont Service Center IUSCIS I q I 1*: tanya.howrigan@dhs.gov · · ..._ ______ ..., 

WARNING: This document is FOR OFFICIAL USE ONLY (FOUO). It is to be controlled, stored, handled, transmitted, distributed, 
and disposed of in accordance with DHS policy relating to FOUO information. This information shall not be distributed beyond the 
original addressees without prior authorization of the originator. 

From: Perkins, Robert M 
Sent: Wednesday, April 07,2010 2:36PM 
To: VSC, Allied Group 3 Senior 
Cc: Hall-Archambault, MelissaR; Bolog, Marguerite M; Bouchard, Armanda M; Chadwick, Donna; Howrigan, Tanya L; Janson, 
Nancy D; Lamothe, Judy L; Lockerby, Beth A; Montgom~ry. Laura; Perkins, Robert M; Rhodes-Gibney, Cathy S; Shuttle, Peter J; 
Sweeney, Mark M 
Subject: Sorted Cap Cases 

Melissa stopped by and indicated that there is a crate of Cognizant files set aside for review. Please review a random sampling and let 
me know what you find ... 

Thanks, 

Rob 
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Jowett, Haley L 

From: 
Sent: 
To: 

. Subject: 

Follow Up Flag: 
Flag Status: 

Good morning, 

Nguyen, Carolyn Q 
Friday, September 11, 2009 7:59 AM 
Brokx, John B; Phan, Lethuy; Bessa, Jane M; Chong, Jenny; Devera, Jennie F; Ecle, Lynette 
C; Elias, Erik Z; Faulkner, Elliott C; Harvey, Mark E; Moran, Karla 
RE: Validity Dates 

Follow up 
Completed 

I incorporated Erik and Le Thuy's comments and added' some of my own. Please review this draft instead of the one 
d Th k ' sent yester jay, an s. 

Scenarios Validity Period Comments/References 
Health Care Workers Velarde Memo dated 05/20/09 

0 Unrestricted license Up to 3 years 
0 Restricted license One year or duration of restricted Cook Memo dated 11120/01 

license, which ever is longer 
Neufeld Memo dated 03/21/08 

0 No license -lack of 1 year 
SS card or valid Notes-
immigration document 0 eligibility must be 

0 No license -physical 1 year - if provided a letter _from the established at time of 
presence State Licensing Agency indicating filing 

that the beneficiary is fully qualified 0 Letter of a scheduled 
to receive the required license upon · exam is not sufficient 
admission 

Teachers Same guidance as Health Care Cook Memo dated 11/20/01 
Worker above 

Off-site Employment ' 

0 10/25110 1 year or duration of contract/letter, Note -policy memo ·, 
0 FID List (Active) whichever is longer forthcoming 
0 H-lB Dependent 
0 Inordinate amount of 

filings compared to the 
number of employees 

Professions that allows for Up to 3 years 
one to work under the 
supervision of someone who 
possesses an unrestricted 
license 
Medical Resident 

0 State does not require Up to 3 years 
licensing 

0 State requires 1 year or duration of the license, 
licensing whichever is longer 

Unrestricted license but with Up to 3 years 
1 
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annual renewals 
AC21- §106 Remaining of the 6-yr period plus 1 '· A dehledlrevoked 1-140 with a 

year pending appeal is considered 
"pending" for the purpose of 
§ 106 extensions.. See Aytes 
Memo dated 12/27/05. 

AC21- §104 Up to 3 years 
0-1 and P-1 filed by a U.S. . Validity period should be given Notes-
Agent based on the validity of the contract 0 there may be a 

between the petitioner and the reasonable gap betWeen 
beneficiary and the validity of the each aSsignments or 
contract( s) between the actual performance 
employer(s) and the beneficiary 0 we may accept a letter 

from the actual employer 
indicating the intent to 
use the beneficiary's 
services in lieu of a 
contract 

Note- if the H-IB extension request does not put the beneficiary over the 6-year limit, do NOT limit the 
validity date simply because there is a pending or approved 1-140. 

From: Nguyen, carolyn Q 
Sent: Thursday, September 10, 2009 3:38 PM 
To: Brokx, John B; Phan, Lethuy; Sessa, Jane M; Chong, Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Faulkner, 
Elliott C; Harvey, Mark E; Moran, Karla 
Subject: Validity Dates 

Hi, 

We have had an .inordinate number of inquiries on the validity dates issue. Can you please review the below and let me 
know of any changes before I share with the officers? Feel free to add any other scenarios that we commonly encounter 
in our adjudication. · 

Thanks. 

2 
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Jowett, Haley L 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

vsc and esc, 

Young, Claudia F 
Friday, May 07, 2010 1:13 PM 
Perkins, Robert M; Boudreau, Lynn A; Nguyen, Carolyn Q; Gooselaw, Kurt G 
Gregg, Bret S; Hazuda, Mark J; Johnson, Bobbie L.; Velarde, Barbara Q 
Subpart H of restructured 214.2 

Subpart H masterclean.docx 

High 

Happy Friday! We have been working with the Transformation team on a DHS initiative to restructure 8 CFR 214.2. The 
biggest chunk of that restructuring is the H classification. Attached is the, most recentversion of the restructured H section. 
We would like you to review the section and provide any edits and comments you may have. 

Please don't hold back on this. We want your comments. We are looking to have this back by noon on Thursday, May 
131

h. This way we can consolidate everyone's comments and get this back to Transformation on Friday. 

Please let me know if you have any questions. We appreciate your help with this. 

Thanks, 
Claudia 

Claudia F Young 
Branch Chief (Business Employment Services) 
Service Center Operations 
20 Massachusetts Ave., NW Suite 2000 
Wasbjngtop DJ 20529-2060 

I -

(b)(6) 
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Subpart H: Temporary Employees. 

§ 214.180 Applicability. 

The provisions of this subpart apply to nonimmigrants described in section 101(a)(15)(H) 

of the Act 

§ 214.181 Requirements for admission; time limits. 

(a) Requirements for admission; time limits. Under section 101(a)(l5)(H) of the Act, an 

aljen may be authorized to come to the United States temporarily in accordance with the terms of 

an approved petition filed by an employer. The limits on petition validity periods are prescribed 

in 8 CFR 214.186. There are several specific types ofH visa classifications: 

(1) H-1B specialty occupation worker. fashion model of distinguished merit and ability 

or cooperative research and development or co-production project worker. An alien who is 

coming to perform services in a specialty occupatio,n, as a fashion model of distinguished merit 

and ability or to perform services of an exceptional nature requiring exceptional merit and ability 
/ . 

relating to a cooperative research and development project or a co-production project provided 

for under a Government-to-Government agreement administered by the Secretary of Defense 

~ay be initially admitted or extended for the validity period of the approved petition plus a 
I 

period of up to 10 days before the petition validity period begins and 10 days after the validity 

period ends. Petition requirements are described in 8 CFR 214.195 through 8 CFR 214.197; 

(2) H-1B1 specialty occupation worker (admitted pursuant to an agreement listed in 

section 214(g)(8)(A) of the Act). A national of a country listed in section 214(g)(8)(A) of the 

Act coming to perform services in a specialty occupation may be initially admitted or extended 

for the validity period of the approved petition plus a period of up to 1 0 days before the petition 

validity period begins and 10 days after the validity period ends. H-1B1 petition requirements . 

are described in 8 CFR 214.195; 
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(3) H-lC registered nurse. An alien coming temporarily to the United States to perform· 

services as an H-IC registered nurse must have been initially' admitted on or before December 

20, 2009, for the validity period of the approved petition. The period of admission for an H-IC 

alien begins on the actual H-IC admission date and ends on the third anniversary of that date. 

Periods of time spent out of the United States for business or personal reasons during the validity 

period of the H -1 C petition count towards the alien's maximum period of admission. An H~ 1 C 

admitted initially for less than 3 years may be extended for the .balance of the validity period of 

the approved petition in accordance with 8 CFR 214.187(f). 

(4) H-2A temporary agricultural workers. An alien coming to perform agricultural labor 

of a temporary or seasonal nature may be initially admitted or extended for the validity period of 

the approved petition . Such alien may be admitted for an additional period of up to one week 

before the beginning of the approved period for the purpose of travel to the worksite and a 30-

day period following the expiration of the H-2A petition for the purpose of departure or to seek 

an extension based on a subsequent offer of employment. H-2A petition requirements are 

described in 8 CFR 214.199; 

(5) H-2B temporary workers. An alien coming to perform other services of a temporary 

or seasonal nature may be initially admitted for the validity period of the approved petition. H-

2B petition requirements are described in 8 CFR 214.200; 

(6) H-3 trainees. An H-3 nonimmigrant may be admitted or extended for the validity of 

the petition approved on their behalf. H-3 petition requirements are described in 8 CFR 214.201; 

or 

(7) H-4 spouse and dependents. The spouse and children of an H nonimmigrant, if they 

are accompanying or following-to-join the beneficiary in the United States, may, if otherwise_ 
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admissible, be admitted as H-4 nonimmigrants for the same period of admission or extension as 

the principal spouse or parent. .Neither an H-4 spouse nor H-4 child may accept employment 

while in such status. 

(b) Limitations on subsequent admission. Except as provided in paragraph (c) of this. 

section, when an Hnonimmigrant has spent the maximum: allowable penod of stay in the United 

States, a new petition or period of admission under sections 101(a)(15)(H) or (L) of the Act may 

not be approved unless that alien has resided and been physically present outside the United 

States, except for brief trips for business or pleasure, for the following time periods: 
/ 

(1) One year for H-lB specialty occupation worker or fashion model; 

(2) One year for H-lB involved in a DOD research and development or coproduction 

project, except that such alien may not be readmitted to work on a DOD research and 

development or coproduction project; 

(3f Six months for H-3 trainee or special education worker; 
" 

(4) Three months for H-2A temporary agricultural worker or H-2B temporary worker. 

(c) Exceptions to limitations on admission. (1) H-lB. H-2B and H-3 aliens. There are 

several exceptions to the limitations on subsequent admission ofH-lB, H-2B and H-3 aliens 

described in paragraph (b) of this section .. To qualify for such an exception, the petitioner and 

the alien must provide clear and convincing evidence of eligibility for the exceptfon. Evidence 

may consist of documentation such as arrival and departure records or entry and exit stamps, 

copies of tax returns, or records of employment abroad. The exceptions are: 

(i) Brief trips to the United States for business or pleasure duririg the required time 

abroad are not interruptive, but do not count towards fulfillment of the required time abroad 

specified ~ paragraph (b) of this section; 
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(ii) The ·limitations in paragraphs (b )(1) and (b )(3) of this section do. not apply to H-1 B, 

H-2B, and H-3 aliens who do not reside continually in the United States and whose employment 

in the United States is seasonal or intermittent or is for an aggregate of 6 months or less per year. 

(iii) The limitations specified in paragraph (b) of this section do not apply to aliens who 

reside abroad and regularly commute to the United States to engage m part-time employment. 

(2) H-2A workers. Except as provided in 8 CFR,214.181(a)(4), an alien's stay as an H-

2A nonimmigrant is limited by the term of an approved petition. An alien may remain longer to 

engage in other qualifying temporary agricultural employment by obtaining an extension of stay. 

However, an individual who has held H-2A status for a total of3 years may not again be granted 

H-2A status until such time as he or she remains outside the United States for an uninterrupted 

period of3 months. An absence from the United States can interrupt the accrual of time spent as 

an H-2A nonimmigrant against the 3-year limit. If the accumulated stay is .18 months or less, an· 

absence is interruptive if 1t lasts for at least 45 days. If the accumulated stay is greater than 18 

months, an absence is interruptive if it lasts for at least 2 months. The determination regarding 

such interruption will be determined in admission, change of ~tatus or extension proceedings. 

(3) H-2B workers. An absence from the United States can interrupt the accrual of time 

spent as an H-2B nonimmigrant against the 3-year limit. If the accumulated stay is 18 months or 

less, an absence is interruptive if it lasts for at least 45 days. Ifthe~accumulated stay is gre~ter 

than 18 months but less than three years, an absence is interruptive-if it lasts for at least two 

months. 

(d) Limitation on employment. An alien in H nonimmigrant status may engage solely in 

the employment specified in H petition filed in his or her behalf. Employment is not authorized 
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during any additional period of H admission authorized either before or after the actual petition 

validity. 

(e) Effect of approval of permanent labor certification or filing of preference petition on 

H status. ( 1) H -1 B or H -1 C classification. The approval of a permanent labor certification· or 

the filing of a preference petition for an alien is not a basis for denying ail H-lB or H-lC petition 

or a request to extend such a petition, or the alien's admission, change of status, or extension of 

stay. The alien may come to the United States for a temporary period as an H-1B or H-IC 

nonimmigrant and depart voluntarily at the end of his or her au~orized stay and, at t4e same 

time, lawfully seek to become a permanent resident of the United States. 

(2) H-2A. H-2B. and H-3 classification. The approval of a permanent labor certification 

or the filing of a preference petition for an alien currently employed by or in a training position 

with the same petitioner is a reason, by itself, to deny the alien's admission or extension of stay. 

(f) Effect of strike or other labor dispute. The provisions of 8 CFR 214.9 are applicable 

to all H nonimmigrants if there is a strike or other labor dispute at their place of employment. 

§ 214.182 Temporary worker petitions: petitioner requirements. 

(a) Initial petition. A U.S. employer seeking to classify an alien asH temporary worker 

or trainee must file a petition on the form specified by USCIS with the fee prescribed in 8 CFR 

103.7(b)(1) and in accordance with the form instructions. Except for an H-2B petition, the 

petitioner may not file, nor may US CIS approve,. a petition earlier than 6 months before the date 

of actual need for the beneficiary's services or training. An H-2B petition may not be filed 

/ earlier than 120 days before the actual date of need identified on the temporary labor 

certification. The petitioner must establish at the time of filing that: 

( 1) The position offered meets the requirements of the classification sought; and 
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(2) The beneficiary is qualified for the position. 

(b) Amended petition. Whenever there are any material changes in the terms and 

conditions of employment or training or the alien's eligibility as specified in the original 

approve~ petition, the petitioner is required to file an amended petition with the fee specified in 8 

CFR 103.7(b)(l) of this chapter and in accordance with the form instructions. An amended or 
( 

new H-IB, H-2A, or H-2B petition must be accompanied by a current or new Department of 

Labor determination. In the case of an H -1 B petition, this requirement includes a new labor 

condition application. An exception to the labor certification requirement is provided for H-2A 

petitions in emergent circumstances in accordance with 8 CFR 214.199(i). 

(c) Change of employer. If the alien is in the United States and seeks to change 

employers, the prospective new employer must file a petition and, if needed, request an 

extension of the alien's stay. If the new petition is approved, the extension of stay may be 

granted for the validity of the approved petition, within the limits specified in 8 CFR 214.181. 
I 

Except as provided by section 214(n) of the Act for certain H-1B workers, the alien is not 

authorized to begin the employment with the new employer until the petition is approved. 

J 

(d) Service or training in more than one location. A petition which requires services to 

be performed or training to be received in more than one location must include an itinerary with 

the dates and locations of the services or training. For purposes of this paragraph, the 

petitioner's location is the address specified on the petition. 

(e) Services or training for more than one employer. If the beneficiary will perform 

nonagricultural services for, or receive training from, more than one employer, each employer 

must file a separate petition unless an established agent files the petition. 
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(f) Agents as petitioners. (1) Function of an agent. A U.S. agent may file a petition in 

cases involving workers who are traditionally self-employed or workers who use agents to 

arrange short-term employment on their behalf with numerous employers, and in cases where a 

foreign employer authorizes the agent to act on its behalf. A U.S. agent may be: 

(i) The actual employer of the beneficiary; 

(ii) The representative of both the employer and the beneficiary; or 

(iii) A person or entity authorized by the employer to act for, or in place of, the employ~r 

as its agent. 

(2) Requirements for use of an agent. (i) Agent serving as employer. An agent 

performing the function of an employer must guarantee the wages and other terms and conditions 

of employment by.contractual agreement with the beneficiary or beneficiaries of the petition. 

The agent/employer must also provide an itinerary of definite employment and information on 

any other services planned for the period of time requested; 

(ii) Agent not serving as employer. A person or company in business as an agent may 

file the H petition involving ~ultiple employers as the representative of both the employers and 

the beneficiary or beneficiaries, if the supporting documentation Includes a complete itinerary of 

services or engagements. The itinerary must specify the dates of each service or engagement, the 

names and addresses of the actual employers, and the names and addresses of the establishment, 
/ 

venues, or locations where the services will be performed. In questionable cases, a contract 

between the employers and the beneficiary or beneficiaries may be required. The burden is on 

the agent to explain the terms and conditions of the employment and to provide any required 

documentation; and 
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(3) Use of agent by foreign employer. A foreign employer who, through a U.S. agent, 

files a petition for an H nonimmigrant alien is responsible for complying with all of the employer 

sanctions provisions of section 274A of the Act and 8 CFR part 274a. 

(4) H~2A petition. An agent filing an H~2A petition must also comply 8 CFR 

214.199(a)(6)(ii). 

§ 214.183 Temporary worker petitions: beneficiary requirements. 

(a) Multiple beneficiaries. More than one beneficiary may be included in an H-2A, H-

2B, or H-3 petition if the beneficiaries will perform the same service or receive the same 

training, for the same period of time, and in the same location. H-2A and H-2B petitions for 

workers from countries not designated in accordance with 8 CFR 214.189 must be filed 

separately. Title 8 CFR 214.199(a)(2) prescribes special conditions for filing H-2A petitions . ' 

with multiple beneficiaries. 

(b) Unnamed beneficiaries; H-1B and H-3 petitions must include the name of each 

beneficiary. Unnamed baneficiaries for H-2A and H-2B petitiot;1s are permitted in accordance 

with 8 CFR 214.199 and 8 CFR 214.200, respectively. 

(c) License requirements. ( 1) State or local requirement. If an occupation requires a 

state or local license for an individual to fully perform the duties of the occupation, an alien 

seeking H classification in that occupation must have that license prior to approval of the 

petition. 

(2) Temporary license. If a temporary license is available and the alien is allowed to 

perform the.duties of the occupation without a permanent license, USCIS will consider the 

· m\ture of the duties, the level at which the duties are performed, the degree of supervision 

received, and any limitations placed on the alien. If an analysis of the facts demonstrates that the 
, I 
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alien under supervision is authorized to fully perform the duties of the occupation, H 

classification may be granted. 

(3) Duties without license. In certain occupations which generally require a license, a 

state may allow an individual to fully practice the occupation under the supervision oflicensed 

senior or supervisory personnel in that occupation. In such cases, USCIS will consider the 

· nature of the duties and the level at which they are performed. If the facts demonstrate that :the 

alien under supervision could fully perform the duties of the occupation, H classification ,may be 

granted. · 

(4) Limitation on awroval of petition. Where_a license is required in an occupation, 

including registered nursing, the H petition may only be approved for a period of one year or for 

the period that the temporary license is valid, whichever is longer, unless the alien already has a 

'-
permanent license to practice the occupation. An alien who is accorded H classification in an 

occupation which requires a license may not be granted an extension of stay or accorded a new H 

· classification after the one year unless he or she has obtained a permanent license in the state of 

intended employment or continues to hold a temporary license valid in the same state for the 

period of the requested extension. 

(d) Beneficiarv previously admitted as H or L nonimmigrant. If an alien beneficiary has 

previously been admitted to the United States as an H or L nonimmigrant; the petitioner must 

provide information about the alien's employment, place of residence, and the dates and purposes 

of any trips to the United States during the period that the alien was ~equired to spend time 

abroad. 

§ 214.184 Numerical limitations. 
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(a) Limits on affected categories. During each fiscal year, the total number of aliens who 

can be provided nonimmigrant classification is limited as follows: 

(1) Aliens,classified as H-1B nonimmigrants, excluding those involved in Department of 

Defense research and develQpment projects or coproduction projects, may not exceed the limits 

prescribed in section 214(g)(l )(A) of the Act; 

(2) Aliens classified as H-lB nonimmigrants to work for DOD research and 

development projects or coproduction projects may not exceed 100 at any time; 

(3) Aliens classified as H-lBl nonimmigrants may not exceed the limits prescribed in 

section 214(g)(8)(B) of the Act; 

(4) Aliens classified as H-2B nonimmigrants may not exceed the limits prescribed in 

section 214(g)(1)(B) of the Act; and 

(5) Aliens classified as H-3 nonimmigrant participants in a special education exchange 

visitor program may not exceed 50. 

(b) Procedures. (1) Each alien issued a visa or otherwise provided nonimmigrant status 

is counted for purposes of any applicable numerical limit, unless otherwise exempt from such 

numerical limit. Requests for petition extension or extension of an alien's stay are not counted 

for the purpose of the numerical limit. The spouse and children of principal H aliens are 

classified as H-4 nonhnmigrants and are not counted against numerical limits applicable to 

principals. 

(2) Procedures for counting. When calculating the numerical limitations or the number 

of exemptions under section 214(g)(S)(C) ofthe Act for a given fiscal year, USCIS will make 

numbers available to petitions in the order in which the petitions are filed. USCIS will make 

projections of the number of petitions necessary to achieve the numerical limit of approvals, 
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taking into account historical data related to approvals, denials, revocations, and other relevant 
\ 

factors. USCIS will monitor the number of petitions (including the number of beneficiaries 

requested w~en necessary) received and will notify the public of the date that USCIS has 

received the necessary number of petitions (the "fmal receipt date"). The day the news is 

published will not control the final receipt date. When necessary to ensure the{air and orderly 

allocation of numbers in a particular classification subject to a numerical limitation or the 

exemption under section 214(g)(S)(C) of the Act, USCIS may randomly select from among the 

petitions received on the final receipt date the remaining number of petitions deemed necessary 

to generate the numerical limit of approvals. This random selection will be made via computer-

generated selection as validated by the Office of Immigration Statistics. Petitions subject to a 

nun1ericallimitation not randomly selected or that were received
1
after the fmal receipt date will 

be rejected. Petitions filed on behalf of aliens otherwise eligible for the exemption under section 

· 214(g)(5)(C) of the Act not randomly selected or that were received after the final receipt date 

will be rejected if the numerical limitation under 214(g)(l) of the Act has been reached for that 

fiscal year. Petitions indicating that they are exempt fro~ the numerical limitation but that are 

determined by USCIS after the final receipt date to be subject to the numerical limit will be 

denied and filing fees will not be returned or refunded. If the final receipt date is any of the first 

five business days on which petitions subject to the applicable numerical limit may be received 

(i.e., if the numerical limit is reached on any one of the first five business days that filings can be 

made), USCIS will randomly apply all of the numbers among the petitions received on any of 

those five business days, conducting the random selection among the petitions subject to the 

exemption under section 214(g)(S)(C) of the Act first. 

11 

249 



(3) Unused nuinbers. When an approved petition is not used because the beneficiary(ies)' 

does not apply for admission to the United States, the petitioner rn:ust notifY USCIS that the 

nwnber(s) has not been used. The petitipn will be revoked and USCIS will take into account the 

unused nwnber duri.D.g the appropriate fiscal year. 

(4) Rejection of petitions. If the total nwnbers available in a fiscal year are used, new 

petitions and the accompanying fee will be rejected and returned with a notice that nwnbers are 

unavailable for the particular nonimmigrant classification until the beginning of the next fiscal 

year. 

(5) Denial of petitions. Petitions received after the total nwnbers available in a fiscal 

year are used stating that the alien beneficiaries are exempt from the nwnericallimitation will be 

denied and filing fees will not be returned or refunded ifUSCIS later determines that such 

beneficiaries are subject to the nwnericallimitation. 

§ 214.185 Petitioner obligations. 

(a) Liability for transportation costs. (1) Applicability. Pursuant to section 214(c)(5) of 

the Act, the employer of an H-1B or H-2B nonimmigrant will be liable for the reasonable costs 

of return transportation of the alien abroad if the alien is dismissed from employment by the 

employer before the end of the period of authorized admission. Within the context of this 

paragraph, the term "abroad'' refers to the alien's last place of foreign residence. This provision 

applies to any employer wh~se offer of employment became the basis for an alien obtaining or 

continuing H-1B or H-2B status. 

(2) Voluntazy resignation. Voluntarily resignation by the beneficiary during the validity 

period of the petition is not a dismissal and the employer is not liable for return transportation in 

such a case. 
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(3) Complaint procedure. If the beneficiary believes that the employer has not complied 

J . 

with this provision, the beneficiary may, in writing, advise USCIS. The complaint will be 

retained in the file relating to the petition. 

(b) Reporting unused petition. When an approved petition is not used because one or 

more beneficiaries does not apply for admission to the United States, the petitioner must notify 

USCIS. 

(c) Reporting chan~e in employment. The petitioner must immediately notify USCIS of 

any changes in the terms and conditions of employment of a beneficiary which may affect 

eligibility. When the petitioner proposes to employ the beneficiary in a capacity which is 

significantly different than that s~ted on the petition, the petitioner is obligated to file an 

amended petition as described in 8 CFR 214.182(b ). 

(d) Special H-2A and H-2B obligations. Unique obligations applying to H-2A 

petitioners are described in 8 CFR 214.199(e). Unique obligations applying to H-2B petitions 

are described in 8 CFR 214.200(e). 

§ 214.186 Petition adjudication and validity. 

(a) Period of approval. USCIS will notify the petitioner whenever a visa petition, an 

extension of a visa petition, or an alien's extension of stay is approved under any H classification. 
\ 

Except as otherwise provided in this subpart H, petitions may not be approved beyond the 

validity period of any required labor certification, labor condition application, or labor 

attestation. The approval period for an initial petition or an extension is further limited as 

describe~ in 8 CFR 214.182 and the special requirements prescribed elsewhere in this subpart H. 

Except as otherwise provided in this subpart H the approval period of an H petition will be as 

follows: 
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(1) H-lB petition in a specialty occupation. An approved petition classified.under 

section 101(a)(l5)(H)(i)(b) of the Act for an alien in a specialty occupation will be valid for a 

period of up to 3 years and may be extended for a total of 6 years but may not exceed the validity 

period of the supporting labor condition application. 

(2) H-1 B petition involving a DOD research and development or coproduction project. 

An approved petition classified under section 101(a)(15)(H)(i)(b) of the Act for an alien involved 

I 

~ a DOD res~arch and development project or a coproduction project will be valid for a period 

of up to five years and may be extended for a total of 10 years. 

(3) H-1B petition involving an alien of distinguished merit and ability in the field of 

fashion modeling. An approved petition classified under section 101(a)(l5)(H)(i)(b) of the Act 

for an alien of distinguished merit ~d ability in the field of fashion modeling may be valid for a 
,. 

period of up to three years and may be extended for a total of 6 years. 

(4) H-2A petition. An H-2A petition will be approved through the expiration of the 

approved temporary agricultural labor certification. 

j . (5) H-2B petition. The approval of the petition to accord an alien a classification under 

section 101(a)(l5)(H)(ii)(b) of the Act may be valid for the period of the approved temporary 

labor certification. 

(6) H-3 petition for alien trainee. An approved petition for an alien trainee classified 

under section 10l(a)(l5)(H)(iii) of the Act may be valid for a period of up to two years. 

(7) H-3petition for alien participant in a special education training program. An 

approved petition for an alien classified under section 101(a)(15)(H)(iii) of the Act as a 

participant in a special education exchange visitor program may be valid for a period of up to 18 

months. 
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(b) Partial approval. A petition for more than one beneficiary or services at multiple 

locations may be approved in whole or in part. The approval notice will include only those 

beneficiaries approved for classification under section 101(a)(l5)(H) of the Act. 

(c) Special rules for determining petition validitv. (1) Early approval. If anew H 

petition is approved before the date the petitioner indicates that the services or. training will 

begin, the approved petition and approval notice will show the actual dates requested by the 

petitioner as the validity period, not to exceed the limits specified in paragraph (a)·ofthis section 

or other USCIS policy. 

(2) Late approval. If a new H petition is approved after the date the petitioner indicates 

that the services or training will begin, the approved petition and approval notice will show a 

validity period commencing with the date of approval and ending with the date requested by the 

petitioner, a.S long as that date does not exceed either the limits specified by paragraph (a) of this 

section or other USC IS policy. 

(3) Licensed occupations. Limitations on H petitions for beneficiaries requiring · 

licensure to engage in their occupation are subject to the limitations described in 8 CFR 

214.183(c)(4). 

(d) Approval period shorter than reguested by petitioner. If the period of services or 

training requested by the petitioner exceeds the limit specified in paragraph (a) of this section or 

elsewhere in this subpart H, the petition will be approved only up to the limit specified in that 

paragraph. 

(e) Use of approval notice. The beneficiary of an H petition who does not require a 

nonimmigrant visa, including an alien described in 8 CFR 212.1 or in 22 CFR 41.112(d), may 

present a copy of the approval notice at a port-of-entry to facilitate entry into the United States. 
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A beneficiary who is required to present a visa for admission and whose visa will have expired 

before the date of his or her intended return may use a copy the approval notice to apply for a 

new or revalidated visa during the validity period of the petition. The beneficiary may retain the 

copy and present it at the port-of-entry during the validity of the petition when reentering the 

United States to resume the same employment with the same petitioner. 
', 

. (t) Denial. IfUSCIS proposes to deny an initial H petition, the petitioner will be notified 

of the reasons for the ~enial, and of his or her right to appeal the denial of the petition i.ti 

accordance with the procedures described in 8 CFR 103.2(b) and 8 CFR 103.3. A petition for 

multiple beneficiaries may be denie9 in whole or in part. 

§ 214.187 Petition extension; extension of nonimmigrant stay. 

(a) Filing requirements. ·The petitioner may apply for both a petition extension and an 
I 

extension of the alien's stay in the United States on the fonn designated byUSCIS with the fee 

prescribed in 8 CFR 103.7(b)(l) and it) accordance with the fonn instructions and 8 CFR 214.4. 
I 

The dates of the requested petition extension and the extension of the beneficiary's authorized 

stay must be the same. The beneficiary must be physically present in the United States and the 

original petition must not have expired at the time of requesting an extension. 

(b) Supporting documents. Supporting evidence required for the initial petition is not 

required for 'an extension unless requested by USCIS .. However, any labor certification, labor 

condition application or attestation which was required for the initial petition must remain valid 

or be renewed for the period of the requested extension. 

(c) Travel while extension request is pending. If the alien is required to leave the United 

States for business or personal reasons while an extension request is pending, the petitioner may 

request USC IS notify the Department of State of the petition extension. 
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(d) Exception for H-2A petition. A single H-2A petition may be extended without a 

labor certification as prescribed in 8 CFR 214.199(i). 

(e) Decision. (1) Approval. Even though the requests to extend the petition and the 

alien's stay are combined, USCIS makes a separate determination on each. When the total period 

of stay described in 8 CFR 214.186 has bee~ reached, no further extensions may be requested or 

approved. USC IS will notify the petitioner of the action taken on the petition extension and 

extefu;fon of stay. 

(2) Petition denial. IfUSCIS proposes to deny a petition extension, the petitioner will be 

notified of the reasons for the denial, and of his or her right to appeal the denial of the petition in 

.·accordance with the procedures described in 8 CFR 103.2(b) and 8 CFR 103.3. A petition 

extension for multiple beneficiaries may be denied in whole or in part. 

(3) Extension denial. The petitioner will be advised of the decision. There is no appeal 

from a decision to deny an extension of stay. 

(f) Extension for H-1C nurses. An H-1C nurse who is otherwise eligible and 

maintaining H-1 C status and who was granted admission or a change of status for less than the 

maximum period described in 8 CFR 214.181(a)(3) may apply for and receive an extension for 

the remainder of that period. 

§ 214.188 Revocation of petition. 

(a) Immediate and automatic revocation. The approval of any petition is immediately and 

automatically revoked if the petitioner goes out of business, files a written withdrawal of the 

petition, or the Department of Labor revokes the labor certification upon which the petition is 

based. 
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(b) Grounas for revocation on notice: USC IS may send to the petitioner a notice of 

intent to revoke the petition in relevant part if he or she finds that: 

(i) The beneficiary is no longer employed by the petitioner in the capacity specified in 
., 

the petition, or if the beneficiary is no longer receiving training as specified in the petition; 

(ii) . The statement of facts contained in the petition or on the application for a temporary 

labor certification was not true and correct, inaccurate, fraudulent, or misrepresented a material 

fact; 

(iii) The petitioner violated tenns and conditions of the approved petition; 

(iv) The petitioner violated requirements of section 101(a)(15)(H) of the Act or the 

requirements of this subpart H; or 

(v) The approval of the petition violated the requirements of this subpart H or involved 

gross error. 

(c) Procedure. The procedures for revocation are prescribed in 8 CFR 214.10. 

§ 214.189 H-2Aand H-2B eligible countries. 

' ·' 
. (a) Designation. Except as provided in paragraph (b) of this section, an H-2A or H-2B 

petition will only be approved for nationals of countries that the Secretary of Homeland Security 

has designated as participating countries, with the concurrence of the Secretary of State, in a 

notice published in the Federal Register, taking into account factors, including but not limited to: 

(1) The country's cooperation with respect to issuance of travel documents for citizens, 
. ~ 

subjects, nationals and residents of that country who are subject to a final order of removal; 

(2) The number of fmal and unexecuted orders of removal against citizens, subjects, 

nationals and residents of that country; 

(3) The number of orders of removal executed against citizens, subjects, nationals and 
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residents of that country; and 

(4) Such other factors as may serve the interests of the United States. 

(b) Exception. A national from a country not on the list described in paragraph (a) of 

this section may be a beneficiary of an approved H-2A or H-2B petition upon the request of a 

petitioner or potential petitioner, if the DHS, it its sole and unreviewable discretion, determines 

·that it is in the interest of the United States for that alien to be a beneficiary of such petition~ 

Determination of such a U.S. interest will take into account factors, including but not limited to: 

(1) Evidence from the petitioner demonstrating that a worker with the required skills is 

not available from among foreign workers (and, in the case of an H-2A beneficiary, from among 

U.S. workers) from a country currently on the list described in paragraph (a) of this section; 

(2) Evidence that the beneficiary has beep admitted to the United States previously in H-

2A or H-2B status; 

(3) The potential for abuse, fraud, or other harm to t}le integrity of the H-2A or H-2B 

visa program through the potential admission of a beneficiary from a country not currently on the 

list; and 

(4) Such other factors as may serve the interests of the United States. 

(c) Duration of certification. Once published, any designation of participating countries 

pursuant to paragraph (a)(l) of this section will be effective for one year after the date of 

publication in the Federal Register and will be without effect at the end of that one-year period. 

§ 214.190 Fees for certain nonimmigrant workers. 
'. 

Some H..:IB and H-2B employers are required to pay additional fees prescribed in 8 CFR 

103.7(b)(l). Petitioners must follow ins~ctions for determining liability for these additional 

fees and for calculating the amount of such fees on the form and instructions provided by 
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USCIS. 

The following definitions apply to H-lB petitioners who may seek exemption from the 

additional ACWIA fees: 

I 

Affiliated or related nonprofit entity means a nonprofit entity (including but not limited to 

hospitals and medical or research institutions) that is connected or associated with an institution 

of higher education, through shared ownership or control by the same board or federation 

operated by an institution of higher education, or attached to an institution of higher education as 

a member, branch, cooperative, or subsidiary; 

Applied research means research to gain knowledge or understanding to detennine the 

means by which a specific, recognized need may be met; investigations oriented to discovering 

new scientific knowledge that has specific commercial objectives with respect to products, 

processes, or services, and research and investigation in the sciences, social sciences, or 

humanities. 

Basic research means research to gain more comprehensive knowledge or understanding 

of the subject under study, without specific applications in mind. Basic research is also research 

that advances scientific knowledge, but does not have specific immediate commercial objectives 

altlJ.ough it may be in fields of present or potential commercial interest. It may include research 

and investigation in the sciences, social. sciences, ot humanities. 

Governmental research organization means a U.S. Government entity whose primary 

mission is the performance or promotion of basic research and/or applied research. 
I . 

Institution of higher education means one defmed in section lOl(a) of the Higher Education Act 

of 1965; 

Nonprofit organization or entity means an organization that has been approved as a tax-
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exempt organization for research or educational purposes by the Internal Revenue Service. 

Nonorofit research organization or governmental research organization means a nonprofit 

research organization is an organization that is primanly engaged in basic research and/or 

applied research. 

§§ 214.191- 214.194 [Reserved] 

§ 214.195 Special requirements: H-1B and H-1B1 specialty occupation workers. 

(a) Petition requirements. A petitioner described in paragraph (d) must submit the 

. following documentation with an H-lB or H-lBl petition filed in accordance with 8 CFR 

214.182 involving a specialty occupation defined in section 214(i)(l) of the-Act: 

(1) Labor condition application. A certification from the Secretary of Labor that the 

petitioner has filed a labor condition application as described in paragraph (e) of this section with 

the Secretary; 

(2) Petitioner agreement. A statement that it will comply with the terms of the labor 

condition application for the duration of the alien's authorized period of stay; 

(3) Other evidence. (i) Form and substance. Evidence, as described in paragraphs (b) 

and (c) of this section, thatthe position offered to the alien is a specialty occupation· and that the 

alien is qualified for such a position. Evidence must be in the form of certifications, affidavits, 

declarations, degrees, diplomas, writings, reviews, or other s~lar materials. 

(ii) Education and training. School records, diplomas, degrees, affidavits, declarations, 

contracts, and similar documentation must reflect periods of attendance, courses of study, and 

similar pertinent data, and be executed by the person in charge of the records of the educational 

or other institution, firm, or establishment where education or training was acquired. 
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(iii) Affidavits. Affidavits or declarations, made under penalty of perjury and submitted 

by present or former employers or recognized authorities, must specifically describe the 

beneficiary's recognition and ability in fac~ terms and must set forth the expertise of the 

affiant and the manner in which the affiant acquired such information. Expert opinions must 

conform to the standards described in paragraph (g) of this section. 

(iv) Contracts and agreements. Copies of any written contracts between the petitioner 

and beneficiary, or if there is no written contract, a summary of the terms of the oral agreement 

under which the beneficiary will be employed, may atso be submitted as evidence. 

(b) Evidence to establish a position gualifies as a specialty occupation position. To 

qualify as a specialty occupation, the petitioner must establish that the position meets on~ of the 

· following criteria: 

(1) A baccalaureate or higher degree or its equiyalent is normally the minimum 

requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 

similar organizations or, in the alternative, an employer may show that its particular position is 

so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

·(4) The nature of the specific duties are so specialized and complex that knowledge 

required to perform the duties is usually associated with the attainment of a baccalaureate or 

· higher degree. 

(c) Bem!ficiarv gualifications. To qualify to perform services in a specialty occupation, 

the alien must meet one of the following criteria: 
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(1) Hold a U.S. baccalaureate or higher degree required by the specialty occupation from 

an accredited college or lJ!liversity; 

(2) Hold a foreign degree determined to be equivalent to a U.S. baccalaureate or.higher 
I 

degree required by the specialty occupation from an accredited college or university; 

(3) Hoi~ an unrestricted state license, registration or certification which authorizes him 

or her to fully practice the specialty occupation and be immediately engaged in that specialty in 

the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible experience 

that is equivalent, as prescribed in paragraph (f) of this section, to completion of a U.S. 

baccalaureate or higher degree in the specialty occupation, and have recognition of expertise in 

the specialty through progressively responsible positions directly related to the specialty. 

(d) Petitioner qualifications. An H-lB petitioner must be a U.S. employer. A U.S. 

employer includes a person, firm, corporation, contractor, or other association, or organization in 

the United States which: 

(1) Engages a person to work within the United States; 

(2) Has an employer-employee relationship with respect to employees under this part, as 

indicated by the fact that it may hire, pay, fire, supervise, or otherwise control the work of any 

such employee; and 

(3) Has an Internal Revenue Service Tax identification number. 

(e) Labor condition application (LCA). (1) Requirement. An LCA is a certification 

from an H-1B petitioning employ~r which meets the requirements of section 212(n) of the Act 

' and 20 CFR655.700. When filing a petition for H-lB classification in a specialty occupation or 

as a fashion model of distinguished merit and ability, the petitioner is required to submit a notice· 
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from the Department of Labor that it has filed such an LCA in the occupational specialty in 

which it will employ the alien(s). 

(2) Effect of an LCA. Receipt by the Department of Labor of an LCA in an occupational 

classification does not constitute a determination by that agency that the occupation in question 

is a specialty occupation. USCIS determines if the application involves a specialty occupation. 

USCIS also determines whether the particular alien for whom H-lB classification is sought 

qualifies to perform services in the specialty occupation. 

(3) Multiple petitions using a single LCA. If all of the beneficiaries covered by an H -1 B 

LCA have not been identified at the time a petition is filed, petitions for newly identified 

beneficiaries may be filed at any time during the validity of the LCA using photocopies of the 

same application .. Each petition must refer by file number to all previously.approved petitions 

for that LCA. 

(4) Restriction on substitution of beneficiaries. When petitions have been approved for 

the total number of workers specified in the LCA, substitution of aliens agairist previously 

approved openings cannot be made. A new LCA is required. 

( 5) Effect of violation of terms of an LCA. If the Secretary of Labor notifies USCIS that 

the petitioning employer has failed to meet a condition of section 212(n)(l)(B) of the Act, has 

substantially failed to meet a condition of section 212(n)(l)(C) or (D) of the Act, has willfully 

failed to meet a condition of section 212(n)(l)(A) of the Act, or has misrepresented any material 

fact in the application, USCIS will not approve petitions filed with respect to that employer 

under section 204 or 214( c) of the Act for a period of at least one year fro~ the date of receipt of 

such notice. 

24 

262 



(6) Effect of suspension on other approved petitions. If the employer's LCAis 
I , 

suspended or invalidated by the Department of Labor, USCIS will not suspend or revoke the 

employer's approved petitions for aliens already employed in specialty occupations if the 

.employer has certified to the Department of Labor that it will comply with the terms of the LCA 

for the duration of the authorized stay of aliens it employs. 

(f) Equivalence to a college degree. USCIS will review the education and experience 

claimed in the supporting documentation and determine whether an H-lB beneficicary has the 

equivalent of a U.S. baccalaureate degree or higher. In order to establish such equivalence, 

documentation must es~blish that the· beneficiary possesses a level of knowledge, competence, 
I 

and practice in the specialty occupation that has been determined to be equal to that of an 

individual who has a baccalaureate or higher degree in the specialty. One or more of the 

following determine equivalence: 

(1) An evaluation fro~ an official who has authority to grant college-level credit for 

training and/or experience in the specialty at an accredited college or university which has a 

program for granting such credit based on an individual's training andfpr work experience; 

(2) The results of recognized college-level equivalency examinations or special credit 

programs, such as the College Level Examination Program (CLEP), or Program on 

· Noncollegiate Sponsored Instruction (PONSI); r 

(3) An evaluation of education by a reliable ·credentials evaluation service which 

specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized professional 

association or society for the specialty that is known to grant certification or registration to 
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persons in the occupational specialty who have achieved a certain level of competence in the 

specialty; 

(5) A determination by USCIS that the equivalent of the degree required by the specialty 

occupation has been acquired tl)rough a combination of education, specialized ·training, and/or 

work experience in areas related to the specialty and that the alien has achieved recognition of 

expertise in the specialty occupation as a result of such training and experience. For purposes of 

determining equivalency to a baccalaureate degree in the specialty, 3 years of specialized 

training and/or work experience must be demonstrated for each year of college-level training the 

alien lacks. For equivalence to an advanced (or Masters) degree, the alien must have a 

baccalaureate· degree followed by at least 5 years of experience in the specialty. If required by a 

specialty, the alien must hold a Doctorate degree or its foreign equivalent. It must be clearly 

demonstrated that the alien's training and/or work experience included the theoretical and 

practical applkation of~pecialized knowledge required by the specialty occupation; that the 

alien's experience was gained while working with ·peers, supervisors, or subordinates who have a 

degree or its equivalent in the specialty occupation; and that the alien has recognition of 

expertise in the specialty evidenced by at least one type of documentation such as: 

(i) Recognition of expertise i~ the specialty occupation by at least two recognized 

authorities in the same specialty occupation; 

(ii) Membership in a recognize(l'foreign or U.S. association or society in the'specialty 

occupation; 

(iii) Published material by or about the alien in professional publications, trade journals, 

/ books, or major newspapers·; 

(iv) Licensure or registration to practice the specialty occupation in a foreign countiy; or 
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(v) Achievements which a recognized authority lias determined to be significant 

contributions to the field of the specialty occupation. 

(g) Expert opinions submitted as supporting evidence. An expert opinion is a written 

opinion from a recognized authority. Such authority must be a person or an organization with 

expertise in a particular field, special skills or knowledge in that field and the ability to render an 

expert opinion concerning a particular subject. An expert opinion must include: , 

(1) The writer's qualifications as an expert; 
•./ 

(2) The writer's experience giving such opinions, citing specific instances where past 

opinions have been accepted as authorjtative and by whom; 

(3) How the conclusions were reached; and 
I 

( 4) The basis for the conclusions supported by copies or citations of any research 

material used. 

(h) Multiple H-IB petitions. (1) General prohibition. Except as provided in paragraph 

(h)(2) of this section, an employer may not file, in the same fiscal year, more than one H-lB 

petition on behalf of the same alien if the aiien is subject to the numerical limitations ~f section 

214(g)(l)(A) of the Act or is exempt from those limitations under section 214(g)(5)(C) of the 

'Act. 

(2) Exception. An employer may file a subsequent H-IB petition on behalf of the same 

alien in the same fiscal year, if the numerical limitation has not been reached or if the filing 

qualifies as exempt from the numerical limitation, if the original H-IB petition was denied for 

reasons other than fraud or misrepresentation. If US CIS believes that related entities (such as a 

parent company, subsidiary, or affiliate) may not have a legitimate business need to file more 

than one H -1 B petition on behalf of the same alien subject to the numerical limitations of section 
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214(g)(l)(A) of the Act or otherwise eligible for an exemption under section 214(g)(5)(C) of the 

Act, USCIS may issue a request for additional evidence or notice of intent to deny, or notice of 

intent' to revoke each petition. If any of the related entities fail to demonstrate a legititp.ate 

business need to file an H -1 B petition on behalf of the same alien, all petitions filed on that 

alien's behalf by the related entities will be denied or revoked. 

(3) Consequences of violation. Filing more than one H-1 B petition by an employer on 

behalf of the same alien in the same fiscal year will result in the denial or revocation of all such 

petitions. 

§ 214.196 Special requirements: H-1B Department of Defense project workers. 

(a) Petition requirements. The petitioner must subniit the following documentation .. with 

an H 1 B petition filed in accordance with 8 CFR 214.182 involving services of an exceptional 

nature relating to DOD cooperative research and development projects or a co-production 

project: 

(1) ·A verification letter from the DOD project manager for the particular project s~ting 

that the alien will be working on a cooperative research and development project or a co-

productiori)project under a reciprocal Government to Government agreement administered by 

DOD. Details about the specific project are not required; 
\ 

(2) A general description of the alien's duties on the ·particular project, indicating the 

actual dates of the alien's employment on the project.· For purposes of this classification, services 

of an exceptional nature include only those services which require a baccalaureate or higher 

degree, or its equivalent, to perform the duties; 
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'~ . 

(3) A statement indicating the names of aliens currently employed on the project in the 

United States and their dates of employment. The petitioner must also indicate the names of 

aliens whose employment on the project ended within the past year; 

(4) Evidence, as described in paragraph (b) of this section, that the alien is qualified' for 

such a position. 

(b) Beneficiary qualifications. The beneficiary must hold a baccalaureate or higher 

degree or its equivalent in the occupational field in which he or she will be performing services. 

(c) Non-exclusive use of special program. The existence ofthis special program does 

not preclude the DOD from utilizing the regular H lB provisions provided the required 

guidelines are met. 

§ 214.197 Special requirements: H-1B fashion models • 

. (a) Petitioner requirements. The petitioner must submit the following docwnentation 

with an H-lB petition filed in accordance with 8 CFR 214.182 involving prominent fashion 

models: 

(1) A certification from the Secretary of Labor that the petitioner has filed a labor 

condition application with the ~ecretaty; 
\ 

(2) Evidence the work which the alien is coming to perform in the United States requires 

the services of a prominent fashion model, such as involvement in eyents which have a 

distinguished reputation or with organizations with a record and reputation for production of 

such events. 

(3) Evidence, as described in paragraph (b) of this section, that the alien is qualified for 

such a position. 

(4) Copies of any written contracts between the petitioner and beneficiary, or a summary 
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of the tenns of the oral agreement under which the beneficiary will be employed, if there is no 

written contract. 

(b) Beneficiary qualifications. The beneficiary must be a fashion model of distinguished 

merit and ability, as described in paragraph (c) of this section. Documentation must include at 

least two of the following fonns of documentation showing that the alien: 

( 1) Has achieved national or international recognition and acclaim for outstanding 

achievement in his or her field as evidenced by reviews in major newspapers, trade journals, 

magazines, or other published material; 

(2) Has perfonned and will perfonn services as a fashion model for employers with a 

distinguished reputation; 

(3) Has received'recognition for significant achievements from organizations, critics, 

fashion houses, modeling,agencies, or other recognized authorities in the field; or , 

(4) Commands a high salary or other substantial remuneration for services evidenced by 

contracts or other reliable evidence. 

(c) Distinguished merit and ability. Distinguished merit and abilitv for an alien in the 

field of fashion modeling requires a determination by USC IS that the beneficiary is prominent in 

that field and that the services described in the petition require a model of prominence. US CIS 

will find a fashion model to be prominent if the documentation indicates the beneficiary has 

attained a high level of achievement in the field of fashion modeling evidenced by a degree of 

' skill and recognition substantially above that ordinarily encountered to the extent that a person 

described as prominent is renowned, leading, or well-known in the field of fashion modeling. 

§ 214.198 Special requirements: H.;tB physicians~ 

(a) Petitioner requirements. In addition to the requirements specified in 8 CFR 214.195, 
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the petitioner must establish that the alien physician, other than a physician described in 

paragraph (c) of this section: 

(1) Is coming to the United States primarily to teach or condu.ct research, or both, at or 

1 for a public or nonprofit private educational or research institution or agency, and that no patient 

care will be performed, except that which is incidental to the physician's teaching or research; or 

(2) The physician has passed the Federation Licensing Examination (or an equivalert 

examination as determined by the Secretary of Health and Human Services) or is a graduate of a 

U.S. medical school; and 

(i) Has competency in oral and written English, demonstrated by the passage of the 

English language proficiency test given by the Educational Commission for Foreign Medical 

Graduates; or 

(ii) Is a graduate of a school of medicine accredited by a body or bodies approved for 

that purpose by the Secretary of Education. 

(b) Beneficiary's qualifications. An H-lB petition for a physician must be accompanied 

by evidence that the physician: 

( 1) If he or she will perform direct patient care, holds a license or other authorization 

required by the state of intended employment to practice medicine, or is exempt by law from the 

license requirement, and 

(2) Has a full and unrestricted license to practice medicine in a foreign state or has 

graduated from a medical school in the United States or in a foreign state. 

(c) Exception for physicians of national or international renown. A physician who is a 

graduate of a medical school in a foreigri state and who is of national or international renown in 

\ 
the field of medicine is exempt from the requirements of paragraph (a) of this section. 
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§ 214.199 Special requirements: H-2A agricultural workers. 

(a) Petition requirements. (1) Eligible petitioners. The petition may be filed by either 
I I 

the employer listed on the temporary labor certification, the employer's agent, or the association 

of U.S. agricultural producers 11amed as a joint employer on the temporary labor certification. 

(2) Multiple beneficiaries. A single H-2A petition can include multiple beneficiaries if 

the total number does not exceed the number of positions on the relating temporary agricultural 

labor certification. The total number of beneficiaries on a petition or series of petitions based on 

a single temporary agricultural labor certification may not exceed the number of workers on the 

certification. If multiple petitions are filed using the same temporary agricultural labor 

certification, the petitioner must reference all prior petitions associated with that temporary 

agricultural labor certification.· The nationalities of all beneficiaries on a petition must be 

provided. The names of all beneficiaries must be provided except fot workers outside the United 

States who are nationals of eligible countries as described in 8 CFR 214.189. 

(b) Initial supporting evidence. (1) Application. The petitioner must file an H-2A 

petition in accordan·ce with 8 CFR 214.182 with a single valid temporary agricultural labor 

certification as described in paragraph (c) of this section. 

(2) Temporary labor certification. An H-2A petitioner must establish that each 

beneficiary will be employed in accordance with the terms and conditions of the temporary labor 

certification including that the principal duties to be performed are those on the certification, 

with other duties minor and incidental. Representations required for the purpose of labor 

certification are initial evidence of this intent. However, .the requisite intent cannot be · 

established for two years after an employer or joint employer, or a parent, subsidiary or affiliate 

thereof, is found to have violated section 274(a) of the Act or to have employed an H-2A worker 
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in a position other than that described in the relating petition. 

(3) Nature of employment.· An H-2A petitioner must show that the proposed 

employment qualifies as a basis for H-2A status. The petitioner must establish that the 

employment proposed in the certification is of a temporary or seasonal nature. 

(i) Seasonal.: Seasonal employment is employment which is tied to a certain time of year 

by an event or pattern, such as a short annual growing cycle or a specific aspect of a longer 

cycle, and requires labor levels far above those necessary for ongoing operations; or 

(ii) Temporary. Employment is of a temporary nature where the·employer's need to fill 

the position with a temporary worker will, except in extraordinary circumstances, last no longer 

than one year. 

(4) Beneficiary's gualifications. An H-2A petitioner must establish that any named 

beneficiary met the stated minimum requirements and was fully able to perform the stated duties 

when the application for certification was filed. The petitioner must establish at time of 

application for an H-2A visa, or at the time of application for admission if a visa is not required, 

that any unnamed beneficiary either met these requirements when the certification was applied 

for or passed any certified aptitude test at any time prior to visa issuance, or prior to admission if 

a visa is not required. These requirements include: 

(i) Evidence of employment/job training. Evidence must be in the form of the past 

employer or employers' detailed statement(s) or actual employment documents, such as company 

payroll or tax records. Alternately, a petitioner must show that such evidence cannot be 

obtained, and submit affidavits from persons who worked with the beneficiary that demonstrate 

the claimed employment training. 

(A) Named beneficiaries. For petitions with ~amed beneficiaries, a petition must submit 
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evidence that the beneficiary met the certification's minimuin employment and job training 

requirements, if any are prescribed, as of the date of the filing of the labor certification 

. application. 

(B) Unnamed beneficiaries. For petitions with unnamed beneficiaries, such evidence 

must be submitted at the time of a visa application or, if a visa is not required, at the time the 

applicant seeks admission to the United States. 

(ii) Evidence of education and other training. Evidence must be in the form of 

·documents, issued by the relevant institution(s) or organization(s), that show periods of 

attendance~ majors and degrees or certificates accorded. 

(A) Named beneficiaries. For petitions with name<! beneficiaries, the petitioner must 

submit evidence that the beneficiary met all of the certification's post-secondary education and 

other formal training requirements, if any are prescribed in the labor certification application as 

of date of the filing of the labor certification application. 

(B) Unnamed beneficiaries. For petitions with unnamed beneficiaries, the petitioner 

must submit such evidence at the time of a visa application or, if a visa is not required, at the 

time the applicant seeks ~dmission to the United States. 

(iii) Eligible countries. The beneficiary must be a national of a country which meets the 

requirements of8 CFR 214.203. 

(c) TemporarY agricultural labor certification. (1) Department of Labor considerations. · 

In temporary agricultural labor certification proceedings the Secretary of Labor determines: 

(i) Whether employment is as an agricultural worker; 

(ii) Whether it is open to U.S. workers; 
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(iii) If qualified U.S. workers are available and if there would be any adverse impaCt 

caused by the employment of a qualified alien; 

(iv) Whether employment conditions, including housing, meet applicable requirements; 

and 

(v) Whether employment qualifies as tempora.rY or seasonal. 

(2) USCIS consideration of DOL findings. A DOL determination that employment 

qualifies is normally sufficient for the purpose of an H·2A petition. However, notwithstanding 

that determination, USCIS will not fmd that employment is temporary or seasonal where an 

application for permanent labor certification has been filed for the same alien, or for another 

alien to be employed in the same position, by the same employer or by its parent, subsidiary or 

affiliate. A petitioner can only overcome this fmding by demonstrating that there will be at least 
I 

a 6-month interruption of employment in the United States after H-2A status ends. Also, 

eligibility will not be found, notwithstanding the issuance of a temporary agricultural labor 

certification, where there is substantial evidence that the employment is not temporary or 

seasonal. 

(d) Special filing situations/ (1) Joint employer. Where a certification shows joint 

employers, a petition must be filed with an attachment showing that each employer has agreed to 

the conditions ofH-2A eligibility. 

(2) ·Agent. A petition filed by an agent must include an attachment in which,the 

employer has authorized the agent to act on its behalf, has assumed full responsibility for all 

representations made by the agent on its behalf, and has agreed to the conditions ofH~2A 

eligibility. 
l 

(e) Consent and notification reguirements. (1) Consent. In filing an H-2A petition, a 
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petitioner and each employer consents to allow access to the site by DHS officers where the 

labor is being performed for determining compliance with H-2A requirements. 

" (2) Agreements. The petitioner agrees to the following requirements: 

(i) To notify DHS, within 2 workdays, and beginning on a date and in a manner specified 

in a notice published in the Federal Register if: 

(A) An H-2A worker fails to report to work within 5 workdays of the employmentstart 

date on the H-2A petition or within 5 workdays of the start date established by his or her 

employer, whichever is later; 

(B) The agricultural labor or services for which H-2A workers were hired is completed 

·more than 30 days earlie~ than the employment end date stated on·the H-2A petition; or 

(C) The H-2A worker absconds from the worksite or is terminated prior to the 

completion of agricultural labor or services for which he or she was hired. 

(ii) To retain evidence of such notification and make it available for inspection by DHS 

officers for a 1-year period. beginning on the date of the notification. 

(iii) T~ retain evidence of a different employment start date if it is changed from that on 
. ' 

the petition by the employer and make it available for inspection by DHS officers for the 1-year 

period beginning on the newly-established employment start date. 

(iv) To pay $10 in liquidated damages for each instance where the employer cannot 

demonstrate that it has complied with the notification requirements, unless, in the case of an 

untimely notification, the employer demonstrates with such notification that good cause existed 

for the untimely notification, and DHS, in its discretion, waives the liquidated damages amount. 

(3) Process. IfDHS has determined that the petitioner has violated the notification 

requirements in paragraph (e)(2) of this section and has not received the required notification, the 
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petitioner will be given written notice and 30 days to reply before being given written notice of 

the assessment of liquidated damages. 

(4) Failure to pay liquidated damages. If the petitioner fails to pay liquidated damages 

' 

within 10 days of assessment, USCIS will not process an H-2A petition for that petitioner or any 

·. joint employer shown on the petition until such damages are paid. 

(5) Abscondment. An H-2A worker has absconded if he or she has not reported for work 

for a period of 5 consecutive workdays without the consent of the employer. 

(f) Effect of violations of status. An alien may not be accorded H-2A status who, at any 

time during the past 5 years, USC IS fmds to have violated, other than through no fault of his or 

her own (e.g., due to an employer's illegal or inappropriate conduct), any of the terms or 

conditions of admission into the United States as an H-2A nonimmigrant, including remaining 

beyond the specific period of authorized stay or engaging in unauthorized employment. 

(g) Limit on petition approval. If, due to the application of8 CFR 181(c)(2), USCIS 

finds an alien eligible for a shorter H-2A admission period than that requested by the petition, the 

petition approval period will be adjusted accordingly. 

(h) Substitution of beneficiaries after admission. An H-2A petition may be filed to 

replace H-2A workers whose empl:oyment was terminated earlier than the end date stated on the 

H-2A petition and before the completion of work; who fail to report to work within five days of 

the employment start date on the H-2A petition or within five days of the start date established 

by his or her employer, whichever is later; or who abscond from the worksite. The petition for 

the replacement worker(s) must be filed with a copy ofthe certification document, a copy of the 

. approval notice covering the workers for which replacements are sought, and other evidence 

required by paragraph (b) of this section. The petitioner must also submit a statement giving 
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each tenninated or absconded worker's name, date and country of birth, tennimi.tion date, and the 

reason for tennination, and the date that USCIS was notified that the alien was tenninated or 

absconded, if applicable. A petition for a replacementwill not be approved where the 

requirements of paragraph (e) of this section have not been met. A petition for replacements 

does not constitute the notification required by paragraph (e) of this section. 

(i) Extension in emergent circumstances. In emergent circumstances, as determined by 

USCIS, a single H-2A petition may be extended for a penod not to exceed 2 weeks without an 

additional approved labor certification if filed on behalf of one or more beneficiaries who will 

continue to be employed by the same employer that previously obtained an approved petition on 

the beneficiary's behalf, so long as the employee continues to perfonn the same duties and will 

be employed for no lon:ger than 2 weeks after the expiration of previously-approved H-2A 

petition. The previously approved H-2A petition must have been based on an approved 

temporary labor certification, which will be considered to be extended upon the approval o( the 

extension ofH-2A status. 

G) Consequences of a detennination that fees were collected from alien beneficiaries. 

(1) Denial or revocation of petition. As a condition of approval of an H-2A petition, no 

job placement fee or other compensation (either direct or indirect) may be collected at. any time, 

including before or after the filing or approval of the petition, from a beneficiary of an H-2A 

petition by a petitioner, agent, facilitator, recruiter, or similar employment service as a condition 

ofH-2A employment (other than the lesser of the fair market value or actual costs of 

transportation and any govemment-m~dated passport, visa~ or inspection fees, to the extent that 

the payment of such c?sts and fees by the beneficiary is not prohibited by statute or Department 

of Labor regulations, unless the employer agent, facilitator, recruiter, or employment service has 
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agreed with the alien to pay such costs and fees). 

(i) Fee collected by petitioner. IfUSCIS determines that the petitioner has collected, or 

entered into an agreement to collect, such prohibited fee or compensation, the H-2A petition will 

be denied or revoked on notice unless the petitioner demonstrates that, prior to the filing of the 

petition, the petitioner has reimbu.rsed the alien in full for such fees or compensation, or, where 

su~h fee or compensation has not yet been paid by the alien worker, that the agreement has been 

terminated. / 

(ii) Fee collected by agent. If USC IS determines that the petitioner knew or should have 

known at the time of filing the petition that the beneficiary has paid or agreed to pay any 

facilitator, recruiter, or similar employment service such fees or compensation as a condition of 

obtaining the fi-2A employment, the H-2A petition will be denied or revoked on notice unless 

the petitioner demonstrates that, prior to the filing of the petition, the petitioner or the facilitator, 

recruiter, or similar employment service has reimbursed the alien in full for such fees or 

compensation or, where such fee or compensation has not yet been paid by the alien worker, that 

the agreement has been terminated. 

(iii) Information disclosed after filing or aJ2J2roval of 12etition. If US CIS determines that 

· the beneficiary paid the petitioner such fees or compensation as a condition of oburlrung the H-

2A employment after the filing of the H-2A petition, the petition will be denied or revoked on 

notice. r 

(iv) Reimbursement of fee. termination of collection agreement. IfUSCIS determines 

that the beneficiary paid or agreed to pay the agent, facilitator, recruiter, or similar employment 

service such fees or compensation as a condition of obtaining the H-2A employment after the 

filing of the H-2A petition and with the knowledge of the petitioner, the petition will be denied 
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or revoked unless the petitioner demonstrates that the petitioner or facilitator, recruiter, or similar 

employment service has reimbursed the beneficiary in full or where such fee or compensation 

has not yet been paid by the alien worker, that the agreement has been terminated, or notifies 

DHS within 2 workdays of obtaining knowledge in a manner specified in a notice published in 
• J 

the Federal Register. 

(2) Effect of petition revocation. Upon revocation of an employer's H-2A petition based. 

upon paragraph G)(l) of this section, the alien beneficiary's stay will be authorized and the alien 

will not accrue any period of unlawful presence under section 212(a)(9) of the Act for a 30.:.day 

period following the date of the revocation for the purpose of departure or extension of stay 

based upon a subsequent offer of employment. 

(3) Reimbursement as condition to approval of future H-2A petitions. (i) Filing 

subsequent H-2A petitions within 1 year of denial or revocation of previous H-2A petition. A 
\ 

petitioner filing an H-2A petition within 1 year after the decision denying or revoking on notice 

an H-2A petition filed by the same petitioner on the basis of paragraph G)( I) of this section must 

demonstrate to the satisfaction of USCIS, as a condition of approval of such petition, that the 

petitioner or agent, facilitator, recruiter, or similar employment service has reimbursed the 

beneficiary in full or that the petitioner has failed to locate the beneficiary. If the petitioner 

demonstrates to the satisfaction of USC IS that the beneficiary was reimbursed in full, such . 

condition of approval will be satisfied with respect to any subsequently filed H-2A petitions, 

except as provided in paragraph (j)(3)(ii) of this section.· If the petitioner demonstrates to the 

satisfaction ofUSCIS that it has made reasonable efforts to locate the beneficiary with resp~ct to 

each H-2A petition filed within 1 year after the decision denying or revoking the previous H-2A 

petition on the basis of paragraph G)(l) of this section but has failed to do so, such condition of 
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approval will be deemed satisfied with respect to any H-2A petition filed 1 ye_ar or more after the 

denial or revocation. Such reasonable efforts include contacting any of the beneficiary's known 

addresses. 

(ii) Effect of subsequent denied or revoked petitions. An H-2A petition filed by the 

same petitioner subsequent to a denial under par~graph G)( I) of this section will be subject to the 

condition of approval described in paragraph 0)(3 )(i) of this section, regardless of prior 

satisfaction of such condition of approval with respect to a previously denied or revoked petition. 

( 4) Treatment of alien beneficiaries upon revocation of labor certification. The approval 

of an employer's H-2A petition is immediately and automatically revoked if the Department of 

Labor revokes the labor certification upon which the petition is based. Upon revocation of an H-

2A petition based upon revocation of labor certification, the alien beneficiary's stay will be . 

authorized and the alien will not accrue any period of unlawful presence under section 212(a)(9) 

of the Act for a 30-day period following the date of the revocation for the purpose of departure or 

extension of stay based upon a subsequent offer of employment. 

§ 214.200 Special requirements: H-2B temporary workers. 

(a) Petition requirements. (1) Eligible petitioners. An H-2Bpetition submitted in 

accordance with 8 CFR 214.182 may be filed by a U.S. employer, a U.S. agent, or a foreign 

employer filing through a U.S. agent. For purposes of this section, a foreign employer is any 

employer who is not amenable to service of process in the United States. A foreign employer 

may not directly petition for an H-2B nonimmigrant but must use the services of a U.S. agent to 

file a petition for an H-2B nonimmigrant. A U.S. agent petitioning on behalf of a foreign 

employer may file the petition and accept service of process in the United States in proceedings 

under section 274A of the Act, on behalf of the employer. The petitioning employer must 
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consider available U.S. workers for the temporary services or labor, and must offer terms and 

' . 
conditions of employment which are consistent with the nature of the occupation, activity, and 

industry m the United States. 

(2) Multiple beneficiaries. A single H-2B petition can include multiple beneficiaries if 

the total number does not exceed the number of positions on the relating temporary labor 

certification. The total number of beneficiaries on a petition or series of petitions based on a 

single temporary labor certification may not exceed the number of workers on the certification. 

If multiple petitions are filed using the same temporary labor certification, the petitioner must 

reference all prior petitions associated with that temporary labor certification. The nationalities 

of all beneficiaries on a petition must be provided. The names of all beneficiaries must be · 

provided except if the beneficiaries: 

(i) Are outside the United States; 

(ii) Are nationals of eligible countries as described in 8 CFR 214.189; and 

(iii) The positions do not include education and experience requirements which must be 

documented for each beneficiary. 

(b) Initial supporting evidence. (1) Application. The petitioner must file an H-2B 

petition in accordance with 8 CFR 214.182 with a single valid temporary labor certification as 

described in paragraph (c) of this section. 

(2) Evidence of qualifications. In pcetitions where the temporary labor certification 
I 

application requires certain education, training, experience, or special requirements of the 

beneficiary who is present in the United States, documentation that the alien qualifies for the job 

offer as specified in,the application for such temporary labor certification. 

(3) Statement of need. The employer must provide a statement describing in detail the 

42 

280 



temporary situation or conditions which make it necessary to bring the alien to the United States 

and whether the need is a one-time occurrence, seasonal, peakload, or intermittent. If the need is 

seasonal, peakload, or intermittent, the statement must indicate whether the situation or 

conditions are expected to be recurrent. Generally, a temporary period will be limited to orie 

year or less, but in the case of a one-time event it could last up to 3 years. 

(i) One-time occurrence. The petitioner must establish that it has not employed workers 

to perform the services or labor in the past and that it will not need workers to perform the 

services or labor in the future, or that it has an employme~t situation that is otherwise permanent, 

but a temporary event of short duration has created the need for a temporary worker. 

(ii) Se~onal need. The petitioner must establish that the services or labor is traditionally 

tied to a season of the year by an event or pattern and is of a recurring nature. The petitioner 

must specify the period(s) of time during each year in which it does not need the services or 

labor. The employment is not seasonal if the period during which the services or labor is not 

needed is unpredictable or subject to change or is considered a vacation period for the petitioner's 

permanent employees. 

(iii) Peakload need. The petitioner must establish that it regularly employs permanent 

workers to perform the services or labor at the place of employment and that it needs to 

supplement its permanent staff at .the place of employment on a temporary basis due to a 

seasonal or short-term demand and that the temporary additions to staff will not become a part of 

the petitioner's regular operation. 

(iv) Intermittent need. The petitioner must establish that it has not emJ?loyed permanent 

or full-time workers to perform the services or labor, but occasionally or intermittently needs 

temporary workers to perform services or labor for short periods. 
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·(c) Temporary labor certification. Prior to filing a petition to classify an alien as an H-
, 

2B worker, the petitioner must obtain a temporary labor certification issued by the appropriate 

certifying authority in accordance with the procedures described in this section and in 22 CFR 

655, subpart A. 

(1) Temporary labor certification (except Guam). (i) Secretary of Labor determination. 

An H-2B petition for temporary employment in the United States, except for temporary 

employment on Guam, must be accompanied by an approved temporary labor certification from 

the Secretary of Labor stating that qualified workers in the United States are not available and 

that the alien's employment will not adversely affect wages and working conditions of simil.arly 

employed U.S. workers. 

(ii) V aliditv period. The Secretary of Labor may issue a temporary labor certification for 

, a period of up to one year. 

(iii) U.S. Virgin Islands. Temporary labor certifications for H-2B employment in the 

U.S. Virgin Islands may be approved only for entertainers and athletes and only for periods not 

to exceed 45 days. 

(2) Temporary labor certification.(Guam). (i) Scope of certification. An H-2B petition 

for temporary employment on Guam must include an approved temporary labor certification 

issued by the Governor ofGwi:m in accordance with 8 CFR 214.203. The certification must state 

that qualified workers in the United States are not available to perform the required services and 

that the alien's employment will not adversely affect the wages and working conditions of U.S. 

resident workers who are
1
·similarly employed on Guam. 
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(ii) V aliditv period. The Governor of Guam may issue a temporary labor certification 

for a period up to one year. USCIS may invalidate a labor certification issued by the Governor 

of Guam in accordance with paragraph G) of this section. 

(d) Employment start date. Beginning with petitions filed for workers for fiscal year 

2010, an H-2B petition must state an employment start date that is the same as the date of need 

stated on the approved temporary labor certification. A petitioner filing an amended H-2B 

petition due to the unavailability of originally requested workers may state an employment start 

date later than the date of need stated on the previously approved temporary labor certification 

accompanying the amended H-2B petition. 

(e) Petitioner obligations. (1) Reporting violations. The petitioner agrees to notify 

DHS, within 2 work days, and beginning on a date and in a manner specified in a notice 

published in the .Federal Register if: 

(i) An H-2B worker fails to report for work within 5 work days after the employment 

start date stated on the petition; 

(ii) The nonagricultural labor or services for which H-2B workers were hired were 

completed more than 30 days early; or 

An H-2B worker absconds from the worksite or is terminated prior to the completion of 

the nonagricultural labor or services for which he or she was hired. An H-2B worker has 

absconded if he or she has not reported for work for a period of 5 consecutive work days without 

the consent of the employer. 

(2) Maintaining records. The petitioner also agrees to retain evidence of such 

notification and make it available for inspection by DHS officers for a one-year period beginning 

on the date of the notification. 
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(f) Traded professional H-2B athletes. In the case of a professional H-2B athlete who is 
i 

traded from one organization or another organization, employment authorization for the player 

will automatically continue for a period of 30 days after the player's acquisition by the new. 

organization, within which time the new organization is expected to file a new H-2B petition. If 

a new petition is not filed within 30 days, employment authorization will be cease. If a new 

petition is filed within 30 days, the professional athlete will be considered to be in valid H-2B 

status and employment will contin~e to be authorized until the petition is adjudicated. If the new 

petition is denied, employment authorization will cease. 

(g) Substitution of beneficiaries after petition approval. Beneficiaries of H-2B petitions 

that are approved for nanied or ·unnamed beneficiaries who have not been admitted may be 

substituted only if the employer can demonstrate that the total number of beneficiaries will not 

exceed the number of beneficiaries certified in the original temporary labor certification. 

Beneficiaries who were admitted to the United States may not be substituted without a new 

petition accompanied by a newly approved temporary labor certification. 

(1) Alien outside the U.S. Tor substitute beneficiaries who were previously approved for 

consular processing but have not been admitted with aliens who are outside of the United States, 

the petitioner must, by letter and a copy of the petition approval notice, notify the consular office 

at which the alien will apply for a visa or the port of entry where the alien will apply for 

admission. The petitioner must also submit evidence of the qualifications of beneficiaries to the 

consular office or port of entry prior to issuance of a visa or admission, if applicable. 

(2) Alien in the U.S. To substitute beneficiaries who were previously approved for 

consular processing but have not been admitted with aliens who are currently in the United 

States, the petitioner must an amended petition; with the fee prescribed in 8 CFR 103.7(b)(l). 
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The amended petition must retain a period of employment within the same half of the same. fiscal 

year as the original petition. Otherwise, a new temporary labor certification issued by DOL or 

the Governor of Guam and subsequent H-2B petition are required. The petitioner must also 

provide: 

(i) A copy of the original petition approval notice; 

(ii) A statement explaining why the substitution is necessary; 

(iii) Evidence of the qualifications of beneficiaries, if applicable; 

(iv) Evidence of the beneficiaries' current status in the United States, and 

(v) Evidence that the number of beneficiaries will not exceed the number allocated on 

the approved temporary labor certification, such as employment records or other documentary 

evidence to establish that the number of visas sought in the amended petition were not already 

issued. 

(h) Consequences of a determination that fees were collected from alien beneficiaries. 

(1) Denial or revocation of petition. As a condition of approval of an H-2B petition, no job 

placement fee or other compensation (either direct or indirect) may be collected at any time, 

including before or after the filing or approval of the petition, from a beneficiary of an H-2B 

petition by a petitioner, agent, facilitator, recruiter, or similar employment service as a condition 

of an offer or condition ofH-2B employment (other than the' lower of the actual cost or fair 

market value of transportation to such employment and any government-mandated passport, 

visa, .or inspection fees, to the extent that the passing of such costs to the beneficiary is not 

prohibited by statute, unless the employer, agent, facilitator, recruiter, or similar employment 

service has agreed with the beneficiary that it will pay such costs and fees). 
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(i) Fee collected by petitioner. IfUSCIS detennines that the petitioner has collected or 

entered into an agreement to collect such fee or compensa~ion, the H-2B petition will be denied 

or revoked on notice, unless the petitioner demonstrates that, prior to the filing of the petition, 

either the petitioner reimbursed the beneficiary in full for such fees or compensation or the 

agreement to colle.ct such fee or compensation was tenninated before the fee or compensation 

was paid by the beneficiary. 

(ii) Fee collected by agent. IfUSCIS determines that the petitioner knew or should have 

known at the time of filing the petition that the beneficiary has paid or agreed to pay any agent, 

facilitator, recruiter, or similar employment service as a condition of an offer of the H-2B 

employment, the H-2B petition will be denied or revoked on notice unless the petitioner 

demonstrates that, prior to filing the petition, either the petitioner or the agent, facilitator, 

recruiter, or similar employment service reimbursed the beneficiary in rull for such fees or 

compensation or the agreement to collect such fee or compensation was terminated before the fee . 

or compensation was paid by the beneficiary. 

(iii) Infonnation disclosed after filing or approval of petition. If USCIS determines that 

the beneficiary paid the petitio'ner such fees or compensation as a condition of an offer ofH-2B 

employment after the filing of the H-2B petition, the petiti<;m will be denied or revoked on notice. 

(iv) Reimbursement of fee. termination of collection agreement. IfUSCIS determines 

that the beneficiary paid or agreed to pay the ~gent, facilitator, recruiter, or similar employment 

service such fees or compensation after the filing of the H-2B petition and that the petitioner 

knew or had reason to know of the payment or agreement to pay, the petition will be denied or 

revoked unless the petitioner demonstrates that the petitioner or agent, facilitator, recruiter, or 

similar employment service reimbursed the beneficiary in full, that· the parties terminated any 
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agreement to pay before the beneficiary paid the fees or compensation, or that the petitioner has 

notified DHS within 2 work days of obtaining knowledge, in a manner specified in a notice 

published in the Federal Register. 

(2) Effect of petition revocation. Upon revocation of an employer's H-2B petition based 

upon paragraph (h)(1) of this section, the alien beneficiary's stay will be authorized and the 

beneficiary will not accrue any period of unlawful presence under section 212(a)(9) of the Act 

' for a 30-day period following the date of the revocation for the purpose of departure or extension 

of stay based upon a subsequent offer of employment. The employer will be liable for the alien 

beneficiary's reasonable costs of return transportation to his or her last place of foreign residence 

abroad, unless such alien obtains an extension of stay based on an approved H-2B petition filed 

by a different employer. 

(3) Reimbursement as condition to approval of future H-2B petitions. (i) Filing 
., 

subsequent H-2B petitions within 1 year of denial or revocation of previous H-2B petition. A 

petitioner filing an H-2B petition within 1 year after a decision denying or revoking on notice an 

H-2B petition filed by the same petitioner on the basis of paragraph (h)(1) of this section must 

demonstrate to the satisfaction of USCIS, as a condition of the approval of the later petition, that 

the petitioner or agent, facilitator, recruiter, or similar employment service reimbursed in full 

each beneficiary of the denied or revoked petition from whom a prohibited fee was collected or 

that the petitioner has failed to locate each such beneficiary despite the petitioner's reasonable 

efforts to locate them. If the petitioner demonstrates to the satisf3;ction of USCIS that each such 

beneficiary was reimbursed in full, such condition of approval will be satisfied with respect to 
, 

any subsequently filed H-2B petitions, except as provided in paragraph (h)(3)(ii) of this section. 

If the petitioner demonstrates to the satisfaction of US CIS that it has made reasonable efforts to 
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locate but has failed to locate each such beneficiary within 1 year after the decision denying or 

revoking the previous H-2B petition on the basis of paragraph (h)(1) of this s~ction, such 

condition of approval will be deemed satisfied with respect to any H-2B petition filed 1 year or 

more after the denial or revocation. Such reasonable efforts include contacting all of.each such 

beneficiary's known addresses. 

(ii) Effect of subsequent denied or revoked petitions. An H-2B petition filed by the same 

petitioner subsequent to a denial under paragraph (h)(l) of this section is subject to the condition 

of approval described in paragraph (h)(3)(i) of this section, regardless of prior satisfaction of 

such condition of approval with respect to a previously denied or revoked petition. 

(i) Enforcement. The Secretary of Labor may investigate employers to enforce 

compliance with the conditions of a petition and Department of Labor-approved temporary ~abor 

certification to admit or otherwise provide status to an H-2B worker. 

G) Invalidation oftemporacy labor certification issued by the Governor of Guam. (1) 
. \ 

Basis for invalidation. A temporary labor certification issued by the Governor of Guam may be 

invalidated by US CIS if it is determined by US CIS or a court of law that the certification request 

involved fraud or willful misrepresentation. A temporary labor certification may also be 

invalidated ifUSCIS determines that the certification involved gross error. 

(2) Notice of intent to invalidate. If USC IS intends to invalidate a tempo~ary labor 
. . 

certification, a notice of intent will b~ served upon the employer, detailing the reasons for the 

" intended invalidation. The employer will have 30 days in which to file a written response in .· 

r~buttal to the notice of intent. US CIS will consider all evidence submitted upon rebuttai in 

reaching a decision. 
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(3) Appeal of invalidation. An employer may appeal the invalidation of a temporary 

labor certification in accordance with 8 CFR 103.3. 

§ 214.201 Special requirements: H-3 trainees. 

(a) Alien trainee. The H-3 trainee is a nonimmigrant who seeks to enter the United 

States at the invitation of an organization or individual for the purpose of receiving training in 

any field of endeavor, such as agriculture, commerce, communications, finance, government, · 
I 

transportati~n, or the professions, as well as training in a purely industrial establishment. 

Physicians are statutorily ineligible to use H-3 classification in order to receive any type of 

graduate medical education or training. 

( 1) Externs. A hospital approved by the American Medical Association or the American 

Osteopathic Association for either an internship or residency program may petition to classify as 

an H-3 trainee a medical student attending a medical school abroad, if the alien will engage in 

employment as an extern during his/her medical school vacation. 

(2) Nurses. A petitioner may seek H-3 classification for a nurse who is not H-1 if it can 

be established that there is a genuine need for the nurse to receive a brief period of training that 

is unavailable in the alien's native country and such training is designed to beriefit the nurse and 

the overSeas employer upon the nurse's return to the country of origin, if: 

l 

(i) The beneficiary has obtained a full and unrestricted license to practice professional 

nursing in the country wher~ the beneficiary obtained a nursing education, or such education was 

obtained in the United States or Canada; and 

(ii) The petitioner provides a statement certifying that the beneficiary is fully qualified 

under the laws governing the place where the training will be received to engage in such training, 
\, 

and that under those laws the petitioner is authorized to give the beneficiary the desired training. 
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(b) Supporting evidence. (1) Conditions of training~ The petitioner is required to 

demonstrate that: 

(i) The proposed training is not available in the alien's own country; 

(ii) The beneficiary will not be placed in a position which is in the normal operation of 

the business and in which citizens and resident workers are regularly employed; 

(iii) ·The beneficiary will not engage in productive employment unless such employment 

is incidental and necessary to the training; and 

(iv) The training will benefit the beneficiary in pursuing a career outside the United 

States. 

(2) Description of training program. Each petition for a trainee must include ·a statement 

which: 

(i) Describes the type of training and supervision to be given, and the structure of the 

training program; 

(ii) Sets forth the proportion of time that will be ~evoted to productive employment; 

(iii) Shows the number of hours that will be spent, ~espectively, in classroom instruction 

and in on-the-job training; 

(iv) Describes the career abroad for which the training will prepare the alien; 

(v) Indicates the reasons why such tr$ing cannot be obtained in the alien's country and 

why it is necessary for the alien to be trained in the United States; and 

(vi) Indicates the source of any remuneration received by the trainee and any benefit 

which will accrue to the. petitioner for providing the training. 

(3) Restrictions on training program for alien trainee. A training program may not be 

approved which: 
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(i) Deals in generalities with no fixed schedule, objectives, or means of evaluation; 

(ii) Is incompatible with the nature of the petitioner's business or enterprise; 

(iii) Is on behalf of a beneficiary who already possesses substantial training and expertise 

in the proposed field of training; 

(iv) Is in a field in which it is unlikely that the knowledge or skill will be used outside 

the United States; 

(v) Will result in productive employment beyond that which is incidental and necessary 

to the training; 

(vi) Is designed to recruit and train aliens for the ultimate staffmg of domestic operations 

in the United States; 

(vii) Does not establish that the petitioner has the physical plant and sufficiently trained 

manpower to provide the training specified; or 

(viii) Is designed to extend the total allowable period of practical training previously 

authorized a nonimmigrant student. 

§ 214.202 Special requirements: Participants in a special education exchange visitor 

program. 

(a) Petitioner requirements. (1) Program description. The H-3 participant in a special 

education trainitig program must be coming to the United States to participate in a structured . 

program which provides for practical training and experience in the education of children with 

physical, mental, or emotional disabilities. 

(2) Petitioner facilities. The petition must be filed by a facility which has professionally 

trained staff and a structured program for providing education to children with disabilities, and 
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for providing training and hands-on experience to participants in the special education exchange 

visitor program. 

(3) Restriction. The requirements in 8 CFR 214.201 for alien trainees do not apply to 

petitions for participants in a special education exchange visitor program. 

(b) Suworting evidence. The petitioner for an H-3 petition for a participant in a special 

education exchange visitor program must submit: 

(1) A description of the training program.and the facility's professional staff and details 

of the alien~s participation in the training program (any custodial care of children ml)St be 

incidental to the training), and 

(2) Evidence that the alien participant is nearing completion of a baccalaureate or higher 

degree in special education, or already holds such a degree, or has extensive prior training and 

experience in teaching children with physical, mental, or emotional disabilities. 

§ 214.203 Guam labor certification program. 

(a) Criteria for Guam labor certifications. The Governor of Guam will, in consultation 

with USCIS, establish systematic methods for determining the prevailing wage rates and 

working conditions for individual occupations on Guam and for making determinations as to 

availability of qualified U.S. residents. 

(1) Prevailing wage and working conditions. The system to determine wages and 

working conditions must provide for consideration of wage rates and employment conditions for 

occupations in both the private and public sectors, in Guam and/or in the United States (as 

defmed in section 101(a)(38) of the Act), and may not consider wages and working conditions 

outside of the United States. If the system includes utilization of advisory opinions and 

consultations, the opinions must be provided by officially sanctioned groups which reflect a 
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balance of the interests of the private and public sectors, government, unions and management. 

(2) Availability of U.S. workers. the system for detennining· availability of qualified 
I 

U.S. workers must require the prospective employer to: 

(i) Advertise the availability of the position for a minimum of three consecutive days in 

the newspaper with the largest daily circulation on Guam; 

(ii) Place a job offer with an appropriate agency of the Territorial Government which 

operates as a job referral service at least 30 days in advance of the need for the services to 

commence, except that for applications from the armed forces of the United States and those in 

the entertainment industry, the 30-day period may be reduced by the Governor to 10 days; 

(iii) Conduct appropriate recruitment in other areas of the United States and of its 

·territories if sufficient qualified U.S. construction workers are not available on Guam to fill a job. 

The Governor of Guam may require a job order to be placed more than 30 days in advance of 

need to accommodate such recruitment; 

(iv) Report to the appropriate agency the names of all U.S. resident workers who applied 

for the position, indicating those hired and the job-related reasons for not hiring; (v) Offer all 

special considerations, such as housing and transportation expenses, to all U.S. resident workers 

who applied for the position, indicating those hired and the job-related reasons for not hiring; 

(vi) Meet the prevailing wage rates and working conditions detennined under the wages 

and working conditions system by the Governor; and 

(vii) Agree to meet all Federal and Territorial requirements relating to emplo)rment, such 

as nondiscrimination, occupational safety, and minimum wage requirements. 

(b) Approval and publication of employment systems on Guam. (1) Systems. USCIS 

must approve the system to determine prevailing wages and working conditions and the system 
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to determine availability of U.S. resident workers and ~y future modifications of the systems 

prior to implementation. lfUSCIS, in consultation with the Secretary of Labor, finds that the 

systems or modified systems meet the requirements of this section, it will publish them as a 

notice in the Federal Register and the Governor will publish them as a public record in Guam. 

(2) Ap,proval of construction wage rates. USCIS must approve specific wage data and 

rates used for construction occupations on Guam prior to implementation of new rates. The 

Governor must submit new wage survey data and proposed rates to USCIS for approval at least 

eight weeks before authority to use existing rates expires. Surveys must be conducted at least 

. every two years, unless USCIS prescribes a lesser period. 

(c) Reporting. The Governor must provide USCIS statistical data on temporary labor 

certification workload and determinations. This infotrnation must be submitted quarterly no later 

than 30 days after the quarter ends. 

§§ 214.204-214.205 [Reserved) 
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Jowett, Haley L 

From: 
Sent: 
To: 

Cc: 
Subjed: 

Hi, 

Nguyen, Carolyn Q 
Tuesday, May 19, 2009 5:57 PM 
Bessa, Jane M;Chong, Jenny; Devera, Jennie F; Ecle, Lynette C; Elias, Erik Z; Faulkner, 
Elliott C; Harvey, Mark E; Henson, John C 
Gooselaw, Kurt G 
validity period 

Please confirm that for cases where the work is performed for a third party, we are requesting contracts/SOWs/letters to 
ensure the proffered position is that of a specialty occupation. Further, we would limit the H-1 B approval to the period 
specified in the contract. 

Thanks. 
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Jowett, Haley L 

From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

vsc and esc: · 

Johnson, Bobbie L 
Wednesday, July 28, 2010 7:28 AM 
Perkins, Robert M; Gooselaw, Kurt G; Nguyen, Carolyn Q 
Velarde, Barbara Q; Kramar, John; Renaud, Daniel M; Hazuda, Mark J; Sweeney, Shelly A 
E-E Relationship and Validity Periods 

High 

We have discussed the issue of validity periods with OCC and SCOPS management. OCC and SCOPS agree that 
we should treat all petitioners equally. We should not have any special guidance or practite specific to any particular 
company. As such this instruction applies to all H-18 petitions (including Cognizant). 

In general, the adjudicator does not need to issue an RFE if the petition initially contains evidence of an employer­
employee relationship but the evidence does not cover the full period of time requested on the petition. The petition's 
validity should be limited to the time period of qualifYing employment established by the evidence. Per previous 
instruction, if evidence is submitted for less than a· year, the petition should be given a one-year validity period. 

However, there may still be instances in which the adjudicator determines that an RFE for evidence of the employer­
employee relationship for the full validity period is necessary. In addition, SCOPS would like to provide the following 
instruction for the below situations: 

• the full validity period requested will be provided if the contracUend-client letter indicates that there is an automatic 
renewal clause (depending on the totality of the Circumstances in the petition, an RFE may be issued if the 
contracUend-client letter is outdated); 

• an RFE should be issued if it is evident that the end/termination date was clearly redacted from the contract/end­
client letter; and 

• an RFE may be issued if there is no end/termination date in the contract or end-client letter {this should be on a 
case-by-case basis if we can articulate a reason to ~elieve. that the beneficiary will be benched). 

On a separate note, we do not think that the Service Centers should be put in the position of having to set up meeti_ngs 
with individual attorneys or companies on questions regarding Agency policy. If you receive inquiries from individual firms 
and/or companies requesting such a meeting on validity periods or any other issues regarding the employer-employee 
relationship, please direct them to SCOPS and notify us of the interested party(ies). 

Please let us know if you have any questions. Thanks. 

Bobbie 

Bobbie L Johnson 
Branch Chief 
Business Employment Services Team 2 
ServjM 9Wt!C rperations, USCIS 

(b)(6) 
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Provide darlflc:atlon on whether the officer should Issue a spilt decision on an EOS case 
If there Is a gap between the vahdity of the previous LCA and the a.JI1'8flt LCA, 
speclflcaUy an EOS by the same employer as stated In current SOP. 

The reaulatlon at a § CFR 214.2(h)(15)(U)(B)(1) states that-

An utenslon of stay may be authortzed for a period af up to three years for a 
beneficiary af an H-18 petJtlon In a specialty occupation or an aDen of 
dlstlngulshed merit and ability. The eben's total period of stay may not exceed 
sbc years. The request for eictenslon must be attampanled by either a new or a 
phatocopy of the prior c:ertHk:atlon from the Department of Labor that the 
petitioner c:onttnues t9 have on file a labor condition appl1catlon vahd for the 
period of time requested for the occupation. 

Additionally, 8 CfR § 214.2(h)(9)(1D)(A)(1) states that: 

An approved petition classified under section 101(a)(15)(H)(I)(b) af the Act for 
an allen In a specialty occupation shall be valid for a period of up to three years 
but mav not exceed the vaDdlty period of the labor condition apphcatJon. 

Guklara In the H-18 National SOP (pase 5-69 af 9/30/04 version; page 5-48 of 
11/21/01 version) states that-

Same Emplover &r:eptlon (EOS petltftw rmlvJ: 
If the beneftdary's status has expired prior to the date that yo~ selected as the 
.,rom" date (aa:ordlng to the aeneraJ rule lls1ed above), AND the petition was 
flied by the same employer, then backdate the validity date to the dav after the 
beneficiary's status expires to eltmlnate gaps. If the petition Is flied by a 
dJ.(fetent employer, DO NOT backdate the "from" vabdlty date. 

The H-18 National SOP goes on to state that-

A gap between the expiration of the beneficiary's existing status and either the 
requested -tram• date or the LCA "from• date does not automatically require 
that you deny the EOS request. Look at the evidence provided to detennlne If 
the reason for the gap Is excusable. 

. While the National SOP permits us to close a gap by backdating an EOS with the same 
employer when there is a gap between the expiration of the benefldary's existing status 
and the LCA "from" date, the Service Centers have pointed out that the SOP appears to 
be In confllc:t with the rqulatory requirement at 8 CFR § 214.2(h)(9)01i)(A)(i) that the H· 
18 approval period "mav not exceed the validity period• of the LCA and regulation takes 
precedence over the SOP. 

"The regulation at 8 CFR § 214.2(h)(9)(iii)(A)(i) iS vague and ambiguous as to whether 
the word "exceed• applies to extension periods where the petitioner has an approved 
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petJtlon but nat an approved LCA. The regulation may be read to mean that the 
approved petition may not •go beyond" the ending valldlty period, rather than meaning 
that the approved petition may not "precede" the starting valldlty period of the LCA. 
The SOP confirms that our past practlc:e In Interpreting the regulation, In lltJht of other 
regulatory provisions that allow for untimely extensions In certain clralmstances, Is to 
approve '"dosing the pp" by badcdatlng the valldlty date • To depart from that past 
practfce and .Interpretation may aeate a variety of operation, pohc.y, and Jepl concerns. 

Further, during the period from 11/5/orJto 3/9/10, when uses was tempOrarily 
accepting ti-18 petitions flied wlthouu certified LCA, one of the examples provided In 

the QIJestlons and Answers document on USOS's website at USC!S • Ouest!ons and 
Answers: Tempgrarv Ag:eptance of H=1B Petition Filed without DOL's Certified Labor 
CondJt!on AppDcatlons ILCAsl stated that 

An H-18 petition requesting an extension of stay Is flied with evidence of a 
pending LCA. The requested start:Jns vaDdlty date listed on both the H-18 
petition and pending LCA corresponds to the date the beneficiary's a.~rrent H-18 
statUS expires. However, because of the various delays In the JCERT system and 

the fact that the DOL cannot backdate the startlna validity of an LCA, the LCA 
orlglnolly flied with petltJon is certified with a starting date that Is subsequent to 
the date the beneficiary's current H-18 status has expired. Although the H-18 
petition was timely flied with usas before the beneficiary's status expired, 
there Is a pp between the starting date requested on the H-18 petition and the 
starting date authorized on the certified LCA olfglllfll/y /lied with the petltJon 
(aka "LCA-pp,. 

A: USCS will not deny an H-18 petition flied durlnB this temporary extension on 
the basis that the LCA ortglnally flied with petition was certified after the 

petition was flied, as Ions as the case Is found to be otherwise eligible. In the 
example above, uses will exertlse discretion based on the totality of 
drcumstances to determine whether to Issue a Form 1-94 showing continuous 
authorized stay and extension of stay. 

8 CFR § 214.1(c)(4) allows us the discretion to excuse ai late EOS flllng. OCC interPrets ... · ••• · ~~ Indent: Left: 05" J 
214.llc)(4l to grant USOS the discretion to excuse a late filed oetition despite the 
!anguue of 214.21hH14l st.atlng that a reauf!$ for a oetition extension mav be filed only 
if the validity of the original petition has not expired. A strictly litg!lll reading of the 
petition extension provision in lhl!14l would render the untimely extension provision In I • 

214.1Ccl!4l meaningless as nonimmigrant beneficiaries would. under this aeeroach. nor 
be able to obtain ari aoproval ofthe underMng Petition on whic;h an untimely extension 
of staY reauest could be approyed. These prpyjsjons have been. to date. read together 
and consistently and in a manner that benefrts the petitioner and beneflciarv if they are 

otherwise eligible under the criteria set forth in 214.2Chll15) and 8 CFR § 214.1 !cl!4). . •. ····t Aliiilltlldl f1lni:CIIIDr: Ol51llm 
. A' • " f.DD1RGB(13,13,13)) J 
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+AI& f'eil:llat&F)' JIMVisieA 8 CER § 214.1(cU4l would be rendered meaningless If we dld 
not interpret a CFR § 214.2(h)(9)(1lQ(A)(I)·to allow uses to ac:cept a Jate..flled LCA as 
weD. Example: usas decides, In Its discretion, to aa:ept a late-fl~ EOS where the 
lateness of flUng was due to Jneffecttve assistance of counseL The attomev also Jate.. 
flied the LCA. ·If we change our polity, and faD to close the pp, USCIS would be 

foreclosed from granting the Jate.flled EOS, despite our decision to accept the late EOS 
fiii11J. A decision to change our polity and decide not to close the pp would moot the 
late-flied EOS resulatory provision. 

Therefore, It would be appropriate to close the gap between LCA vaOdlty dates on an 
extension petition with the sanie employer, provided there are no other eligibility · 
Issues. 

·, 
' .. 
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Scenarios VaUdity Period CoJDDJents/Refereuei 
Health Care Worken Velarde Memo dated 05/20/09 

o Unrestricted license Up to 3 years 
Cook Memo dated 11120/01 

o Restricted license 1 year· or duration of restricted license, which 
ever is longer Neufeld Memo dated 03/21/08 

o No license -lack of SS card 1 year 
or valid immigration Notes-
document · o eli~bility must be established at time of 

filing 
o · No license- physical 1 year- if the records include a letter from the o Letter of a scheduled exam is not sufficient 

presence required State Licensing Agency indicating that the . ' 

beneficiary is fully qualified to receive the 
required license upon admission 

Teachers Same guidance as Health Care Worker above Cook Memo dated 11/20/01 . 
Off-sNe Employment 

0 10/25/10 1 year or duration of contract/letter, whichever b Note - this instruction may change when we get the 
o FID List (Active) longer I H·lB Policy Memo 
o H·lB Dependent 
o Inordinate amount of filings 

compared to the number of 
employees '. 

Professions that allows for one to Up to 3 years 
work under the supervision of 
someone who possesses an 
unrestricted Ucense 
Medical Resident Examples- if no State license b required for. 

o State does not require Validity period depends on the exemption • First year of residency -~ve 1 year 
licensing . stipulated (or not stipulate~ by each State during 1 The first 4 years of residency- ~ve 3 years; 

the residency program. (See Examples} or 
I 

1 ·The duration of the residency program (or, 
o Temporary License . 1 year or duration of the license, whichever is conversely, if no time limitations are clearly 

longer stipulated)- ~ve 3 years 
o Permanent License Up to 3 years · 

Unrestrtc/ed license but whh Upto3yem 
annual renewals 
AC21·§106 Remaining of the 6-yr_p_eriod plus 1 year A denied/revoked 1·140 with a pendJng appeal is 

Revised- 09/1112009 
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considered "pending" for the purpose off 106 
extensions. See A s Memo dateti'12127105. 

A€21· §104 Up to 3 years Notes-
o Visa must be unavailable at time of filing 

not date of adjudication 
o Visa number . ed to Coun ofBirth 

0.·1: agd P·l filed by a U.S. Agent Validity period should be ~ven based on the Notes-
. · · validity of the contract between the petitioner. and o There may be a reasonable gap between. 

the beneficiary and the validity of the contmct(s) each assignments or performances 
between the actual employer(s) and the o We may accept a letter from the actual 
beneficiary employer( a) indicating the intent to use the 

~eficiary's services in Heu of a contract 
·These must be the same employers listed on 
theitin I 

Note ~ if the H·l B extension request does not put the beneficiary over the 6-year limi~ do NOT limit the validi~ date simply because there ii 
a din or ·roved l·l40, 

Revised - 09/1112009 

• I : 

301 



H-18 btenaion Beyond the Six-Year Umlt 
All Scenarios 

(Rev. 07-10·09, D2) 

DOL Pinal Bole and the llft'ect on ACll 

The Department of Labor issued its Final Rule effective july 16, 2007. Pan of that rule affecrs the adjudication of ACll 
petitions. As of July 16~ 2007, all approved labor cert:ifications must be fUed in support of an I-140 petition within . 
180 days of the approval date. If no 1-140 is filed within 180 days of the labor certification approval date that labor 
cert:ification becomes invalid. 

H IEL'sAdmtttedABParolea Applylnafor ACllllumpdon: •Federal Register, Vol 72, 61791 (11-01-2007) 

All H or l.s that were admitted at the POE as parolees (DA or DT) can be re-admitted (read COS) by esc officers In H 
or L status and extended pursuant to AC2 if mey remain eligible for H or L status (1-797 validity period has not expired 
at the time of IUing) and are eligible for AC21. If they do not meet the requirements above, the beneficiary will have 
to go to a consulate and apply for a visa. Do a split decision if the position qualifies as a spedaJty occupation. 

H • L's worldng with an llmployment Authqrbadon Document (BAD) pu:nuaut to 8 CJil\ ;17.U.11(c)(9) based on 
a peudlugi-48S applying for ACll Baempdow · 

At. long as the beneficiary remains eligible for H or L status Q-797 validity period has not expired at the time of Allng) 
and is eligible for ACll, then the beneficiary can extend his or her stay beyond the six-year time limit. 

ACll BUJdbWty 

Step Action 

1.1 8e.c:dou 104: Only TWO RequirementS- An approved 1-140 and n0 visa Is immediately available. 

IF ••• TIIJIN' ••• 

At the time of 1\Jing, the 1-140 has been approved and 
the visa IS NOT available [regardless of whether an l­
+85 is pendlna]. 

Grant up to 3 years of AC 21 if me 
petitioner requests it and lhe LCA covers 
the requested time. 

At the time of filing, lhe 1-140 has been approved and 
me visa II available 

They do not qualify for AC 21 under 
Section I 04. Go to step 1.2 to determine 
eliRibil.iry under Section I 06. 

1. 2 Secd.ou I 06: Exemption of the 6-year limit due ID lengrhy adJudication. 

IP ••• 

• The labor certification is unexpired* at the time of filing lhe Form 
1-129 H-18 extension; and 

• The labor certification was filed with DOL or lhe 1-140 was filed 
with usas at least 365 days: 

0 prior to me six-year limit date, or 
o prior to the requested sran date [if the 6-year limit has 

already been reached]; and 

• No final decision (including pending appeals) is made ro: 
o Deny the application for labor certification; 
o Revoke the approved labor certification; 
o Denythe 1-140 petition**; or 
o Grant or deny the. alien's application for immigraiu visa 

or for adjustment of scarus [Form 1-4:85]. 

TIIJIN' ••• 

Grant up to one year 
of ACll beyond any 
time remaining ori 
the allen's 6-year : 
maximum stay -
including recaptured 
time - not to exceed a 
total of three (3} . 
years. 
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The petitioner fails to comply with any one ( I) of the above. Deny AC21 benefits. 
Gram additional time 
for rhe balance or' the 
6-year ltmlt Jf 
eligible, including 
recaprured time, or 
other exempt time -
not to exceed a total 
ofthree (3) yean. 

"Unuplrecl Labor Cerdfladon JIJ:plalned% DOL Perm Fraud rule [see 20 CFR 656.30(b)] 

On or after July 16 2007: The peddoner has 180 calendar days after rhe permanent labor certlficatton was 
approved by DOL in which to file the certJficadon in ~uppon of a Form 1-140 wirh USCIS - or the labor 
cerdficadon becomes invalid. 

Prior to July 16 2007: Cerdficadoos approved by DOL, must have been filed in suppon of an 1-140 pedrlon 
prior to January 13, 2008, in order to be valid (180 calendar days af\er the effective date of the DOL final 
rule). 

Srnmd or Subsequent 1-140 Piled: If the first 1-140 was denied, the flling of any subsequent 1-140's using the 
same (original) labor cerdficadon that was submitted ln support of the previously denied 1-1 +0 - keeps that 
labor certiflcadon valid for AC21 eligibility unless the labor certification Is revoked by DOL 

••Approved.l-140 lk VIsa AnUable: 

If the 1-140 was recendy approved, HQ stated that we need to give time to file an 1-485. So officen can use 
di&eretion here and grant I year AC 21 on a recendy approved 1-140 (visa available) to allow time for the 
benefidary to file an J-485, if either the 1-140 or labor cen is more than 365 days old at the dme of the.alx 
year anniversary date. 
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EOS-SAMEEMPLOYER 

Make note of: 
• Date current H·IB status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 

Questions to ak: 
• Is the·beneficiary in status? If no see Note 1 
• Is the .petitioner requesting dates beyond the 

beneficiary's six year limit? If yea see Note 2 
• Is the petitioner requesting nelabned time? If 

soseeNoteJ 

Validity date Win begiD one day after the current 
H-IB status expires and wUJ be valid for at most 
three years or until the beneficiary has reached the 
six year limit; unless, the petitioner requests Jess 
time I!Dd/orthe LCA's validity dates restrain the 
atljudicator ftom gnmting three years or up to tbe 
six year limit. 

CHANGE OF STATUS 

Make note of: 
• BeoeficiaJ:yts current status 
• Date cummt status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 

Questions to uk: 
• Is tbe beneficiary cmrentJy in valid status 

and/or will the beneficiary be in valid status 
when tbe COS is to begin? If no see Note 1 

• Is the petitioner requesting dates beyond the 
beneficiary's six year limit? If yes see Note 2 

• Is tbe petitioner requesting reclaimed time? If 
soseeNote3 

Validity dates will begin no earlier than the date 
of acljudication m: will be valid at a date later than 
the date of adjudication if 1) the petitioner 
requests a later start date, or 2) the LCA is valid 
at a later start date, and wiJI be valid for at most 
three years or until 1) the beneficiary has reached 
the six year limit, and/or 2) the petitioner requests 
Jess than a three year extension, and/or 3) the. 
LCA is valid Jess than a full three year extension. 

EOS- DIFFERENT EMPLOYER 

Make note of: 
• Date cummt H-lB status expires 
• Dates Usted on LCA 
• Dates requested by Petitioner 

QuestiODS to uk: 
• Is the beneficiary in status? If no see Note 1 
• · Is tbe petitioner requesting dates beyond the 

beneficiary's six year·limit? If yes see Note 2 

\ 

• Is tbe petitioner requesting reclaimed time? If so see 
NoteJ 

Validity date will be&fD no earlier than the date of 
aufudication m: will be valid at a date Jat8r than tbe date 
of adjudication if 1) the petitioner requests a later start 
date, or 2) tbe LCA is valid .at a later start date, and will 
be valid for at most three years or until 1) the beneficiary 
has reached the six year limit, and/or 2) the petitioner 
requests leas than a three year extension, and/or 3) the 
LCA is valid less than a full three year extension. 

Note l: Beneficiary out of Status · 
If otherwise approvable, b,m the beneficiary's status 
expires before the extension or change of status is 
requested to or legally can begin (e.g. due to H-.IB cap), 
the officer must issue a split decision, denying the 
extension or change of status while approving the 
nonimmigrant classification. 

Note 2:Eitension Beyond ~Year Limit 
Four circumstances exist which enable 'validity dates to 
nmge beyond the six year H-1 B limit: 

I) AC-21 issues (see below) 
2) Itinerant/seasonal work• 
3) Border crosserslborder commuters• 
4) Reclaiming time (see note 3) 

• itinerant/seasonal wort and border crosserslcommutm an: relatively 
rare and will not be dis:usscd hac. Sec your supervisor and/or c:oaeh 
for more informalion. 

AC-ll questions: 
• Is there evidence of a labor.certiftcation or immigra.nt 

petition that has been JH!nding over 365 days? If so, 
the adjudication. can extend beyond the sixth year in 
one year increments. 

• Is there evidence of an approved 1-140, but the visa is 
· not available? If so, the adjudicator can approve 

beyond the 6* year for up ~three years. 

Note 3: Reclaimed time 
Days spent outside the United States during the validity 
period will not be counted toward the maximum period 
of stay; the petitioner must submit independent evidence 
documenting any and all periods of time spent oUtside 
the United States. See Matter of IT Ascent and Aytes 
memo dated 1012112005. 
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u.s. CitizensbiJ> 
and ImmigratiOn 
Services 

esc· H-16 Matte·rs· 
Ju!y 7, 201<1 Issue 7 

Reminders 

• Unscheduled VIBE o·~ges 

When VIBE Is experlendng unscheduled outages or Issues, officers should follow these procedures: 

1. Report the unscheduled VI8E outage to the SISO and the CSG!oVfBii e-ma·u box; 

2. Continue adjudicating cases while the unscheduled VI8E outage Is being resolved; 

3. Do not hold cases while waiting for the unscheduled VI8E outage to be resolved; and 

4. If officers still have unchecked cases when the unscheduled.VIBE outage Is resolved, officers 
should complete the VI8E checks at that time. · 

• tt~1B Adjudicative Priorities 

At the H-18 meeting on June 24, 2014, officers are reminded ofthe following adjudicative priorities: 

• An appeal should have an adjudicatiVe action {treating the appeal as a motion and granting 
motion and the Form I-129 or forwarding the appeal to the AAO) within 5 days of receipt Into 
the officer's workstation; 

·•·Finish any remaining untouched H-18 cap cases; and 

e:H-:18 cap resubmits should be adjudicated within two weeks of the responses. 

Procedural Guidance 

• AC21 beneflts·:.for. derivatives 

An H-18 petition beneficiary does not qualify for AC21 benefits based on pending or approved 
permanent labor certification, Form 1-140, or Form 1-526 filed on behalf of the benefidary's family 
members. 

Whenever an officer adjudicates a request for AC21 benefit, the officer must firSt check whether the 
permanent labor certiflcatlon,.Form I-140, and/or Form I-526 was flied for the H-18 petition 
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benefldary, not for his or her spouse or other family member. AC21 benefits cannot be granted to an 
H-18 petition beneficiary If the petition benefldary does not have a pending or approved permanent 
labor certification, Form I-140 or Form I-526 flied on his or her own behalf. 

CFDO Corner 

There has been a change In the CFDO referral process for Form I-129 EOS where the benefldary 
already changed status from F-1 through a prior petition. The reason for streamlining these SOFs Is 
that the hit Is on the suspect school and not the benefldary. 

Referral process for suspect schools where the hit ·relates to the school and not the 
beneficiary: 

(b )(7)( c) 1. The ISO will send an e-mail to the Duty Officer (DO) ad I · 
I I with the folloWing message In the subject line "Standard SOF Request 
fOr tECS hit on Suspect School • (fill In the suspect school's name). The body of the 
email should lndude the receipt number and benefldary Information; 

2. The DO will Input the receipt number, benefldary Information, and other pertinent Information 
Into OS; 

3. The DO will pull the requested· school's SOF and email It to the ISO; 

4. The ISO will print out the SOF and place It on the non-record side of the file; 

s. This process will take a maximum of five business days to complete, from when the ISO first 
emalls the DO to when the DO sends the SOF; and 

6. If there are requests exceeding this five business days tlmeframe, the ISO will ask the 5150 
to send an e-mail to~::.!~) Oc·~'~u; .. lopez. CFDO will then follow up with the request. ; 

For all other TECS hits (COS from F-1 to H-18) where research on the benefldary and the suspect 
school Is needed, please continue to send those flies to CFDO with a fraud referral sheet. 

Questions and Answers 

Question 1: For concurrent employment, must the validity end-date match the existing H-18 
employment end-date? 

Answer 1: No. USCIS may grant H-18 concurrent employment for end dates that do not match the 
existing H-18 employment end-date. Of course, all H-18 requirements must be met such as the three­
year maximum, the six-year limit, AC21, LCA, or licensing. Concurrent employment start date Is the 
date of adjudication or the requested start date, whichever Is later. · · 

Furthermore, maintenance of status should be verified for the existing H-1 8 employment. Maintenance 
of status Is especially Important when the existing H-18 employer was approved as a cap-exempt 
employer and the beneficiary Is seeking concurrent employment at a cap-subject employer. A' ~,1 ,, J :~:: 
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2L:~::'I:' l:·;:JJir::y tm:tt~;:,r:.:m.d~~..-t. from Donald Neufeld states that when an H-18 worker who works for a cap­
exempt employer seeks concurrent employment with a cap-subject employer, the offtcer should verify 
that the H-18 worker Is still employed with the cap-exempt employer. If the H-18 worker "ceased" 
employment at the c:ap·exempt employer, the H-1B worker Will become cap-subject and the worker 
may be Ineligible for the requested benefit. 

Question 2: For AC21 Section 104(c) purposes, do we use the H-18 worker's country of birth or 
country of dtlzenshlp to determine whether an Immigrant visa Is available? 

Answer 2: INA 202(b) states that the foreign state to which an Immigrant Is chargeable Is determined 
by birth within that foreign state. There are several exceptions to this country of birth chargeablllty. 
These exceptions are generally requested when an allen applies for an Immigrant visa or adjustment of 
status. For AC21104(c) purposes, use the H-18 worker's country of birth to determine Immigrant visa 
availability. Please see your supervisor If the Form 1-129 requests aoss-chargeablllty. 

H·1B in the News 

CSC H·1 8 Matters July7, 2014 
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Services 

CSC H-1 B Matters 
April17, 2014 Issue 2 

Reminders 
• The contractors will not place ADIS printouts Into FY2015 cap cases from April a, 2014 through April 
19, 2014 (the ftrst two weeks of FY2015 cap data entry). This Is for FY2015 cap ftllngs only. On April 
22, 2014, the contractors will resume pladng ADIS printouts Into FY2015 cap cases. If there are no 
ADIS printouts In the ftle, officers must place ADIS printouts Into all H .. 1B cases seeking a change of 
status, extension of stay, or amendment of stay. The ADIS printouts must be within 15 days of the 
adjudication date. Follow ·these Instructions to place date and FOUO marks Into Internet Explorer 9 
{Windows 7) printouts: 

1. Open Internet Explorer, 
right dick on the Tabs bar and 
select Menu bar. See picture. 

2. Click File and then Page 
setup. 

3. Select Custom In the ftrst 
drop down menu under Footer. 

4. Replace the footer In the 
Custom dialog box with FOR 
OFFICIAL USE ONLY. 

5. Olck OK on the Custom dialog box. 

6. Ensure that one of the next two drop · 
down menus under Footer shows "Date In 
short format." If not, select that footer. 

7. Olck OK In the Page Setup dialog box to 
save settings. 

HcatJcq llld liiGCtn 
Helder: Foccer: 
,~~------------~·11~ 

~'6~-~--------~~11~ 

Page 1 of6 

1hts newsletter Is Intended solely to provide information to tallforma Service center's employees regarding H·1B Issues. It Is not 
Intended to, does not, and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at law 
or by any indMdual or other party In removal proceed1ngs, tn litigation with the United States, or In any other form or manner. 

308 



• The EB-1 and EB-3 sections have dedicated fraud POCs for H-18 related cases. The POCs are 
currently working on cases In the lookout list and untouched cases from CFOO. If officers made 
referrals to CFOO, those referrals will be returned to the referring officers. If officers see fraud 
Indicators or emerging trends In their cases, they can contact one of the following POCs for guidance. 

• Wendy Clark (SISO) • Quan Diep 
• Ken Luu (SISO) • Gwendolyn ltpick 
• Lorri Aguilar • Beverly Un . 
• Christel Artuz • Hui-Lan Un 
• Josef Avecllla • John Mik.alson 
• Rachel Baca • Jason Nguyen 
• Keith Brandino :• Hernando Quandt 
• Renato Crisostomo • Unda Rasson 
• Yen Kim Dao • Rekha Rangaswamy 

Procedural Guidance 

• New six years for a beneficiary previously In H•ll or L·l status 

8 CFR 214.2(h)(13)(lii){A) and 8 CFR 214.2{1)(12){1) provide that a beneficiary who has spent a total of 
six years In the u.s. In H-18 status, five years In L·1B status, or seven years In L-1A status and 
combinations of all three may not be readmitted as an H~18 unless the allen has been outside the U.S. 
for the Immediate prior year. Immediate prior year has been Interpreted to mean that the allen was 
outside the U.S. for a total of one year prior to his or her last admission. Brief trips to the U.S. as a 
visitor for pleasure or business do not Interrupt the one year requirement but those trips also do not 
count toward the one year requirement. 

Numerous H-18 cases have been approved where the beneficiaries did not meet the one year 
requirement. Whenever a petitioner seeks a new H-.18 ~Y for a beneficiary, officers must determine 
whether the beneficiary was previously In H-18 or L-1 status through checks of ADIS, TECS, CLAIMS 
National, and/or ceo. Do not rely on the petitioner to fully disclose all periods the beneficiary has 
spent In H-18 or L-1 statuS~ The petitioner may not know or has not been told of all periods the 
beneficiary has spent In H-18 of L-1 status. These checks must be done even If the beneficiary Is 
consular processing because the beneficiary may not have met the one year requirement. If there are 
unexplained gaps In the beneficiary's H-18 or L-1 stays, an RFE should be Issued to address these 
gaps. 

A common scenario Is for an H-18 worker to change status to F-1 at the end of the H-18 worker's sixth 
year. The worker did not leave the u.s. after changing status. Several years later, the now F-1 
student seeks another six years In H-18. This student does·not qualify for another six years in H-18 
because the student did not spend at least one year outside the u.s. after the end ofthe student's prior 
H·lB stay. Please do not assume that just because this student Is In F-1 status that the student has 
met the one year requirement. Officers must verify a beneficiary's prior H-18 or L-1 stays with system 
checks. ' 
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Numerous factors such as a beneficiary's prior H-lB or L-1 stays; when the benefldary departed the 
u.s.; when the Form I-129 was flied; when the benefidary returned to the u.s.; when the benefldary 
will begin work; or the benefldary's nonimmigrant sti;itus, will determine whether a Form I-129 for· 
another Six years In H-1B can be approved. Officers are encouraged to send detailed e-malls to the 
(;:st.: H:u::. ~'1/\ll~:Ls mailbox for questions on this Issue. 

~ H·1B Cap VJBI Checks and Printouts 

Each H-lB case requires at least one VIBE score check prior to an adjudicative action (RFE, rro, lTR, 
Approval, Denial, or Revocation). VIBE score can be checked In VIBE through the VIBE Status Reports 
rvsRs") or the score can be found In CLAIMS GUI and/or Mainframe. VIBE printouts, either the VSRs 
or CLAIMS printouts, are not required to be placed Into the file. . \ 

If an·RFE/ITD was Issued, the following If-Then table provides for follow-up VIBE checks for H-1B cap 
cases only: 

H-11 CAP VJBI CHECKS 
If VIBE score In YSR or and VJBE score Is and an RFE/JTD 

CWMSis addressing petitioner's 
• WAll 

* All RFEs for VlBE related Issues require supervisory concurrence (b )(7)( e) 
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• RFE for H-1B fees 

The current practice Is to Include all other requests (If necessary) on an RfE for H-18 required fees. 
Please do not send an RFE for the H-18 required fees and then a subsequent RFE for other requests. 

Questions and Answers 
Question 1: What should an officer do If the beneficiary's passport has expired at the time the Form I-
129 requesting extension of stay was flied? 

Answer 1: USCIS has some discretion regarding passports on extensions of stay. 8 CFR 
214.1(a)(3)(1) provides that a benefldary seeking an extension of stay must present a passport only If 
requested to do so by DHS. The passport must be valid at the time the Form 1·129 was flied.·. Also, a 
benefldary who Is required to present a passport to be admitted to the u.s. must keep his or·her 
passport valid for the entire period of his or her stay In the u.s. 

If the benefldary's passport Is expired at the time the Form I-129 extension of stay was flied, the 
current practice Is to send an RFE for a valid passport. If evidence Is presented that the beneficiary 
subsequently obtained a valid passport; made an .effort to obtain a valid passport; or the benefldary 
reasonably articulates why a valid passport cannot be obtained, the current practice Is to grant the 
extension of stay. A denial of the extension of stay for not having a valid passport should be rare and 
such denial must be discussed with a supervisor. 

If no passport copy Is present In the file, system searches In ADIS, TECS, and/or CCD should be 
conducted to find a valid passport. Discretion can be applied whether a copy of a passport should be 
requested In an RFE. 

Also, on extension of stay, please do not limit a benefldary's stay to the validity of the passport 
because there are no regulatory provisions for such limits. 

Question 2: When a Issuing a split dedslon, should the officer change Part 2, Question 4 of the Form 
I-129 to •a. Notify the office In Part 4 so each benefldary can obtain a visa or be admitted"? Should 
the officer update Part 2, Question 5 of CLAIMS GUI to "A: General Petition - no cos or EOS 
requested"? 

Answer 2: No. Do not change Part 2, Question 4 of the Form 1-129 to "a. Notify the office In Part 4 so 
each beneficiary can obtain a visa or be admitted". Instead, officers must write "'Split Decision" In the 
Partial Approval box of the Form 1-129 and attach a Form 1-541 denial. Officers must also designate a 
consular post, PFI or POE on the Form 1-129. Do not forget to annotate the duplicate Form 1-129 (if 
any). 

Also, do not update Part 2, Question 5 of CLAIMS GUI to "A: General Petition- no COS or EOS 
requested". When the clerk updates the split decision In CLAIMS GUI, the derk will select the proper 
approval language and send the Form 1-541 denial Instead of a Form 1-94. 
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CFDO Corner (b )(7)( c) (b )(7)( e) 

Exdtlng changes have been happening In the CFDOI Immigration Officers have been added to Team 2 
-the CFDO team that Is dedicated to ·H-18 fraud cases. The CFDO H-18 Fraud Team Is: 

pREMIUM PRQCp:ss!NG .OUUNG 

If you have a Premium Processing case, please walk the case down to the CFDO so that the case can be 
processed In a timely manner. A PP Incoming Box (Goldenrod)" has been set up outside of SIO Lopez 

'workstation WS12014. 
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H-18 in the News 

• Founder of bogus Pl~asanton college Js guilty In "visa mllln case I March 25, '2014 1 Contra Costa 
Times 

• Pr. George's schools' decision on visas leaves Aliplno teachers uncertain about their futures 1 April 
11, 2014 I The Washington Post 

• Massachusetts' Clever immigration reform workaround I April 14, 2014 1 Fortune 

Please send your suggestions, topics or questions to the esc HlB Matters mailbox. 
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. Jowett, Haley L 

From: Gooselaw, Kurt G 
Sent: 
To: 
Subject: 

.Wednesday, March 24, 201011:48 AM 
Wolcott, Rachel A; Dela Cruz, Charity R 
FW: Limiting H-lB Validity Dates 

Please advise on this. I believe we are issuing an RFE where the EE relationship has not been established for the period 
requested - whatever time is being requested whether less than or more than 1 year. Right? 

From: Sweeney, Shelly A 
Sent: Wednesday, March 24, 2010 9:37 AM 
To: Nguyen, carolyn Q; Gooselaw, Kurt G 
Subject: FW: Umiting H-1B Validity Dates 

Kurt and Carolyn, 

Does the esc handle these cases the same way that VSC outlines below, or do you handle them in a different manner? 

Thanks! 

Shelly 

From: Perkins, Robert M 
Sent: Wednesday, March 24, 2010 11:12 AM 
To: Johnson, Bobbie L 
Cc: Doherty, Shannon P; Sweeney, Shelly A; Bolog, Marguerite M; Bouchard, Armanda M; Howrigan, Tanya L; 
Parascando, Bridgette H; Mccarthy, Thomas F; Burford, Mary H; Young, Claudia F 
SubjeCt: RE: Umiting H-1B Validity Dates · 

Bobbie, 

The Q&A accompanying the employer-employee memo states: 
I 

. "If you do not initially provide sufficient evidence of an employer-employee relationship for the duration of the requested 
validity period, you may be given an opportunity to correct the deficiency in response to a request for evidence (RFE)". 

In order to minimize the number of RFEs issued, we intend to proceed as follows until further clarification is provided: 

• If an employer-employee relationship has been established for a year or more and the petition is otherwise 
approvable, we will limit the petition's validity to the time period of qualifying employment established by the 
evidence. If we have to request evidence for some other reason, we will give the petitioner an opportunity to 
correct the deficiency in said RFE. 

• If an employer-employee relationship has been established for less then a year~ we will give the petitioner an 
opportunity to correct the deficiency in response to a request for evidence. 

Thanks, 

Rob 

From: Perkins, Robert M 
Sent: Friday, March 19, 2010 6:56AM 

1 
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To: Johnson, Bobbie L; Young, Claudia F 
Cc: Doherty, Shannon P; Sweeney, Shelly A; Gooselaw, Kurt G; Nguyen, carolyn Q 
Subject: FW: Limiting H-lB Validity Dates 

Bobbie and Claudia, 

As you are aware, VSC did not limit validity dates as a general rule prior to the release of the employer-employee memo 
and follow-up Q&As (email from Shelly on 2/24/10) noted in blue and red below. Since providing guidance to our officers 
(see Mandy's message below) we have encountered a few scenarios that we would like further clarification. 

1- See attached Wipro example - This petition seeks a COS for two years and 8 months. Until the 
employer-employee memo came out, we accepted their statements of in-house employment knowing 
they were liable for their statements and accountable during any site visit. We granted the time 
requested. The beneficiary of this petition will be working at a Wipro location in East Brunswick, NJ on 
a project for Cisco Systems, Inc. The project and its length are not documented. Since the employer­
employee memo came out we have started requesting evidence of the duration of the in-house project 
for companies that are H-1 B dependent, meet the 1 0/25/1 0 criteria, or have fraud concerns. Note: 
Wipro filed over 2,500 H1B petitions between 10/1/2008-9/30/2009. I personally would prefer not to 
issue thousands of RFEs for our top filers such as Wipro, Tata, Cognizant, lnfosys, etc. when the 
duration of an in-house project is not documented, ~ut will do so if that is what SCOPS expects. The 
better alternative may be to limit the stay to one year without the benefit of an RFE? 

2-: See attached lnfosys example - The end client letter states 'We anticipate a need for the services of 
500 lnfosys personnel for 2 years commencing from the date they arrive in the US in H-1 B status. If 
the beneficiary is abroad, we won't know the date of arrival, so we intend to grant two years without 
issuing an RFE and allowing the petitioner to submit additional evidence for the duration ofthe validity 
period requested. 

On this topic, the Q&A that accompanied the employer-employee memo addresses limiting validity (question 7, 
page 2). Has any of the further clarification below (specifically the one year rule) been shared with our 
stakeholders? Now that we are limiting validity periods, AI LA is inquiring on individual cases. It would be 
helpful to know what you have or have not shared with our stakeholders at this point. 

QUESTION: For in-house work assignments will we accept the petitioner's statement regarding the work assignment or 
can we request evidence to validate the petitioner's claim? For example, the beneficiary will work on a project at the 
petitioner's location. The petitioner indicates the project is for their client Whirlpool. Can we request documentation that 
serves as evidence of the agreement between the petitioner and Whirlpool? We would probably avoid this line of 
questioning with large well known companies, however I have concerns that the small IT staffing-type companies will try 
to make the in-house claim after receiving an rfe for an itinerary and right to control, when in reality they probably don't 
have facilities to house their workers. Many of these small IT staffing companies have mail and phone services at an 
office b~ilding, without renting space (aka a virtual office). 

RESPONSE: If an adjudicator is not satisfied with the evidence submitted by the petitioner to establish that a valid · 
employer-employee relationship will exist when the beneficiary is placed at an in-house work assignment, the adjudicator 
may request additional evidence as needed. Please remember, you cannot specifically require submission of a particular 
type of document unless it is required by regulations. 

QUESTION: How much time do we provide for a validity period if there is evidence of an employer-employee relationship 
for less than one year? 

RESPONSE: If sufficient evidence of an employer-employee relationship for the duration of the requested validity period 
is not demonstrated, you may issue an RFE to give the petitioner the opportunity to correct the deficiency. If the 
response to the RFE still does not demonstrate an employer-employee relationship for the entire period requested 
then a validity period of no less than one year (but up to the duration of the period of time that a valid employer-employee . 
relationship has been established) may be granted if the petitioner establishes the employer-employee relationship for a 
period of time less than the validity period requested as long as: 
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• the petitio~ is otherwise approvable; 
• the beneficiary will not exceed the maximum allowable period of time in H~1 B status (or under AC21 ); and 
• the LCA is valid for that period of time. 

QUESTION: If the petitioner is an IT consulting firm and there is evidence of an in~house project for one year, but three 
years is requested, do we give the one year or the three years? · · 

RESPONSE: The petition may be approved for the duration of time in which an employer-employee relationship has 
been demonstrated (please see the response above for further information). 

Thanks, 

Rob 

From: Bouchard, Annanda M 
Sent: Friday, February 26, 2010 4:23 PM 
To: VSC Allied Group 3; VSC Allied Group 6 
Subject: Limiting H~ lB Validity Dates 

Hello H-lB Officers, 

This email provides guidance on limiting H-lB approval dates for petitioners who are required. to provide 
an itinerary of employment (H-lB dependent employers, employers meeting the 10/25/10 plus 1 criteria, 
and employers with an SOF). Please consult with the H-1B guide beginning on page 31 if you have 
questions about the itinerary requirement for these categories. These are the same itinerary 
requirements that have been in effect since April 2009. 

• Effective today, for those employers that we require to establish an itinerary, we will' limit the 
validity dates to the duration of the documented work assignment or one year. whichever is 
longer. In other words, approvals will be for at least one year or for the duration of the 
documented work assignment. 

• If you are adjudicating a new case and there is sufficient evidence of a work assignment, either 
in-house or at a client location,, but the length of the work assignment is not indicated, send the 
attached rfe. -

• If you already have or you will be sending an rfe in CG using 2134. 2135. or 2139, then the work 
assignment dates have been requested. Upon reviewing the response, grant an appropriate 
amount of time, for no less than one year. / 

• In-house employment follows the same rule. We will limit the validity dates to the duration of 
the documented work assignment or one year, whichever is longer . 

Please forward questions to the AG3 Senior mailbox, as I will be our next Monday and Tuesday. 

Thank' you, 

Mandy 
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Jowett, Haley L 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

All, 

Sweeney, Shelly A 
Friday, July 17,200910:23 AM 
Gregg, Bret S; Nguyen, Carolyn Q; Gooselaw, Kurt G; DelosSantos, Marisol; Hazuda, 
Mark J; Perkins, Robert M; Lockerby, Beth A 
Kruszka, Robert F; Cummings, Kevin J; Williams, Carol L 
FW: USGS Update Guidance to Employers 
USOSUpdate1(PT -OT)July172009.doc; USOSUpdate1(PT -OT)July172009.pdf 

The PT/OT press release was issued today. 

Thanks! 

Shelly 

From: Clark, Matthew J 
Sent: Friday, July 17, 2009 10:37 AM 
To: Alfonso-Royals, Angelica M; Ash, Matthew L; Bacon, William H; Bentley, Christopher S; Blauvelt, Sally; Brown, 
Katherine HS; Brown, Meddle; cabrera, Marilu; carter, Constance L; Chandler, Matthew; Chang, carrol; Clark, Matthew J; 
Ellis, Rachel; Frymyer, John M; Garcia-Upson, Maria; Garner, Angela L; Gradowski, Leonard S; Herrmann, Mi:uy K; Jones, 
Rendell L; Key, Donnell E; Kielsmeier, Lauren; Kuban, Sara; Kudwa, Amy; Lacot, Rosalina; Mattingly, Kathryn A; 
Mccament, James W; Mcgee, Ramona L; Melero, Mariela; Metellus, Harry SJ; Murnane, Kristin M; Murray, Jeff J; 
Nicholson, Claire K; Ostapowich, Stephanie A; Prince, Ullian L; Rhatigan, Chris; Rodriguez, Miguel E; Roles, Rebecca J; 
Rummery, Sharon; Santiago, Ana E; Santos, David M; Scarborough, Sarah Frances; Scheidhauer, Sharon E; Sebrechts, 
Marie T; Strong, Susan; lintary, Ruth E; USOS Web Publishing; Vick, Frank R; Wheeler, Shannon L; Wilcox, ,Julia D; 
~~~~G . 
Cc: Sweeney, Shelly A; Cummings, Kevin J; Salf:!m, Claudia S 
Subject: USOS Update Guidance to Employers 

Hello All, 

Summary: 
U.S. Citizenship and Immigration Services (USCIS) today issued guidance to certain employers who received a denial of 
Form 1-129, Petition for Nonimmigrant Worker, requesting H-lB classification for a beneficiary to practice in a health 
care specialty occupation prior to May 20, 2009. 

Documents: USCIS Update (This time without Draft watennark, my apologies for the recall) 

Date for Release: For Immediate Release Friday, July, 17, 2009 

Guidance: 
·• Regional Media Managers- For your Infonnation and your use as appropriate. 
• Community Relations- For your.infonnation and distribution as appropriate (I have included the PDF for 

your use as appropriate). 
• Congressional- For your infonnation and distribution as appropriate. 
• Internal- For your infonnation and your use as appropriate. 
• Customer Service- For yol.lf infonnation. 
• · New Media- Please post on the home page and in the press room. 
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Best Regards, 

Matt Clark 

Matthew J Clark 
Communications Strategist 
Office of Communications 
U.S. Citizenship and Immi~tion Services 
matthew.· .clark dhs. ov 

ffice 
lackberry 

(b)(6) 
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USCIS Update 

Office of Communications 

U.S. Citizenship 
and Immigration 
Services 

July 17, 2009 

USCIS Issues Additional Information to Employers Whose H-lB Petitions for 
Health Care Specialty Occupations Have Been Denied 

WASHINGTON-U.S. Citizenship and Immigration Services (USCIS) today issued guidance to certain 
employers who received a denial of Form 1-129, Petition for Nonimmigrant Worker, requesting H-lB 
classification for a beneficiary to practice in a health care specialty occupation prior to May20, 2009. 

If the Form 1-129 was denied solely on the basis that the beneficiary did not possess a Master's or higher 
degree in the field, the petition may be reopened on service motion and will be adjudicated in accordance 
with the May 20, 2009 memorandum on "Reguirements for H-1 B Beneficiaries Seeking to Practice in a· 
Health Care Occupation," which provides clarification on the standards for H-IB health care specialty 
occupations. USCIS will only review denials of petitions for which it has received a written request for 
review from the petitioning employer or its representative. 

USCIS is requesting that employers whose petitions were denied on the above basis send an email to the 
Service Center that issued the denial of Form 1-129 to request review of the denial. An affirmative 
request for review from the petitioner or its representative is required to expedite this process. In light of 
recently-issued guidance, USCIS is providing a special accommodation to the public by initiating Service 
Motions to Reopen (upon receiving an email request) in lieu of requiring petitioners to file an appeal. 
Therefore, USCIS is not requiring petitioners to submit an appeal fee or any other fee in this instance. 

Requests should include "PT/OT Service Motion Request" in the subject line of the email, and will be 
accepted through Augtist 14,2009. Requests for review ofH-lB health care specialty occupation 
petitions that were adjudicated at the California Service Center should be sent to: 
csc-ncsc-followup@dhs.gov. 

Requests for review ofH-lB health care specialty occupation petitions that were adjudicated at the 
Vermont Service Center should be sent to: vsc.ncscfollowup@dhs.gov. 

Affected petitioners requesting USCIS review of their H-IB petition(s) are not required to submit a copy 
of the May 20, 2009 memorandum, but should explain how the beneficiary meets the standards set forth 
in that memorandum. Also, as with the reopening on a Service Motion, USCIS must be satisfied prior to 
approval that the beneficiary is currently eligible to practice in their respective health care occupation in 
the state of intended employment. Petitioners are advised to document this evidence. In any case where 
USCIS cannot make a final decision on the record before it, USCIS may request additional information. 
If the petition was denied upon additional grounds, or if the petitioner fails to submit requested evidence 
of the beneficiary's continuing eligibility, the original denial of the case will be affirmed. 

For additional information, call the National Customer Service Center at (800) 375-5283. 

-USCIS-
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1·129 H·lB 
Requirements & Authority · 

Adjudication Guide 

. ~· I '. 'sTATuTE,:REGULATION: MEMORANDUMs;:!NFO, etc. 

Filing Requirements '' .. .. 
1 

'·: 
h 

[; .. 

Filing -when to 
... no more than six months prior tothe 8 CFR 103.2(a)(1). Instructions hold same weight as regulation. See 1-129 
start date or end of the current validity Instructions. "Generally, a Form 1·129 petition cannot be filed more than 
period. six months prior to the date employment is scheduled to begin." 

Fees 
'Base Fee $ 8 CFR 103.7 & 1·129 Instructions ·-

325 
Employer Fees- ACWIA Omnibus Appropriations Act for FY 2005 (effective December 08, 2004) 

reinstituted the American Competitiveness in the Workforce Improvement 
26 or more employees Act (ACWIA). See 214(c)(9) of.the Act. 

$1500 
• Applies to initial & first extension filing only . 

25 or less employees $ • Does not apply to second or subsequent extension of stay filed· by 
750 the employer regardless of when the first extension of stay was 

filed or whether the $1,500 or $750 filing fee was paid on the 
initial petition or the first extension of stay. 

• Does not apply to petitioners eligible for fee waivers- see below . 

NOTE: ACWIA fees cannot be paid by the beneficiary. See INA 212 
(n)(2)(C)(vi)(II). Data entry rejects petitions if beneficiary pays ACWIA 
fees. USCIS should not deny or revoke the petition if it is discovered the 
beneficiary paid these fees. DOL can· impose penalties and seek 
reimbursement to the alien for ALL fees, e.g., initial, first extension with 
same employer, change of employer, and ACWIA. <Rev. 01·27·2010) J 

Public Law 111·230 Signed into law by President Obama on August 13, 2010. This fee is in 
$2,000 addition to the base processing fee, the existing Fraud Prevention and 

Detection Fee, and any applicable American Competitiveness and 
Workforce Improvement Act of 1998 (ACWIA) fee, needed to file a petition 
for a Nonimmigrant Worker <Form·129), as well as any premium 
processing fees for H·1B petitions postmarked on or after August 14, 2010, 
and will remain in effect through September 30, 2014. 

This additional fee applies to a petitioner who employs 50 or more 
employees in the U.S. with more than 50% of its employees in the U.S. in 

-

H ·1B or L nonimmigrant status. Petitioners meeting these criteria must 
submit the applicable fee with an H·lB, L·lA, or L·lB petition filed to: 

• grant an alien nonimmigrant status described in subparagraph 
(H)(i)(b) or (L) of INA section 101(a)(15), this includes initial and 
new concurrent employment filings, or 

• obtain authorization for an alien having such status to change 
employers. 

·' 

Premium Processing $1,225 Premium Processing (pp) guarantees a decision (approval or deniaD within 
15 days ofreceipt. Issuance of Requests for Evidence and Intents to Deny 
(RFE's & lTD's) stop the PP clock. 

Fee Waivers 

• Non·profit org, education, Must have proof. 501(c)(3), etc. See 8 C.F.R. 214 (h)(19)(ili)(B) 
government research org 

• Amended petitions It is considered an extension if they ask for more time. Amended petitions 

<Rev. 10·12·2011, Dl) 
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REQUIREMENTS 

• USCIS error 

• 2nd or subsequent extension 

Mandatory Fraud Fee $ 500 

Cap Exemptions 
' 

Section 214(g)(5) of the Act indicates 
that, "The numerical limitations [Cap] 
contained in paragraph (l)(A) shall 
not apply to any H·lB non·immigrant 
alien who: 

Affiliations 

*ROUTE ALL AFFILIATIONS 
CASES TO: AD432 

Controlled Technology or Technical Data 

Troubled Asset Relief Program (TARP) 

Employ American Workers Act 
(EAWA), Pub. L. 111·5, Div. A, Title 
XVI, § 1611 sunset on February 16, 
2011. 

<Rev. 10·12·2011, Dl), 

1·129 H·lB 
Requirements & Authority 

Adjudication Guide 
-;: 

STATll'rE, REGuJ.4TION, MEMORANDUMS, 'INFO, etc. 

are only for the same validity period. 

(i.e. USCIS data-entered the beneficiary's name incorrectly) 

With the same employer. If the petitioner is a "new employer"- Fees start 
all over again. 

Does not apply to second or subsequent extension of stay filed by the 
employer regardless of when the first extension of stay was filed or 
whether the $1,500 or $750 filing fee was paid on the initial petition or the 
first extension of stay. 

H ·lB Visa Reform Act of 2004. 
Applies to initial approval ofH·lB or L nonimmigrant status or 
seeking approval to employ an H ·lB or L nonimmigrant currently 
working for another U.S. employer. 

Make sure the beneficiary was previously counted against the CAP. Check • 
to see whether the previous employer was Cap exempt. 

(A) is employed (or has received an offer of employment) at an institution 
of higher education (as defined in section lOl(a) of the Higher Education 
Act of 1965 (Fub. Law 89·329), or a related or i!ffilii!~d nonprofit entity; 

(B) is employed (or has received an offer of employment) at a nonprofit 
research organization or a governmental research organization; .... 

For the purposes of determining affiliation USCIS uses 8 C.F.R. 214 
(h)(19)(iii)(B) which states that an affiliated or related nonprofit entity is a 
non profit entity (including but not limited to hospitals and medical or 
research institutions) that is connected or associated with an institution of 
higher education through one or more of the following: 

1. The petitioner is associated with an institution of higher education, 
through shared ownership or control by the same board or federation; 

2. operated by an institution of higher education; or 
3. attached to an institution of higher education as a member, branch, 

cooperative, or subsidiary. 

See Aytes Memo of 06/06/2006 for guidance for the exemptions of the HlB 
Cap (H·lB, Legal Reference, Cap Exemption folder). 

Any Form I ·129, Petiti,on for a Nonimmigrant Worker filed on behalf of an 
H·1B, H·1B1, 1·1, or 0-lA beneficiary on or after February 20, 2011, 
MUST INCLUDE A RESPONSE TO PART 6 OF THE PETITION, 
"Certification Regarding the Release of Controlled Technology or Technicat 
Data to Foreig:il Persons in the United States." 

Officers should continue to follow previously issued EAWA guidance if the 
H-1B petition indicates that the beneficiary will begin employment before 
February 17,2011. 

If the H·1B petition requests a start date ofFebruary 17,2011 or later, 
officers should not deny an H ·lB petition for lack of a valid LCA at the 
time of filing if the denial ground is solely based on the fact that the 
petitioner responded affirmatively to question ld on Part A (pa~e 17) of the 
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REQUIREMENTS 

Signature 

I 

G·28 

Petitioner Requirements 

LCA (DOL Form ETA·9035) 

Employer 

(Rev. 10·12·2011, Dl) 

1·129 H·lB 
Requirements & Authority 

Adjudication Guide 

H·1B Data Collection and Filing Fee Exemption Supplement but did not 
complete the H·1B dependent employer attestations on the LCA. This is 
regardless of the date the petition and/or LCA were filed. 

Additionally, petitioners requesting an employment start date of February 
17, 2011 or later are not required to fill out question 1d on Part A (page 17) 
of the H ·1B Data Collection and Filing Fee Exemption Supplement. 
Again, this is regardless ofthe date that the petition and/or LCA are filed. 
The officer should not issue an RFE requesting the petitioner to fill out 
this question if it is left blank. SCOPS will work to have this question 
removed in future versions of the form. 

Petitioner must sign Part 6 of Form 1·129. If prepared by someone other 
than petitioner, Part 7 must be signed by preparer. 

' 
Must be properly signed and appropriate category checked to be considered 
properly executed 

~ 

'' ,, 

• 
• 

Required with every petition . 
Must be certified by DOL before filing the petition . 
Must show all work locations . 

•' 

• 
• Validity period for petition may not exceed the limits (dates) on th~ 

LCA. 
· • The LCA is the governing document for purposes of approved validity 

periods. 
• Copies may be submitted for multiple beneficiaries but LCA must 

include a list of all previously approved petitions using the LCA. 

NOTE: Beware of LCA job descriptions for SOC (ONET/OES) occupation 
titles that are different than the job duties listed on the petition. RFE if 
there are clear differences. 

Example: The LCA shows a title with a job description as a Health 
Educator but the duties on the petition are those of a registered nurse and, 
coincidentally, the Beneficiary has a degree in nursing. 

• Must have an Employer-employee relationship. 
• 8 CFR 214.2(h)(4)(ii) defines employer. 
• Evidence should establish employer's ability to hire, fire, supervise 

and control work ofH·1B alien throughout the duration of the validity 
period requested. 

• right to control vs. actual control. 

See Memorandum from Donald Neufeld, Associate Director Service Center 
Operations, Citizenship and Immigration Services, Determining Employer 
Employee Relationship for Adjudication of H·JB Petitioner, Including 
Third-Party Site Placements: Adjudicator's Field Manual Update ADJ0·24, 
HQBCIS 70/6.2.8, AD 10·24 (January 08, 2.010). 

From: Steele, Jenny B 
Sent: Wednesday, July 28, 2010 12:10 PM 
To: #CSC Division II; 
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REQUIREMENTS: 

Validity Periods for Employer 
Employee Relationship 

Itinerary 

Agents as petitioners 

Itinerary 

Contracts 

Fraud Prevention 

Check all applicable databases 

Primary Fraud Identifiers from BFCA 

<Rev. 10·12·2011, 01) 

I-129 H-lB 
Requirements & Authority 

Adjudication Guide 
. ·I .. 

',1 . 
·,. : .. · ·. '•' 

. STATUTE, REGULATION, MEMORANDUMS, INFO, etc. . . . . . . 

Cc: Gooselaw, Kurt Q; Nguyen, Carolyn Q 
Subject: E·E Relationship and Validity Periods 
Importance: High 

This email superseaes any and all previous guidance on H ·1B validity 
periods. As such the instruction below applies to all H·1B petitions 
including Cognizant. 

· In general, the adjudicator does not need to issue an RFE if the petition 
initially contains evidence of an employer-employee relationship but the 
evidence does not cover the full period of time requested on: the petition. 
The petition's validity should be limited to the time period of qualifying 
employment established by the evidence. Per previous instruction,. if 
evidence is submitted for less than a year, the petition should be given a 
one·year validity period. 

However, there may still be instances in which the adjudicator determines 
that an RFE for evidence of the employer·employee relationship for the full 
validity period is necessary. In addition, SCOPS has provided the 
following instruction for the below situations: 

• the full validity period requested will be provided if the 
contractJend·client letter indicates that there is an automatic 
renewal clause (depending on the totality of the circumstances in 
the petition, an RFE may be issued if the contractJend·client letter 
is outdated); 

• an RFE should be issued if it is evident that the end/termination 
date was clearly redacted from the contractJend·client letter; and 

• an RFE .mJ.I be issued if there is no end/termination date in the 
contract or end·client letter (this should be on a case·by·case basis 
if we can articulate a reason to believe that the beneficiary will be 
benched). ·'- · 

Should you have any further questions or concerns regarding H·1B validity 
periods,. please see your supervisor and/or ACD. Thanks. 

8 CFR 214.(2)(b)(2)(i)(B) provides that an itinerary is required any time 
the petition requires services to be performed in more than one location. 

See Part D of the I·129, H·1B data collection supplement. If they claim 
offsite employment, they must have an itinera.rY. 

8 CFR 214.2(h)(2)(i)(F) 

(1) Agent as employer- contract with beneficiary and itinerarv reauired. 
(2) Agent filing for multiple employers · itinerary 
(3) cont'd. Contracts can be requested in questionable cases only. See 
employer-employee relationship memorandum listed in the ''Employer" 
section above. J · 

Fraud is defined as a knowing and willful misrepresentation of a material 
fact. 

Benefit Fraud & Compliance Analysis (BFCA) determined: 
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1·129 H·lB 
Requirements & Authority (b)(7)(e) 

Adjudication Guide 

.REQUIREMENTS· · · . ·I ". ·. STATUTE, REGULATION, ~MORANDUMS, :INFo, etc.' 

<$10 million gross annual income 
< 25''employees 
< 10 years since established 
Aberrant Filing Practices ... hundreds ofH-1B filings in a short period of time- usually a ratio of 10 

filings for evecy one employee (e.g., 10:1 ratio, 100 filings with only 10 
employees). aka: Body Shops 

Bona Fide Business 
Willful Violator 

Position .~quirements "' 
s:CF'R 214.2.(b)(4)(ili)(A)(l),(2),(S)&(4) '!t 

: 
' ·. 

'•' ''-t .• 

' ~ ' .. 
. ... : \' 

Degree - must be in a specific specialty Check beneficiary's transcripts- there must be a nexus betWeen the 
beneficiary's degree that qualifies him/her to perform the duties of the H-
1B nosition. 

Baccalaureate or higher: 

(1) Normally a minimum requirement Authority: The DOL publication Occupational Outlook Handbook (QQH). 

(2) Common to the industry or so complex Copies of job announcements that show that the attainment of a 
baccalaureate or higher degree in a specific academic discipline is common 
place and is required as a minimum to enter into that specific occupational 
field by similar-sized companies. 

(3) Employer normally requires the degree The petitioner can show, through probative evidence, that in the past they 
' have only hired individuals with a degree to perform the duties of the 

proffered position. 

(4) Nature of the duties so specialized .... Petitioner must establish through probative evidence (trade journals, 
publications, recognized authorities, etc.). that the duties are so complex 
and specialized that only an individual with a degree in would be 
able to perform the duties of the position. 

Two positions, one petition . Normally, a petitioner files 1 petition for 1 position. However, it may be 
possible for a petitioner to file 1 petition for 2 positions. Example: A 
college professor will teach a chemistry course and a subsequent physics 
course within a particular validity period. If he has a degree in Chemical 
Physics, it may be okay to approve for both positions since he is qualified 
to teach both courses. However, clear it through your supervisor/ACD 
first. 

Fraud Prevention 

No Bona Fide Job Offer Accounting, Human Resources, Analysts, & Man!!,ggr§ - business analysts, 
financial analysts, market research analysts, managers for advertising, 
marketing, promotions, public relations, and sales requested by marginal 
companies lacking the organizational complexity required tO support such 
a position on a full-time basis for a three-year period may not qua.l.i.fY as 
bona fide job offers, (e.g., liquor stores, dry cleaners, gas stations, 
residential care facilities, convenience stores, donut shops, fast food 
restaurants, dental offices, 99 cent stores, parking lots, etc.). In such cases, 
if the petitioner is requesting an extension with the same employer - you 

I may ask (with permission from your supervisor) for work product for the 
previous validity period to determine if it and the proffered position appear 
credible. Additionally you can "google" to see if the work product was 
nlalriarized bv the beneficiarv. 

<Rev. 10-12-2011, Dl) 
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REQillREMENTS 

Position title does not match description 

BeneficiarY Requirements 

Must have one of the following: 
1. U.S. baccalaureate or higher degree 

2. Foreign degree determined to be equivalent 
to a US baccalaureate or higher 

3. Unrestricted State license to fully practice 
and be immediately engaged in the specialty 
occupation in the state of intended 
employment. 

4. Equivalency 

1. Evaluation from official who has 
authority to grant college credit for 
training or experience at an accredited 
college that has a program for granting 
such credit. 

2. CLEP or PONSI recognized college· level 
credit programs. 

3. Evaluation of foreign education by a 
reliable credentials evaluation service 
which specializes in evaluating foreign 
educational credentials. 

4. Evidence of certification or registration 
from a nationally·recognized professional 
association or society for the specialty 
that is known to grant certification or 
registration to persons ... who have 
achieved a certain level of competence in 
the specialty. 

<Rev. lo-12·2011, Dl) 

1·129 H·lB 
Requirements & Authority 

Adiudication Guide 

j.· ·.STATUTE, REGULATION, MEMORANDUMs; INFO, etc.· 

Market Research Analysts: Since approximately 2009 the OOH indicates 
that there is no minimum requirement in a specific field of study for entry 
into a Market Research Analyst· position. However, a Market Research 
Analyst may still qualify as a specialty occupation if the position meets one 
of the three remaining criteria for a specialty occupation listed above. 

See RFE. Must be a significant difference between the duties performed 
under the title shown on the LCA and the duties described by the 
petitioner, e.g., a teacher vs. a nurse. 

8 CFR 214.2(h)(4)(ili)(C)(l), (2),(3), (4), & (5) 

i: 

as required by the specialty from an accredited college or university in the 
United States 
as required by the specialty occupation from an accredited college or 
university in the United States 

School teachers, architects, healthcare workers, civil engineers or any 
other professions. 
Temporary give validity to the end of license or one year, 
License- whichever is lone:er. 
Permanent give requested time up to three years. 
License-
8 CFR 214(h)(ili)((D) Combination of Education, Training, and Experience 

If the college official is writing the evaluation on behalf of a private 
educational evaluation firin the evaluation will not meet this requirement. 
However, it may, possibly, be used as recognition of expertise from one of 
the two recognized authorities in the specialty occupation for the 
determination of equivalency. 

This evidence has never been seen. Keep in mind that to qualify under 
CLEP or PONSI the benefic:Uuy would have had to successfully obtained 
CLEP/PONSI for each specific academic discipline. These certifications are 
not accumulative. 

Must have for all foreign degrees. They should have also submitted 
transcripts. The evaluation should not include experience or training for 
an equivalency. Fore:!Jm credentials evaluators evaluate mreim education 
-ONLY, 

This evidence has never been seen except on First Preference, I·140 
.Immigrant Petitions for Aliens of Extraordinary Ability (EU). Examples 
include ''The Royal Society"which is a fellowship 9f the most eminent 
scientists, engineers, and technologists from the UK and the. 
commonwealth; and the IEEE (Institute of Electrical and Electronics 
Engineers) which have "Fellow" grade memberships which recognize 
unusual distinction in the profession and conferred only by invitation of 
the Board of Directors upon a person of outstanding and extraordinary 
qualifications and experience in IEEE-designated fields, and who has 
made important individual contributions to one or more of these fields. 
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REQUIREMENTS· ,..~ 

5. Determination by the Service. 
" 

Baccalaureate: 3 years of specialized 
training or experience for every 1 year 
the alien lacks 

Masters: baccalaureate with at least 5 
years of experience in the specialty 

Doctorate: No equivalency. Must have 
the doctorate degree or foreign degree 
equivalent if reauired 
Recognition of expertise by one of the 
following: 

1. Recognition of expertise from at 
least two recognized authorities in 
the specialty occupation. 

' 

2. Membership in a recognized 
foreign or US association or society 
in the specialty occupation 

3. Published material by or about 
the alien in professional 
publications trade journals, books, 
or major newspapers 
4. Licensure or registration to 
practice the specialty occupation in 
a foreign country, or 
5. Achievements which a 
recognized authority has 
determined to be significant 
contributions to the field of the 
specialty occupation. 

Beneficiary's .. Status 
( . ,, 

,. 

Untimely Filing 

<Rev. 10·12·2011, Dl) 

1·129 H·IB 
Requirements·& Authority 

Adjudication Guide 

I .. ~ · : S~ATUTE, REGULATION,.MEMORANDuMs, INFO; etc. 

\. 

It must be clearly demonstrated that the training and/or experience 
included the theoretical and practical application of specialized knowledge 
required by the specialty occupation that was gained while .working with 
peers, supervisors, or subordinates who have a degree or equivalent in the 
specialty occupation. 

And that the beneficiary has recognition of expertise from at least two 
recognized authorities in the specialty occupation. 

· 8 CFR 214.2(h)(4)(c)(jj) defines Recognized authority as a person or an 
organization with expertise in a particular field, special skills or 
knowledge in that field, and the expertise to render the type of opinion 
requested. Such an opinion must state: 

(1) The writer's qualifications as an expert; 
(2) The writer's experience giving such opinions, citing specific 
instances where past opinions have been accepted as authoritative and 
by whom; 
(3) How the conclusions were reached; and 
(4) The basis for the conclusions supported by_ copies or citations of any 
research material used. 

• Example: Electronics Engineer who is a member of the IEEE 
Unstitute of Electrical and Electronics Engineers). 

• ·Membership in the IEEE is open to individuals who by education or 
experience give evidence of competence in an IEEE designated field of 
interest. 

• The designated fields are, in broad terms: Engineering, Computer 
Science and Information Technology, Physical Sciences, Biological and 
Medical Sciences, Mathematics, Technical Communications, 
Education, Management, Law, and Policy. 

' 

-

" 

). .o;,, '" , . ,, ... 

Under 214.1(c)(4) a petition may be filed untimely if. 
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· REQUIREMENTS .. ~ 

Passport Pages 

cos 

J·1 subject to 212(e) 

Conrad 30 Waiver-

EOS 

Six·Year Limitation of Stay in Hand/or L 
status 

AC21 ·Exemptions of the 6·year limitation 

<Rev. 10·12·2011, Dl) 

I-129 H-lB 
Requirements & Authority 

Adjudication Guide 

.· I :. ' ',STATUTE, REGULATION, MEMORANDUMS; il~o, etc. 

i) The delay was due to extraordinary circumstances beyond the control of 
the applicant or petitioner, and the Service finds the delay commensurate 
with the circumstances; 

(ii) The alien has not oth~rwise violated his or her nonimmigrant status; 

(ili) The alien remains a bona fide nonimmigrant; and 
/ 

(iv) The alien is not the subject of deportation proceedings under section 
242 of the Act (prior to April1, 1997) or removal proceedings under section 
240 of the Act. 

Case·by·case basis. Contact a Div I supervisor for the RFE. 

Must be valid at time of filing 

• · Must be maintaining status in U.S. at time of filiitg and while petition 
is pending. 

• If they depart the U.S. while the petition is pending they have 
abandoned their request for COS and their status must be denied 
<Form I·541). 

• See SQ94 in IBIS. 

Beneficiary is not even eligible to apply for an H or L nonimmigrant visa 
unless they have the waiver (1·612 Approvai Notice) in hand. See 212(e) of 
the Act; 248 of the Act: and 8 CFR 214.2. However, we do not hold them to 
this requirement. They can submit an I·612 at the time of filing the I·129. 
If there is none with the file we must RFE to see if they have been granted 
an I-612 waiver. 

Foreign Medical Graduates (FMG) serving in underserved areas in 
compliance with an I ·612 waiver of 212(e) 2·year residence requirement. 
NOTE: . 

• A J·1 FMG cannot change to any other nonimmigrant classification 
(with the exception ofH·1B for the sole purpose of fulfilling the 
terms/conditions of his or her Conrad 30 waiver) unless/until he or she 
fulfills all the terms/conditions of his or her Conrad 30 waiver. 

• Consequently, the J·2 spouse cannot change to any other 
nonimmigrant classification (with the exception ofH·4 status in re: 
the J·l FMG's H·1B limited status) unless/until the J·l FMG fulfills 
all the terms/conditions of his or her Conrad 30 waiver. 

• Make sure that H·4s requesting a COS to H·lB are not dependents of 
FMG with a Conrad waiver. 

Must be maintaining status in U.S. at time of filing. ·See SQ94 in IBIS. 

SeeS C.F.R. 214.2(h)(13)(iii) 

Latest Guidance: Memorandum from Donald Neufeld, Acting Associate 
Director, Domestic Operations, Bureau of Citizenship and Immigration 
Services Supplemental Guidance Relating to Processing Forms /·140 
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1·129 H·lB 
Requirements & Authority 

Adjudication Guide 

-REQUIREMENTS .·. ., .. I ... . ., STAT:u'fE, REGULATION; MEMORANDUMS, 'INFO, etc. 

Employment-Based Immigrant Petitions and I-129 H-1B Petitions, and 
Form I-485 Adjustment Applications "Affected by the American 
Competitiveness in the Twenty-First Century Act of 2000{AC21) {Public 
Law 106·313), as amended, and the American Competitiveness and 
Workforce Improvement Act of 1998 {ACWlA), Title IV of Div. C. of Public 
Law 105·277. (May30, 2008). 

Section 104 Section 104(c) of AC21 · Exemption from the six·year maximum limitation 
of authorized stay in H and/or L nonimmigrant status when an H ·1B 
nonimmigrant with approved I ·140 petition is unable to adjust status (no 
I·485 or pending) due to limitation on visa availability by country. May be 
extended up to three (3) years 

Section 106 The 21st Century DOJ Appropriations Act <November 02, 2002) amends§ 
106(a) of AC21 · Exemption from the six·year maximum limitation of 
authorized stay in H and/or L nonimmigrant status in cases of lengthy 
adjudication of the alien's lawful permanent resident status. May only be 
extended up to one year and/or in conjunction with an extension up to the 
six·year limit. 

r 

Recaptured time · ... can be any time outside the U.S including seasonal or intermittent 
employment, etc. See Adopted Decision 06·0001· H·1B Recapture of Time 
Spent Outside the United States 

Outside U.S. for 1 year Remainder Option: Where an alien has been absent from the United 
States for longer than a year but has time remaining on his or her initial 
maximum period of admission, USCIS will currently allow the' alien to 
choose between being re·admitted for the remainder of the six·year period 
or admitted as a "new" H ·1B alien subject to the H ·1B fiscal year 
numerical limitation. See Michael Aytes Memorandum, dated 12·05·2006, 
Guidance on ... Aliens Who Have Not Exhausted the Six· Year Maximum 
But Who Have Been Absent From the united States[or Over One Year. 

Commuters, Seasonal, or Intermittent If a beneficiary of an H or L classification is in the U.S. for six months or 
Employment less each year, grant them an additional extension up to 3 years without 

regard to 6 year H classification limitation. Commuters from Mexico or 
Canada are exempt AC·21 

IBIS 
SQll Good for 180 davs. 
SQ94 SQ94JNIIS check is required as follows, per the most current memos (2002 

& 2005): 

' • All EOS Denials within 15 days 

• All COS Approvals & Denials within 15 days 

<Rev. 10·12·2011, Dl) 
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REQUIREMENTS 

NSEERS 

Beneficiary's Dependents Requirements 

Relationship 

Status 
Passport Pages 

cos 

EOS 

IBIS 
SQU 

SQ94 

Petitioners: 

<Rev. 10·12·2011, D1) 

I-129 H·lB 
Requirements & Authority 

Ad.iudication Guide 

I STATUTE, REGULATION, MEMORANDUMS, INFO, etc. 

Effective Date: April 28, 2011 ·• DHS Notice withdrawing NSEERS 
country designation 

Over the past six years, the Department of Homeland Security (DHS) has 
implemented several new automated systems that capture arrival and exit 
information on nonimmigrant travelers to the United States, and DHS has 
determined that recapturing this data manually when a nonimmigrant is 
seeking admission to the United States is redundant and no longer 
provides any increase in security. DHS, therefore, has determined that it 
is no longer necessary to subject nationals from these countries to special 
registration procedures, and this notice deletes all currently desirnated 
countries from NSEERS compliance. 

Mghanistan Eritrea Kuwait Oman 
Sudan 
Algeria Indonesia Lebanon Pakistan 
Syria 
Bahrain Iran Libya Qatar 
Tunisia 
Bangladesh Iraq Morocco Saudi Arabia 
UAE 
Egypt Jordan North Korea Somalia 
Yemen 

See Federal Register, Vol. 76, No. 82 I 23830 I Thursday, April 28, 2011 · 
found in· the 0 common, I ·129, NSEERS, Reference Material, HQ Policy 
Memoranda folder. 

Review passports, marriage certificates, and/or birth certificates to 
establish relationship. 

Must be valid at time of filing. 

Must be maintaining status in U.S. at time of filing and while petition is 
pending. See SQ94 in IBIS. 

Must be maintaining status in U.S. at time of filing. See SQ94 in IBIS. 

Good for 180 days. 

Must be checked within 15 days of decision. If applicant departed, approve 
to end of current validity. If departed after the end of the current 
authorized validity period, deny and give to the departure date. 
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· ·· RE UIREMENTS·. 

(Rev. 10·12·2011, Dl) 

1·129 H·lB 
Requirements & Authority 

Ad'udication Guide 
(b )(7)( c) (b )(7)( e) 

· . : STATVTE, REGULATION, MEMORANDUMS; ~NFO, etc. 

I 
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i 1,, 

.REQUIREMENTS:. 

Positions: 

Foreign Medical Graduates (FMG) who 
received waivers of 212(e) based on the 
Conrad Amendment to work as 
physicians in underserved areas 

Florida Hospital Nurses 

Medical Residents in Maryland 

<Rev. 10·12·2011, Dl) 

1·129 H·lB 
Requirements & Authority 

Ad.iudication Guide 

See Policy Memorandum of April28, 2011 on Additional Gilldance to the 
Field on Giving Deference to Prior Determinations of H·lBCap Exemption 
Based on Affiliation. 

Route to: Michael Violett - Div I, AD432 

Route to: Jenny Chong, SISO, Div I, AD503 

The State doesn't issue a license. If you are going to limit the validity 
period to one year- get supervisory approval. Email Jenny Chong if you 
have any questions. 

/ 

( 
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H·lB ADJUDICATION CHECK-LIST 
<Rev. 03·28·13, Dl) 

Petitioner Requirements 

D Check all applicable databases & systems OBIS, ADIS, CLAIMS for prior filings, VIBE, SEVIS, Lookouts list). 
D Same employer [J New employer [J New Filing · · 
D Filing- Is it filed no more than six months prior to the start date or end of current validity period? 
[J Fees 

[J Base Fee: 
D Employer Fees (ACWIA) 

[J 26 or more employees 
[J 25 or less employees 

[J Fee Exempt 

$1,500 
$ 750 

$ 325 

[J Higher Education; Non·profit research, government research, primary or secondary school 
[J Amended petitions 
D USCIS error 
[J 2nd or subsequent extensio~ with same employer · 

[J Fraud Fee- mandatory for 1st filing with each employer $ 500 
[J Public Law 111·230 Fee- mandatory for initial filing with each employer for employers with 50 or more employees 

of which 50% or more are in H or L nonimmigrant status $ 2000 
[J Cap Exempt? (Higher Education (or affiliated), Non Profit or Government Research, J·1 Conrad Physician with Conrad waiver) 
[J Signatures <Part 7 and both signatures on the H classification supplement) 
[J Release of controlled technology· Did they answer this question? 
[J G·28- signed by petitioner and attorney. Beneficiary is not the affected party- cannot s~gn. 
[J LCA (DOL Form ETA·9035)- certified? Applies to the proffered position?. Validity Period on LCA: From:__;_ ____ To: 

Requested dates on Pet: From: To: 

[J Employer or Agent [J Itinerary 
[J Employer· Employee Relationship (especially for third·party placement) 
[J Prior petition? Still valid? Previous Receipt Number: Prior validity dates: 

Position Requirements 

[J Degree· must be in the specific specialty required to perform the duties of the position 
[J Baccalaureate or higher 

[J Normally a minimum requirement ............ . 
[J Common to the industry or so complex ...... . 
[J Employer normally requires the degree ...... .. 
[J Nature of the duties so specialized ............ .. 

Occupational Outlook Handbook 
Job announcements 
Employment History 
Complexity of duties 

[J License required? 
[J Physicians - Special Requirements (see RFE under Position Issues folder) 
Beneficiary Requiremel?-ts 

D Must qualify . 
D U.S. baccalaureate or higher degree in the specialty 
[J Foreign degree determined to be equivalent to a U.S: baccalaureate or higher in the specialty 
D Unrestricted State License to fully practice and be immediately engaged in the specialty occupation in the State of 
intended employment D temporary, D permanent, D working under licensed professional, e.g., architect or civil 
engineer 

D Equivalency · Must have "recognition of expertise" in addition to one or more of the following: 

[J EOS 

[J Evaluation from an official who has authority to grant college level credit for training or experience - school has a 
program for such. 
[J CLEP or PONS! recognized college· level programs. 
[J Evaluation of foreign education by a reliable credentials evaluation service which specializes in such service. 
[J ·certification or Registration from a nationally·recognized professional association. 
[J Determination by USCIS: CJ Bachelor's: 3:1 ratio= yrs trainlexp to 1 yr college. Cl Master's: Bachelor's + 5 yrs 
trainlexp. 

· . Cl Doctorate: Must have ~ doctorate degree or.its foreign equivalent. 

Beyond the "Six· Year Limit" 
Cl AC21 

Cl Section 104 ·approved 1·140 unable to adjust status due to unavailability of visa. Extended up to three (3) 
years 

Cl Section 106- pending I ·140 or Labor c·ert for 365 days or more · extended up to one year 
Cl Recaptured Time 
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Cl Remained outside U.S. for one (1) year- cap available? 
Cl Intermittent or Seasonal 

Cl Status Cl Current status: Validity ends: Date of6·year limit:----------
Cl Timely filedpetition? 
Cl Passport Pages- must be valid at time of filing- continuing to maintain status 
Cl Foreign Health Care Workers- Special Admissibility Requirements (see RFE currently under Position Issues folder) 
Cl cos 

Cl J·l, subject to 212(e)? 0 212(e) waived· admissible? Cl SEVIS 

333 



EOS- SAME EMPLOYER 

Make note of: 
• Date current H-1 B status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 
• Licensure restrictions 

Questions to ask: 
• Is the beneficiary in status? If no see Note I 
• Is the petitioner requesting dates beyond the beneficiary's six year 

limit? If yes seeNote 2 
• Is the petitioner requesting recaptured time? If so see Note 3 
• Is the employment off-site? If so see Note 4 
• Does the beneficiary possess a required license? If so see Note 5 

Validity date will begin one day after the current H-IB status expires 
and will end for three years or until 1) the beneficiary has reached 
the six year limit, or 2) the petitioner requests less than a three year 
extension or 3) the LCA is valid less than a full three year extension 
or 4) one year or the end date of the contract/work order stated by 
third party employer(s) whichever is longer. 

CHANGE OF STATUS 

Make note of: 
• Beneficiary's current status 
• Date current status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 
• Licensure restrictions 

Questions to ask: 
• Is the beneficiary currently in valid status and/or will the 

beneficiary be in valid status when the COS is to begin? 
If no see Note I 

• Is the petitioner requesting dates beyond the 
beneficiary's six year limit? If yes see Note 2 · 

• Is the petitioner requesting recaptured time? If so see 
Note3 

• Is the employment off-site? If so see Note 4 
• Does the beneficiary possess a required license? If so 

see Note 5 

Validity dates will begin no earlier than the date of 
adjudication Q! will be valid at a date later than the date of 
adjudication if 1) the petitioner requests a later start date, 
or 2) the LCA is valid at a later start date, and will end for 
three years or until I) the beneficiary has reached the six 
year limit or 2) the petitioner requests less than a three year 
extension or 3) the LCA is valid .less than a full three year 
extension, or 4) the contract/work order is limited by third 
party employer(s). 

Sustained Appeal Cases: the COS date of approval for 
appealed denial decisions sustained by the AAO is the date 
of adjudication. The date of adjudication has been 
determined to be the date the petition was denied. The 
date of denial is the effective date. - per Efren Hernandez, 
HQ .. 

EOS- DIFFERENT EMPLOYER 

Make note of: 
• Date current H-IB status expires 
• Dates listed on LCA 
• Dates requested by Petitioner 
• Licensure restrictions 

Questions to ask: 
• Is the beneficiary in status? If no see Note I 
• Is the petitioner requesting dates beyond the beneficiary's six year 

limit? If yes see Note 2 
• Is the petitioner requesting recaptured time? If so see Note 3 
• Is the employment off-site? If so see Note 4 
• Does the beneficiary possess a required license? If so see Note 5 

Validity date will begin no earlier than the date of adjudication Q! will be 
valid at a date later than the date of adjudication if 1) the petitioner 
requests a later start date, or 2) the LCA is valid at a later start date, and 
will end for three years or until 1) the beneficiary has reached the six year 
limit or 2) the petitioner requests less than a three year extension or 3) the 
LCA is valid less than a full three year extension, or 4) the contract/work 
order is limited by third party employer(s). 

Note 1: Beneficiary out of Status 
If otherwise approvable, but the beneficiary's status 
expires before the extension or change of status is , 
requested to or legally can begin (e.g. due to H-IB cap), 
the officer must issue a split decision, denying the 
extension or change of status while approving the 
nonimmigrant classification. · 

Note 2:Extension Beyond 6-Year Limit · 
Four circumstances exist which enable validity dates io 
range beyond the six year H~ lB limit: 

1) AC-21 issues (see below) 
2) Itinerant/seasonal work* 
3) Border crosserslborder commuters* 
4) Recaptured time (see note 3) 

• itinerant/seasonal work and border crossers/commuters 
are relatively rare and will not be discussed here. See 
your supervisor and/or coach for more information. 
AC~21 issues: 
• Is there evidence of an unexpired labor certification 

(LC) or employment-based immigrant petition that is 
or has been filed over 365 days? If so, the· 
adjudication can extend beyond the sixth year in one 
year increments. The LC has expired by virtue of not 
having been timely filed in support of an EB 
immigrant petition during its validity period, as 
specified by the DOL. Section 106 of AC21 

• Is there evidence of an approved I-I40, but the visa. is 
not available? If so, the adjudicator can approve · 
beyond the 6th year for up to three years. Section 1 04 
of AC21 

Note 3: Recaptured time 
Days spent outside the United States during the validity 
period will not be counted toward the maximum period 
of stay; the petitioner must submit independent evidence 
documenting any and all periods of time spent outside 
the United States. See Matter of lf Ascent and Aytes 
memo dated J0/2I/2005. 

Note 4: The off-site employment: 
Where the employment is at a third party work-site, and 
the rovided contracts/work orders and/or itine 
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cover less time than requested or authorized by the 
LCA, only approve for the time period covered by these 
contracts/work orders and/or itinerary or one year 
whichever. is longer. 

Note 5: Required License: 
If the temporary license is available and the beneficiary 
is allowed to perform the duties without a permanent 
license required by the occupation, then the petition may 
be approved for a period of 1 yr or for the period that the 
temporary license is valid, whichever is longer. 

If the beneficiary is fully qualified but unable to obtain a 
full unrestricted license due to lack of SSN, valid 
immigrant document and/or physical presence in the US 
in the form of a letter from the State Board, then one 
year can be granted if otherwise approvable. The 
beneficiary must have the valid unrestricted license at 
the time the extension is filed. 

( 
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Form 1-129 Petition for Non-Immigrant Worker H-lB: Specialty Occupation Worker 

Creation Date: 04/01/2014 

Notice to Students: The information below is provided to assist you with the 
processing of the Form I-129 Petition for Non-Immigrant Workers for an H-B 
Specialty Occupation Worker. If you have any questions or concerns regarding the 
content of this Participant Guide after you have attended the class, please speak to a 
supervisor or senior officer within your section for additional assistance. 

Important Note: "This 'text has been compiled for TRAINING ONLY. It should NOT 
be used in place of official directives or publications. The text information is current 
according to the references listed. You should, however. remember that it is YOUR 
responsibility to keep lip with the latest professional information available for your 
area of responsibility." 
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Overview 

Objectives 

References 

Agenda 

Provide a basic overview} of the H-lB nonimmigrant 
classification. 

.INA Sections 101, 21.2, 214 
Tide 8 CFRParts 103,214, 248,274 
HQ 70/6.2.8, AD 10-24: January 8, 2010 Memorandum 
Adjudicator's Field Manual (AFM) 11.1 (c) 
Occupational Oudook Handbook- wvV-w.bls.gov/ooh 

Burden qf Proof and Standard of Proof 
The Definition of an H-lB Nonimmigrant Worker 
Position and Beneficiary Requirements 
Petitioner Requirements 
Labor Condition Application Requirements (LCA) 

\ 
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Form 1-129 Petition for Non-Immigrant Worker H-IB: Specialty Occupation Worker 

Burden of Proof and 
Standard. of Proof 

What is an H-lB 
Nonimmigrant 
Worker? 

What is the burden of proof? 
The burden is on the petitioner to establish that he pr 
she is eligible for the benefit sought. Matter of Brantigan, 
11 I&N Dec. 493 (BIA 1966). 

What is the standard of proof? 
The standard of proof applied is the "preponderance of 
the evidence" standard. Matter of Chawathe, 25 I&N Dec. 
369 (AAO 2010). 

Preponderance of the evidence seems that it is more 
likely than not that the beneficiary qualifies for the 
benefit sought. Matter of E-M-, 20 I&N Dec. 77 (BIA 

. 1999). ' 

How do we aRRIY the J)reRonderance standard? 
The petitioner has satisfied the standard of proof if the 
submitted evidence leads USCIS to believe that the 
claim is "probably true" or "more likely than not." . 

. "More llkely. than ~ot" is generally considered as 
greater than 50%. 

An alien who is coming temporarily to the United States to 
perform services ... in a specialty occupation described in 
section 214(i) ( 1) or as a fashion model, who meets the 
requirements for the occupation specified in section 
214(i) (2) or, in the case of a fashion model, is ·of 
distinguished merit and ability ... 

Divisions of the H-lB Classification 
• H -1 B ( 1 B 1): Specialty occupation workers 
• H-1B2 (1B2): Department of Defense (DOD) cooperative · 

research and development project or co-production 
project workers 

• H~1B3 (1B3): Fashion models of distinguished merit and 
.ability 
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What is an H-1B 
Nonimmigrant. 
Worker? 

Position 
Requirements 

How many can apply? . 
The total number of H-lBs in a fiscal year is 65,000, known 
as the cap. 

When can they apply? 
Petitioners can flie cap pennons for the next fiscal year 
beginning on April! of the current fiscal.year. 

Are there any exemptions to the cap? 
• Masters Cap- First 20,000 petitions flied on behalfof 

a beneficiary wit~ a U.S. master's degree or higher 

• Institutions of Higher Education 

• Nonprofit entities that are related or affiliated with an 
institution of higher education 

• Nonprofit research organizations or governmental 
research organizations 

What is a specialty occupation?· 
A specialty occupation is defined under 'INA section 
214(i)(l) as: 

1) Theoretical and practical application of a body of 
highly specialized. knowledge; and 

2) The attainment of a bachelor's degree or higher in a 
specific specialty (or its equivalent) as a minimum for 
entry into the occupation . in the United States 
(emphasis added) 

How do we determine if a position is a specialty 
occupation? .. 
Does the position meet one of the following four criteria? 

1) A baccalaureate or higher degree or its equivalent. is 
normally the minimum requirement for entry into 
the particular position; 

2) a) The degree requirement is common to the 
industry in parallel positions among similar 
organizations or, 
b) in the alternative, an employer may show that its 
particular position is so complex or unique that it 
can be performed only by an individual with a 
degree; 

SIP age 
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Position 
Requirements 

Beneficiary 
Qualifications 

Petitioner 
Requirements 

3) The employer normally requires a degree or its 
equivalent for the positions; or . 

4) The nature of the specific duties are so specialized· 
and complex that knowledge required to perform 
the duties is usually associated with the attainment 
of a baccalaureate or higher degree. 

How does a beneficiary qualify? 
Does the beneficiary meet one of the following four criteria? 

1) The beneficiary holds a United States baccalaureate 
or higher degree required by the · specialty 
occupation from an accredited college or 
university; 

2) The beneficiary holds a foreign degree determined 
to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation 
from an accredited college or university; 

3) The beneficiary holds an unrestricted state license, 
. registration or certification which authorizes him 
or her to fully practice the specialty occupation and 
be immediately engaged in that specialty in the 
state of intended employment; or 

4) The beneficiary has education, specialized training, 
and/ or progressively responsible experience that is 
equivalent to completion of a United States 
baccalaureate or higher ·degree in the specialty 
occupation, and has recognition of expertise in the 
specialty through progressively responsible 
positions direcdy related to the specialty. 

Who can file a petition for a nonimmigrant worker? 
A U.S. employer or an agent may flle an H-lB petition for a 
nonimmigrant worker. 

A U.S. employer is defmed as a person,. firm, corporation 
contractor or other association or organization who: 

1) Engages a person to work within the U.S. 
2) Has an employer-employee relationship with 

respect to employees under this part; and 
3) Has an IRS tax identification number. 

\j 
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Petitioner 
Requirements 

An agent may also ·file an H-1 B petition if the beneficiary is 
traditionally self-employed or uses agents to arrange short 
term employment on their behalf with numerous employers. 
An agent may also· file an H-lB petition for a foreign 

. employer who authorizes the agent to act on its behalf. 

In both cases, a U.S. employer and an agent must 
demonstrate that the employer has a valid employer­
employee relationship with the beneficiary and that it will 
continue to exist through the duration of the H-lB validity 
period. 

~ What is an employer-employee relationship? 
The U.S. employer (petitioner) may hire, pay, fire, supervise, 
or otherwise control the work of the beneficiary. 

Third Party Placement 
Third party placement is the placement of a beneficiary that is 
not operated by the petitioner. However, an employer­
employee relationship still needs to be established in these 
placements. 

How do we determine if an employer-employee 
relationship eXists in third party placement? 
The petitioner has to establish that it has the right to control 
when, where, and how the beneficiary performs the job. 
Right to control is different from actual control. An employer 
may have the right to control the beneficiary's job-related 
duties but not exercise actual control over each functi0n 
performed. To establish an employer-employee relationship, 
a petitioner has to establish the right to control. 

Factors to consider in determining right to control 
1) Does ·the petitioner supervise the beneficiary. and is such 

supervision off-site or on-site? 
2) If the · supervision is off-site, ·how does the petitioner 

maintain such supervision, (e. weekly calls, reporting back 
to main office routinely, or site visits by the petitioner? 

3) Does the petitioner have the right to control the work of 
the beneficiary on a day-to-day basis if such control is 
required? 

71Page 
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Petitioner 
Requirements 

Labor Condition 
Application (LCA) 

4) Does the petitioner provide the tools or instrun:lentalities 
needed for the beneficiary to perform the duties of 
employment? 

5) Does the petitioner hire, pay, and have the ability to fire 
the beneficiary? 

6) Does the petitioner evaluate the work-product of the 
beneficiary, i.e. progress/performance reviews? 

7) Does the petitioner claim the beneficiary for tax purposes? 
8) Does the petitioner provide the beneficiary any type of 

employee benefits? 
9) Does the beneficiary use proprietary information of the 

petitioner in order to perform the duties of employment? 
1 0) Does the beneficiary produce an end-product that is 

direcdy linked to the petitioner's line of business? 
11) Does the petitioner have the ability to control the 

manner and means in which the work product of the 
beneficiary is accomplished? 

What is an LCA? 
A LCA is a Department of Labor Form ETA 9035. The LCA 
must be submitted with every I -12 9 petition for H -1 B 
classification (except for H-1B2), and must ,be certified by 
the DOL prior to the filing of the I-129. 

USDOL regulations at Tide 2 0, Code of Federal Regulations 
("20 C.F.R.")655.700(b): 

Procedure for obtaining an H-lB visa classification. 
Before a nonimmigrant may be admitted to work in a 
"specialty occupation" or as a fashion model of 
distinguished merit and abilfty in the United States 
under the H -1 B visa classification, there are certain 
steps which must be followed: 
1) First, an employer shall submit to DOL, and obtain 

DOL certification of, a labor condition application · 
1
(LCA).... . . 

2) After obtaining DOL certification of an LCA, the 
employer may submit a nonimmigrant visa petition 
(INS Form I -1 2 9) , together with the certified LCA, 
to INS, requesting H-lB classification for the 
foreign worker. The requirements concerning the 
submission of a petition to, and its processing by, 
INS are set forth in INS regulations .... 

SIP age 
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Labor Condition 
Application (LCA) 

---------

What information is on the LCA? 
The LCA Will provide information on the employer, rate· of 
pay, period of employment, occupation information, work 
location(s), number of alien workers sought, employer labor 
condition statem~ts, and employer declaration .. 

· Standard Metropolitan Statistical Area (SMSA) 
An LCA is required for each SMSA where the beneficiary will 
be· working. Additional work locations may be listed on an 
LCA. A petitioner may f:tle multiple LCAs as needed to cover 
additional work locations. 

LCA Requirements 
The LCA must be certified by the DOL prior to the f:tling of 
the 1-129 petition. Employment may only be authorized for 
the validity period of the LCA. If the LCA lists multiple 
beneficiaries, the petitioner must submit a list of all prior 
petitions using the · LCA each time a new petition is 
subm;itted. An LCA is required for each SMSA _where the 
beneficiary will be working. 

9JPage 
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U.S. Department of Justice 
Immigration and Naturalization Service 

CO 214h-C, CO 214L-C 
CO 214R-C, CO 1803-C 

425 I Street NW 
Washington, DC 20536 

May 19, 1993 

MEMORANDUM FOR All District Directors 
All Service Center Directors 
Director, Services Center Operations 

THROUGH: James A. Puleo 
Acting Executive Associate Commissioner for Operations 

FROM: Office of Adjudications 

SUBJECT: Determining Educational Equivalencies in Petitions Involving Specialty 
Occupations 

Section 124(i) ( 1) (B) of the INA states, among oth~r things, that a specialty occupation requires 
the attainment of a bachelor's degree or higher in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Service officers involved in the. adjudication ofH-1B petitions for aliens employed in specialty 
occupations are reminded that all petitions involving an alien who holds a foreign degree need not be 
accompanied by an evaluation performed by a credentials evaluation service. The regulation at 8 CFR 
214.2(h) (4) (iii) (C) (2) merely requires that the beneficiary hold a foreign degree determined to be 
equivalent to a United States baccalaureate degree. 

The determination that a foreign degree is equivalent to a United States degree can be made by a 
Service officer at the time the petition is adjudicated utilizing a number of factors other than an evaluation 
performed by a credentials evaluation service. For example, such factors as the alien's prior work 
experience, the past hiring practices of the petitioning entity, the reputation of the petitioning entity, and 
an examination of the official transcript of the alien's academic courses should be taken into 
consideration by the officer in determining whether the alien's foreign degree is equivalent to a United 
States degree. Obviously, in those situations 
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Memorandum for All District Directors 
All Service Center Directors 
Director, Service Center Operations 

Subject: Determining Educational Equivalencies in Petitions Involving Specialty 
Occu.pation · 

Page2 

where the adjudicator is unable to render a decision in this area, an evaluation from a credentials 
evaluation service should be requested. 

.J 

Once a determination. has been made that a specific foreign degree is equivalent to a United States 
degree, that determination may be utilized in the adjudication of future petitions, provided of course, the 
factors in both petitions are substantially the same. 

The instructions in this memorandum may also be utilized in the adjudication of employment­
based petitions; L-1 specialized knowledge professional cases, and R-1 religious workers. 

R Michael Miller 
Acting Assistant Commissioner 

/ 
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MEMORANDUM FOR All District Directors 
All Officers-in-Charge 

U.S. Department of Justice 
Immigration and Naturalization Service 

HQ 70/6.2.8 

425 I Street NW 
Washington, DC 20536 

March 28, 1997 

All Service 'Center Directors 

FROM: Michael L. Aytes 
Assistant Coinmissioner 
Office of Benefits 

SUBJECT: Criteria fqr H-IB Petitions Involving Specialty Occupations 

The purpose of this memorandum is to remind officers involved in the adjudication ofH­
lB petitions for specialty occupations of the criteria described in 8 CFR 214.2(h)(4)(iii) .. The 
regulation describes the four criteria, which a petitioner can meet to establish that an occupation 
is a specialty occupation. . 

This office has been advised that some officers are requiring H-lB petitioners to meet all 
four of the criteria described in the regulation in order to establish eligibility for H-IB 
classification. Service officers are reminded that the regulation requires that the position meet 
only one of the four criteria listed in order to be considered to be a specialty occupation. 

If you have any questions or re~ui!e additional infonnation, please contact Adjudications 
Officer John W. Brown atl . I . 

Michael L. Aytes 
Assistant Commissioner 

(b)(6) 

347 



, 
I 

IJ.S.I)crt:artmcnt'of llrnndund Security 
U.S. Ciii~.cnship and lmmiwa1ion Service~ 
Oj}h-e of.,\'en•ti:e.Ct:ntcr Opi:raiitms 
Wtishingloli. DC 20529 

~;:··IJi'~~~.. U.S. Citiz~nship; 
\;~ · _ '1: ·and Inmugration 
\'1: ~ s. . 
·~.¢ ervtc.es 

, Memorandum 

FROM: 

Service .. Cen.ter.Di~recf s . /~· . l n 
Qonald Neufeld . V & 
Associate Directo · · · · 

TO: 

S~rvi~e Center Operations Dir~ctorat!! 

DATE: APR Z 3 2014: 
SUBJECT: Vali~ity ofArrival/Dcpa.rttire Cqec~s fo.r Fiscal Year (FY) ~015 H-JB'·Cap Cases ' 

These operating instructions supplcm~nt the guidance provided in the July 25;20 13, 
memorandum, ''Operational Guidance to Document Arrival/Departure Information for 
Appl.icants/Beneticiaries QfNonimmigrant Petitions. and· Applications. 

·' 
The July 25, 2013, memorandum states that USCIS shall review Arrival/Departure infonnation for 
all applicants/beneficiaries. in·an appropriately desfgnated DHS system, such as the Am val 
Departure Information System (AOIS), no more than 15 qays prior to rendering a final deci~ion on 
an application or petition for a change of nonimmigrant status. 

Effective immediately, ADIS checks completed in April2014, for a FY20lS H-1 8 cap case •. are 
valid until May 1 S, 2014. This extension will maximize efficiency and mitigate the. impact of 
having to re-run ADIS checks (Jn H-1 8 cap petitions. 

This.· guidance applies to, and is binding on, aU USC IS Service Center employees and contractors 
unless speciticai!y c~empt. Questions regarding this guidance should be directed l() the Servic~ 
Center Operations Directomte through appropriate channels. 

w:ww .uscis.gov 
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Chong, Jenny 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Sups, 

Baltaretu, Cristina G 
Friday, January 10,2014 4:17PM 
Nicholson, Roya Z; Matthews, Steven D; Murillo, Gustavo; CartWright, Charity R; Culhane, 
Dennis J; Luu, Ken W; Vitug, Ella C 
Chong, Jenny 
FW: E-E Relationship a~· 
Employer-Employee Memo010810.pdf 

As we and the seniors have discussed during previous HlB trainings -Including the Preponderance Training, 
Preponderance Practicums, and this month's H1B Roundt~bles can you kindly remind officers that Bobbie's email 
guidance was not meant to limit validity periods to less than three years in cases where there is no end/termination date 
in the contract or end-client letter? 

The final adjudicative decision should be based on the totality and evidence provided with each case. 

Thanks, 
Cristina 

From: Johnson, Bobble L 
Sent: Wednesday, July 28, 2010 8:28AM 
To: Perkins, Robert M; Gooselaw, Kurt G; Nguyen, carolyn Q 
Cc: Velarde, Barbara Q; Kramar, John; Renaud, Daniel M; Hazuda, Mark J; Sweeney, Shelly A 
SUbject: E·E Relatlon5hlp and Validity Periods 
Importance: High 

vscand esc: 

We have discussed the Issue of validity periods with OCC and SCOPS management. OCC and SCOPS agree that 
we should treat all petitioners equally. We should not have any special guidance or practice specific to any particular 
company. As such this instruction applies to all H-18 petitions (including Cognizant). 

In general, the adjudicator does not need to issue an RFE if the petition initially contains evidence of an employer­
employee relationship but the evidence does not cover the full period of time requested on the petition. The petltion•s· 
validity should be limited to the time period of qualifying employment established by the evidence. Per previous 
Instruction, If evidence is submitted for less than a year, the petition should be given a one-year validity period. 

However, there may still be instances In which the adjudicator determines that an RFE for evidence of the employer­
employee relationship tor the full validity period is necessary. In addition, SCOPS would like to provide the .following 
Instruction for ~e below situations: . ' 

• the full validity period requested will be provided if the contract/end-client letter indicates that there Is an automatic 
renewal clause (depending on the totality of the circumstances in the petition, an RFE may be issued if the 
contract/end-client letter is outdated); 

• an RFE should be issued if it is evident that the end/termination date was clearly redacted from the contract/end­
client letter; and 

• an RFE ~ be issued if there is no end/termination date in the contract or end-client letter (this should be on a 
case-by-case basis If we can articulate a reason to.believe that the beneficiary will be benched).' 

On a separate note, we do not think that the Service Centers should be put in the position of having to set up meetings 
with individual attorneys or companies on questions regarding Agency policy. If you receive Inquiries from individual firms 

1 
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and/or companies requesting such a meeting on validity periods or any other issues regarding the employer-employee 
relationship, please direct them to SCOPS and notify us of the Interested party(ies)., 

Please let us know If you have any questions. Thanks. 

Bobbie 

Bobbie L Johnson 
Bfanch Chief 
B11siness Employment SeiVices Team 2 
Service Center OperalioiiS, USC/S 

I I 

(b)(6) 
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· Interoffice Memorandum 

To: REGIONAL DIRECTORS 
SERVICE CENTER DIRECTORS 
NATIONAL BENEFIT CENTER 

FROM: Michael Aytes /s/ 
Acting Associate Director 
Domestic Operations 

U.S. Departmeat ofHomeiBJUI Security 

20 Massachusetts Avenue, NW 
Washington, DC 20529 

U.S. Citizenship 
and Immigration 
Services 

. HQPRD70/23.12 
AD06-24 

May 2, 2006 

SUBJECT: AFMUpdate: Chapter'3I: H-IB Cap Exemption for Aliens Holding a Master's or 
Higher Degree from a U.S. Institution. (AD06-24). 

This memorandum revises Chapter 31.3 of the Adjudicator's Field Manual (AFM). Chapter 31 
pertains to the adjudication ofH-1B petitions. This update will be included in the next INSERTS 
release. Accordingly, the AFM is revised as follows: 

1. Section 31.3(g) in Chapter 31 of the Adjudicator's Field Manual is amended to include the 
following new paragraph at AFM 31.3(g)(9) to read as follows: 

31.3 H-1 B Classification and Documentary Requirem.ents 

***** 
(g) Adjudicative Issues. 

*** 

(10) H-18 Cap Exemption for Aliens Holding A U.S. Master's or Higher Degree. 

On December 8, 2004, the President signed the Omnibus Appropriations Act {OAA) for 
Fiscal Year 2005, Public Law 108-447, 118 Stat. 2809. Among th~ provisions of OAA is 
the H-1 B Visa Reform Act of 2004. The H-1 B Visa Reform Act of 2004 amends section 
214{g){5) of the INA by adding an additional exemption to the H-18 cap. New section 
214{g){S)(C) provides that aliens who have earned a masters' or higher degree from. a 
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Memorandum for Regional Directors, et al. 
Subject: AFMUpdate: Chapter 22: Employment-based Petitions (AD03_01). 

United States institution of higher education (as defined in section 101 (a) of the Higher 
Education Act of 1965 (20 U.S.C. 1001(a)) are exempt from the H-18 vi~a cap (up to a 

' maximum of 20,000 per year). Once the 20,000 cap is reached, any employer seeking 
an alien who possesses a masters' or higher degree will be subject to the 65,000 
annual limit for H-18 nonimmigrants unless the alien is eligible for another statutory or 
regulatory exemption .. 

2 

When reviewing a petition involving a potential20,000 cap case, adjudicators 
should first determine if there is another basis to exempt the alien beneficiary from the 
65,000 H-1 B cap. For example, if the alien is being petitioned for by an entity described 
in section 214(g)(5)(A) or (B) of the INA, he or she may be exempt from the annual 
65,000 cap, as these provisions do not contain a numerical.limit. Similarly, if the 
employer is simply amending the H-1 B petition, seeking an alien for concurrent 
employment, or is changing employment for an alien who is already in H-18 status, the 
petition may be approved as a cap-exempt case. Adjudicators should always apply all 
exemptions that do not contain numerical limitations first before applying the "masters; or 
higher" 20,000 exemption. 

(1) U.S. Masters Degree .. 

In determining whether a U.S. issued degree is a master's degree, adjudicators 
should consider moretharTthe simple nomenclature of a degree. The fact that a degree 
is or is not titled as a masters degree is not by itself dispositive. A degree.may be titled 
as "Doctor of_" but in fact not be a graduate degree at all. For example, in the field 
of Chiropractic, the entry-level degree is "Doctor of Chiropractic" and a bacheiC?rs 
degree in any field is not required prior to obtaining that degree. On the other hand, 
attorneys typically hold a "juris doctor" degree, and medical doctors hold a similar 
"doctor of medicine" degree. Prior to earning either the J.D. or M.D. degree, the holder 
must first earn at least a bachelors degree in some field. Accordingly, while neither 
degree is likely equivalent to a Ph.D., a J.D. or M.D. degree would be considered to be 
equivalent to, if not higher than, a masters degree. · 

Thus, adjudicators should consider the place that the claimed "masters" degree 
holds on the academic hierarchy of degrees. Specifically, in order to qualify as a 
masters degree so as to meet the cap exemption requirement, the degree must be one 
for which a bachelors degree in any field is required in order to obtain the "masters" 
degree. This ensures that the "masters" degree is a degree that is at least one level 
higher than a bachelor's degree, which is the essential component of a "masters or 
higher" degree. · 

(2) Qualifving Institution 

In addition to meeting the above standard, the claimed masters degree must be issued 
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Memorandum for Regional Directors, et at. 
Subject: AFM Update: Chapter 22: Employment-based Petitions (AD03 _ 01 ). 

from a U.S. institution of higher education as defined in section 101(a) of the Higher 
Education Act of 1965. That section provides as follows: 

3 

For purposes of this chapter, other than subchapter IV and part C of subchapter I 
of chapter 34 of Title 42, the term "institution of higher education" means an · 
educational institution in any State that--

(1) admits as regular students only persons having a certificate of graduation 
from a school providing secondary education, or the recognized equivalent of 
such a certificate; 
(2) is legally authorized within such State to provide a program of education 
beyond secondary education; 
(3) provides an educational program for which the institution awards a bachelor's 
degree or provides not less than a 2-year program that is acceptable for full 
credit toward such a degree; 
(4) is a public or other nonprofit institution; and 
(5) is accredited by a nationally recognized accrediting agency or association, or 
if not so accredited, is an institution that has been granted pre-accreditation 
status by such an agency or association that has been recognized by the 
Secretary for the granting of pre-accreditation status, and the Secretary has 
determined that there is satisfactory assurance that the institution will meet the 
accreditation standards of such an agency or association within a reasonable 
time. 

In order to obtain the H-1 B cap exemption for a U.S. Masters' degree or higher, both # 1 
(qualifying "masters" degree) .and# 2 (qualifying U.S. institution) must be met. 

2. TheAFMTransmittal Memoranda button is revised by adding, in numerical order, a new 
entry to read: 

AD XX-XX PhaP-ter3t3 
[INSERT 
SIGNATURE 
DATE] 

Adds guidance relating to the H-1 B 
cap exemption for aliens holding 
master's or higher degrees from a 
U.S. institution of higher teaming. 
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VALIDITY PERIODS 

• If no license is required by the State (or District of Columbia) the validity period 
may be one, two, or three years, ·as appropriate, depending on the exemption 
stipulated (or not stipulated) by each State during the residency program. 

Example: If no State license is required for: 
• The first year of residency - give them 1 year; 
• The first four years of residency - give them 3 years; or 
• The duration of the resi~ency program (or, conversely, if no time 

limitations are clearly stipulated) - give them 3 years. 

• If the petitioner submits a temporary license, approve the petition for one year or for 
the period that the temporary license is valid, which ever is longer. 

• If a permanent license is provided, the petition may be approved for a period of 3 
years. \ 

NEW YORK MEDICAL RESIDENTS: If you adjudicate HlB medical residents from New 
York, it is okay to grant them periods of up to 3 years. NY does not require a license for the 
medical residents. Although the NY medical resident may not have a license, HQ has . 
instructed us to grant them up to 3 years since there is no license requirement for medical 
residents in New York. (Rev. 01·19·07) 
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Chong, Jenny 

From: 
· Sent: 
,To: 

Cc: 
Subject: 
Attachments: 

Hello Everyon~l 

Speidel, Pain B 
Tuesday, February 04, 2014 10:27 AM 
Chong, Jenny; Phan, Lethuy; Trinh, Nhut M; Itpick, Gwendolyn l; Hutchens, Rebecca L; 
Aguilar, Lorri L; Parrish, William F 
Violett, Michael D; Powell, Trevor 
RE:~~-
VD Ex Instructor Guide.doc; VD Ex.doc; 2008-05-30, HQMemo, Neufeld--AC2l.pdf; 1 

2006~12-05, HQMemo, Aytes··PeriodsOfAdm H4&L2 decoupled.pdf 

Attached are the validity dates scenarios that we are planning to use for the tomorrow roundtable. Please review and 
let me know if you have any comments or suggestions. I am also attaching the Polley Memos for your reference. 

I am hoping that I did cover all issues as previously discussed in the meeting. I am starting to confuse with so many 
dates.@ 

Thank you, 
\. 

Pam 

From: Speidel, Pam B 
Sent: Friday, January 31, 2014 11:05 AM 
To: Chong, Jenny; Phan, Lethuy; Trinh, Nhut M; Itpick, Gwendolyn L; Hutchens, Rebecca L; Aguilar, lorri L; Parrish, 
WllllamF ' 
Subject:. RE: sample validity case 

I am working on writing up the validity dates exercises so we can use for the roundtable. 

From: Chong, Jenny 
Sent: Friday, January 31, 2014 10:59 AM 
To: Phan, lethuy; Speidel, Pam B; Trinh, Nhut M; Itplck, Gwendolyn L; Hutchens, Rebecca L; Aguilar, Lorrl L; Parrish, 
WllllamF · 
Subject: sample validity case 

HI. 

Here Is one sample validity scenario we could use to ask the officers: 

A change of employer/extension flied on 09/21/2013 
The beneficiary's current status expires on 09/29/2013 

Start date of the requested validity period from 10/01/2013 to 09/30/2015 
Submitted LCA Is certified from 10/01/2013 to 09/30/2015 

If the petition Is otherwise approvable, what would be the correct validity period to grant if we were to adjudicate the 
case today, 1/31/2014. 

Thanks. 
1 . 
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(b)(6) 

Jenny Chong I Supervisory Immigration Services Orficerl Dept •. of Homeland Securi.tvl USC IS I Laguna Niguel, CA 926771 

ttl .. ___ _.1.5,: 949.389.80271 ,~:.:.: jenny:chong@dhs.gov 

WARNING: This dor.umenl i!i FOR OFFICIAl. USS DNI. Y (FOUO). It is to be co1llrol/t:1/, :JIW:cf, /WI)(I/('tl, 11 illl!JIIliii'J!I, tli.~triiJIIred, tmd disposed of in 
11tCOI'(}Il/ICl! l'liUIVHS puli.;y (claiiti!J It• fVUO iui<JtllllliMI. l"lliS ill/(lt'lnllli•ill ~IUilllluiiH~ di!llribultid he yond llle original <Uii/NssMS 1'/il/10111 /)l'iOI' 
illlllll>l"illlliOII Of Ull) Ot'i!litl,1[(.1f. 

'.) 
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Validity Dates Exercises 

Adjudication Date: 01/31/2014 

EOS-Same Employer No 6 -Year Limit Issues 
1) LCA: 10/01/13 to 09/30/16 

Petition Dates: 12/15/13 to 09/30/16 
H-1B Status Expires: 09/30/2015 
Amended/Change in previously approved petition filed on: 12/20/13 
Validity Period: ----·--------

2) LCA: · 06/01/13 to 05/30/16 
Petition Dates: 06130/13 to 05/30/16 
H-1B Status Expires: 10/30/13 
Amended/Change in pre~iously approved petition fded on: 06/30/13 
Validity Period: ------------

3) LCA: 
Petition Dates: 
H-1B Status Expires: 
1~94 Expires: 
Petition Filed on: 

09/20/13 to 09/30/16 
ASAP to 09/30/16 
09/10/13 
09/20/13 
09/01/13 

Validity Period: ------------

4) LCA: 
Petition Dates: 
H-1B Status Expires: 
Date of Last Arrival on 1-94: 
1-94 Expires: 
Prior 1-797 Issued on: 
Petition Filed on: 

09/01/13 to 09130/16 
09/01/13 to 09130/16 
09/10/13 
01130/12 
06/30/12 
08130/11 
08/30/13 

Validity Period:··-"-----------­
EOS -- Change of Employer 
5) LCA: 

Petition l)atcs: 
H-1B Status Expires: 
Petition Filed on: 

10/01113 to 09/30/15 
10/01/13 to 09/30/15 
09/29/13 
09/21/13 

Validity Period: --------~---
COS . 
6) LCA:. I 

Petition Dates: 
Period of Time in HID status: 
Period of Time outside the U.S: 
H~4 Status Expires: 
Petition Filed on: 

10/01/13 to 09/30/16 
10/01/13 to 09130/16 · 
10/01/07 to 09130111 (5 years) 
08/01111 to 08131/11 (30 days) 
04/20115 
04/20/13 

Validity Period: ________ __.;.... __ _ 

) 
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Adjudication Date: 01/31/2014 

EOS · _ .. Change of Employer 

'7) LCA: 
Petition Dates: 
H-1B Status Expires: 
H-1B Status Start Date: 
Petition Filed on: 
ETA Filed on: 

6-Year Limitation Issues 

06/01/13 to 09/30/14 
10/1/13 to 09/30/14 
06/29/13 
06/30/07 
05/30/13. 
07/05/12 

Validity Period: ------------

8) LCA: 
Petition Dates: 
H-lB Status Expires: 
H-lB Status Start Date: 
Petition Filed on: 
1-140 Revoked on (auto-revocation): 
1-485 Filed on: 

10/01/13 to 09/30/16 
10/01/13 to 09130/16 
09/30/13 
10/01/07 
08131/13 
10/15/13 
10/01/12 

Validity Period: ------------

Note: The new job in the same or simila~ occupational classification as the job for which the prior 
I-140 petition was filed was offered to the beneficiary. 

9) LCA: 
Petition Dates: 
H-lB Status Expires: 
Petition Filed on: 
1·140 Priority Date: 
Visa is available on: 

10/01/13 to 09/30/16 
3years 
09/30/13 
07103/13 
09/08/08 
01/31/14 

Validity Period: ------------

2 
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Validity Dates Exercises 

Adjudication Date: 01/31/2014 
EOS-Sarne Employer No 6 -Year Limit Issues 
1) LCA: 10/01/13 to 09130/16 

Petition Dates: 12/15/13 to 09/30/16 
H-lB Status Expires: 09130/2015 
Amended/Change in previously approved petition filed on: 12/20/13 
Validity Period: 01/31/14-09/30/16 

2) LCA: 06/01/13 to 05/30/16 
Petition Dates: 06130/13 to 05/30/16 
H-1B Status Expires: 10/30/13 
Amended/Change in previously approved petition filed on: 06/30/13 
Validity~Period: 1 0131/13~05/30/16 · · 

"· 
3) LCA: 

Petition Dates: 
H-1B Status Expires: 
1-9~ Expires: 
Petition Filed on: 

09/20/13 to 09130/16 
ASAP to 09130/16 
09/10/13 
09/20/13 
09/0l/13 

Validity Period: --=.09;:.:.1.:..:11~11:;::;.3-~0;:.:.91.:.::10~/1:;.::.:.6 _______ (Back Dating??) 

4) LCA: 
Petition Dates: 
H-1B Status Expires: 
Date of Last Arrival on 1-94: 
1-94 Expires:· 
Prior 1-797 Issued on: 
Petition Filed on: 

09/01/13 to 09/30/16 
09/01/13 to 09/30/16 
09/10/13 · .. 
01130/12 
06/30/h 
08130/11 
08/30/13 

Validity Period: · 01/31114-09/30/16 (Late Filing, Split Decision??) 

EOS -- Change of Employer 
5) LCA: 

Petition Dates: 
HwlB Status Expires: 
Petition Filed on: 

10/01/13 to 09/30/15 
10/01/13 to 09/30/15 
09/29/13 
09/21/13 

Validity P~riod: =01=/3=1/=1--4-..-09~/3=0;.;..;/J_,S _____ (.Late Filing, Split Decision) 
cos 
6) LCA: 

Petition Dates: 
Period of Time in HlB status: 
Period of Time outside the U.S: 
H-4 Status Expires: 
Petition Filed on: 

10/01113 to 09/30/16 
10/01/13 to 09130/16 
10/01/07 to 09/30/11 (5 years) 
08/01/11 to 08/31/11 (30 days) 

. 04/20/15 
04/20/13 

Validity Period: ~Ol~/3;:.:1.:..::11:..::..4·...::;.0:.:.1/3;:;.;0;.:..;/1:.;:;;5 _____ .....;...a.· <New 6-ycar rule) 

1 

359 



Adjudication Date: 01/31/2014 

EOS .... Change of Employer 

7) LCA: 
Petition Dates: 
H-lB Status Expires: 
H-lB Status Start Date: 
Petition Filed on: 
ETA Filed on: 

6-Year Limitation Issues 

06/01/13 to 09/30/14 
. 10/1/13 to 09/30/14 
06/29/13 
06130/07 
05130/13 
07105/12 

Validity Period: ....;0~1.:.::::13.::.:.11..:..14:....:-0:;;;.9.:.::::/3~0/..:..14.::.__ ______ (AC21~106) 
8) LCA: ._ 10/01/13 to 09/30/16 

Petition Dates: 10/01113 to 09/30/16 
H-1B Status Expires: 09/30/13 
H-1B Status Start Date: 10/01/07 
Petition Filed on: 08/31/13 
1·140 Revoked on {auto-revocation): 10/15/13 
1-485 Filed on: 10/01/12 '...: 
Validity Period: .::.:01:.:.:13:.:1~/1~4·.-0.:::.l/~30::.:..11::.::5;._ _____ ---.~.<Grant 1 yr or 3 yl's?) 

Note: The new job in the same or similar occupational classification as the job for which the prior 
1-140 petition was filed was offered to the beneficiary. 

9) LCA: 
Petition Dates: 
H-lB Status Expires: 
Petition Filed on: 
1-140 Priority Date: 
Visa is available on: 
Validity Period: 01/31/14-09130/16 

offiling) · 

10/01/13 to 09/30/16 
3 years 
09/30/13 
07/03/13 
09/08/08 
01131/14 

(AC21-104. Visa is not available at the time 
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DELETE ALL IDGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
PRINTING 

- To delete boxes, right click on the little box that appears in the upper left corner and cut. -

If you are requesting consulate/embassy notification, provide the following evidence in 
duplicate. Any document submitted to the U.S. Citizenship and Immigration Services 
(USCIS) containing a foreign language, must be accompanied by a full English language 
translation that has been certified by the translator as complete and accurate, and that the 
translator is competent to translate from the foreign language into English. 

H·lB Specialty Occupation 

Specialty Occupation means an occupation which requires the theoretical and practical 
application of a body of highly specialized knowledge and which requires the attainment of 
a baccalaureate or higher degree or its equivalent, in a specific specialty, as a minimum, for 
entry into the occupation in the United States. 

Provide the following to establish that the present petition meets the criteria for H -lB 
petitions involving a specialty occupation: 

EVIDENCE PERTAINING TO EQlliVALENCE TO COMPLETION OF 
A COLLEGE DEGREE 

RECOGNITION OF EXPERTISE: The petitioner must show that the beneficiary has 
equivalency AND recognition of expertise. If the petitioner has provided no equivalency 
evaluations or has provided inadequate evaluations, then the following information should 
be requested. Generally speaking, this section will read best if it is sent in its complete 
state. The more text that is cut from this section the less coherent it will be. Read your 
final RFE carefull to insure that it is clear. 

Definition- Equivalency: Equivalence to completion of a United States baccalaureate or 
higher degree means achievement of a level of knowledge, competence, and practice in the 
specialty occupation that has been determined to be equal to that of an individual who has 
a baccalaureate or higher degree in the specialty. The following additional requested 
information is to assist you to establish that the beneficiary has the equivalent of a United 
States baccalaureate degree and recognition of expertise in the specialty occupation: 

Evaluation of Foreign Education: The evidence indicates that the beneficiary has completed 
either several courses or a full course of study in a particular subject abroad. Provide the 
following to establish the level and type of education the beneficiary has obtained abroad 
and its educational equivalent in the United States: 
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• Foreign Educational Credentials Evaluation: Submit an advisory evaluation of the 
beneficiary's foreign educational credentials by a reliable credentials evaluation 
service that specializes in evaluating foreign educational credentials. This 
evaluation must address the beneficiary's educational achievements as to equivalent 
education in the United States including the field of study. An acceptable 
evaluation should consider formal post-secondary education only and not practical 
experience. It should also provide a detailed description of the material evaluated 
rather than conclusions. Further, it should provide a brief description of the 
qualifications and experience of the evaluator. Additionally, you must include all 
the documentation provided· by the beneficiary for the evaluation and must cite any 
reference material used by the evaluator. 

Evaluation ofTraining & Experience: You are attempting to estabijsh that th.e beneficiary· 
qualifies to perform services in a specialty occupation based on a combination of education, 
specialized training, and/or progressively responsible experience that is equivalent to 
completion of a United States baccalaureate or higher degree in the specialty occupation, 

, and that the beneficiary has recognition of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

OPTIONAL PARAGRAPH- If not applicable, delete: You have provided an evaluation of 
the beneficiary's foreign educational credentials from a foreign credentials evaluator who 
claims that the beneficiary has the equivalent of a baccalaureate l~vel of education or 
higher based on education, training and/or experience. However, this evaluation is 
insufficient because regulations limit the scope of foreign credential evaluators to 
evaluating only foreign education. Evaluation of training and/or experience requires the 
submission of other documents from other sources such as college officials, professional 
associations, former employers, or recognized experts. 

Therefore, provide at least one of the following to establish the level and type of training 
and/or experience the beneficiary· has obtained and its educational equivalent in the United 
States: · 

• Evaluation of Training and/or E:merience by a College Official: Submit an. 
evaluation from an official who has authority to grant college-level credit for 

. training and/or ~xperience in the specialty of .[ihse~tsriecialti:occupatiorl1. The 
evaluation must be from an accredited college or university that has,a program for 
granting such credit in the field of study based on an individual's training and/or 
work experience. 

NOTE:. 
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A private educational credentials evaluation service may not evaluate an alien's 
work experience or tralning; because regulations limit the scope or'educational 
credential evaluators to evaluating only foreign education. 

Professors writing evaluations as consultants, may, in the alternative, be considered 
as recognized authorities if they can establish their qualifications as experts; p~ovide 
specific instances where past opinions have been accepted as authoritative and by 
whom; show how conclusions were reached; and show the basis for the conclusions 
with copies or citations of any research material used. 

I 

The evaluation should describe the material evaltiated and establish that the areas 
of experience are related to the specialty. Resumes or Curriculum Vitae alone are 
usually insufficient to satisfy this requirement. 

Also, provide a letter from the Registrar of the institution (on the institution's 
letterhead) to establish that the particular evaluating official is authorized to grant 
college· level credit on behalf of their institution, and that the evaluator holds a 
bachelor's degree in the field of study he or she is evaluating. Further, provide 
written verification or other documents or records to clearly substantiate that the 
evaluator is actually employed by the claimed college or university. Additionall;i, 
include evidence that the institution is accredited. U:NorfirfDAfiJUDICATOR: If 
1school is in SEVIS;.it doo~not necessa!'Y- niean:that thejnstitution'is accrediteal~ 

Provide copies of pertinent pages from the college or university catalog to show that 
it has a program for granting college· level credit based on tralning and/or experience. 
Merely stating in a letter that the school has such a program is insufficient. The 
program must be sufficiently substantiated. Further, CLEP and PONS! equivalency 
exams o~ special credit programs do not satisfy this requirement because the 
regulation requires that the beneficiary produce the results of such exams or 
programs in order for them to qualify. Also, training or experience derived from 
internship programs may not satisfy this requirement unless you can establish that 
the experience or training claimed was gained through enrollment in the particular 
college or university's internship program. 

Moreover, provide evidence to show the total amount of college credit the Registrar 
or evaluator may grant for tralning or experience as part of the program. The 
evaluator may provide copies of the evaluation made by a school official, preferably 
the Registrar, which shows how the alien met the college or university's program 
requirements and how much possible college credit the alien may be granted for his 
oi her training and experience. 

• Equivalency Examinations: Submit the results of recognized college level 
equivalency examinations or special credit programs, such as the College, Level 
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Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction 
(PONSI). 

· • Certification by a Professional Association: Submit evidence of certification or 
registration from a nationally-recognized professional association or society for the 
specialty that is known to grant certification or registration to persons in the 
occupational specialty who have achieved a certain level of competence in the 
specialty. 

Evidence for Recognition of Expertise: Submit the following to.certify and substantiate that 
the beneficiary has recognition of expertise through progressively responsible experience 
that is directly related to the specialty and that the training or experience is equivalent to a 
degree .in the specialty: 

• Documentation to Certify Recognition ofExnertise: Submit affidavits or decl~rations · 
(made under penalty of perjury) certifying as to the beneficiary's training and/or 
experience in the specialty occupation, and that the beneficiary has recognition and 
expertise.in the specialty through progressively responsible positions directly related 
to the specialty. . 

The certification should specifically describe the beneficiary's recognition and ability 
in factual terms. Merely stating that the beneficiary has recognition of expertise is 
insufficient. The documentation must state specific facts about the significance of 
what the beneficiary actually performed that gave him the recognition of expertise. 
Further, they must set forth the expertise of the affiant and the manner in which . 
the affiant acquired such information. 

Present or former employers: The affidavits or declarations should be on the present 
or former employer's company letterhead with the dates of employment, and should 
de!scribe, in detail, the duties the beneficiary performed, a:nd show that the alien's 
experience was gained while working with peers, supervisors or subordinates who 
have a baccalaureate degree or higher or its equivalent. Also, evidence of tl1e nature 
and size of the former employers' businesses should be included. 

Recognized authorities: The affidavits or declarations should be from at least two 
recognized authorities certifying the beneficiary's training and/or experience in the 
specialty occupation, and that the beneficiary has recognition and expertise in the 
specialty through progressively responsible positions directly related to the specialty. 

NOTE: If the beneficiary's has achievements that can be determined to be 
significant contributions to the field of the specialty occupation, only one recognized 
authority may need to submit an affidavit or declaration. However, merely stati11g 
the beneficiary's achievements are significant without providing supporting 
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documentation to show the scope of the achievement will, generally, be insufficient 
to meet this requirement. 

A recognized authority means a person or an organization with expertise in a 
particular field, and the expertise to render the type of opinion requested. Such 
opinion must state: the writer's qualifications as an expert; the writer's experience 
giving such opinions, citing specific instances where past opinions have been 
accepted as authoritative and by whom; how the conclusions were reached; and the 
basis for the conclusions supported by copies or citations of any research material 
used. 

• Documentation to Substantiate Recognition of Emertise: To substantiate that the 
beneficiary has recognition of expertise in the specialty, through progressively 
responsible positions directly related to the specialty, provide copies of all the 
material evaluated including copies of personnel records, performance evaluations, 
pay records; or copies of any other documents that reflect promotion or achievement 
of progressively responsible positions directly related to the specialty. Clearly show 
how the affiant arrived at his or her determination. 

j 

USCIS Determination of Equivalency: If you prefer, USCIS is authorized to make a 
determination that the equivalent of the degree required by the specialty occupation has 
been acquired through a combination of education, specialized training, and/or work 
experience. However, it must be clearly demonstrated that the areas of training and/or 
experience are related to the specialty and the beneficiary has achieved recogniti~?n of · 
expertise in the. specialty occupation as a result of such training and experience. 

For purposes of determining equivalency to a baccalaureate degree in the specialty, three 
I , 

years of specialized training and/or work experience must be demonstrated for each year of 
college· level training the beneficiary lacks. For equivalence to an advanced (or Masters) 
degree, 'the beneficiary must have a baccalaureate degree followed by at least five years of 
experience in the specialty. If required by a specialty, the beneficiary must hold a 
Doctorate degree or its foreign equivalent. 

USCIS has determined that the beneficiary has, at best, accumulated approximately [insert 
~her of egUi.valent years dElterfuined:_~ years o.f ~ducation in the specialty or related 
field. As such, the beneficiary needs, at least, [insert number of equivalent years need~ 
f · ·. I] additional years of experience in the field. 

J 

OPTIONAL: Documentation from prior employers fails to show the progressive 
responsibility, nature, and description of the duties; who mentored or guided the employee; 
their educ~tional background; how duties and experience related to the theoretical 
knowledge needed in the field beyond that of the practical. Thus the first three criteria 
listed below have not been met. Further, documents relating to the fourth criteria shown· 
below, have not been submitted. 
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Therefore, provide additional evidence such as copies of affidavits from present or former 
employers; copies of personnel records, performance evaluations, pay records; or copies of 
any other documents that reflect promotion or achievement of progressively responsible 
positions directly related to the specialty that clearly demonstrate that the beneficiary's 
training and/or work experience included: 

i. the theoretical and practical application of specialized knowledge required by the 
specialty occupation; and 

2. that the beneficiary's experience was gained while working with peers, supervisors, 
or subordinates who have a degree or its equivalent in the specialty occupation; and 

3. progressively responsible work experience; and 

I 

4. that the beneficiary has recognition of expertise in the specialty evidenced by at 
least one type of documentation such as: 

(a) Recognition of expertise in the specialty occupation by at least two recognized 
authorities in the same specialty occupation; or 

(b) Membership in a recognized foreign or United States association or society in the 
specialty occupation; or 

(c) Published material by or about the beneficiary in professional publications, trade 
journals, books, or major newspapers; or 

(d) Licensure or registration to practice the specialty occupation in a foreign country; 
or 

(e) Achievements which·a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. [NOTE: Merely stating the 
beneficiary's work is significant or highly significant and such general terms do 
not meet this requirement. The evidence must clearly substantiate the 
significance of the beneficiary's ~chievements.1 

Recognized authority. A recognized authority means a person or an organization 
with expertise in a particular field, and the expertise to render the type of 
opinion requested. Such opinion must state: the writer's qualifications as an 
expert; the writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; how the 
conclusions were reached; and the basis for the conclusions supported by copies 
or citations of any research material used. 
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Completion of the 1"!129 H-18 Approval Checklist 

This is a guide to help determine the appropriate response for each checklist question (YES, NO, or NA) 
on the 1-129 H-1 B APPROVAL QUALITY ASSURANCE REVIEW CHECKLIST. Whenever possible, a 
relevant citation is given from the Immigration and Nationality Act (INA) and/or Title 8, Code of Federal 
Regulations (8 CFR); also, page number(s) from the 1-129 National SOP (SOP), Adjudicator's Field 
Manual (AFM) or National Background Identity and Security Checks Operating Procedures (NaBISCOP) 
Handbook is given that contains information about the checklist question. Last, information on policy is 
given if a question is not clearly defined in these resources. · 

When answering the questions on the 1-129 H1B APPROVAL QUALITY ASSURANCE REVIEW 
CHECKLIST, keep in mind that the underlying consideration is: uwas this element of the adjudication 
addressed properly?", ~was the security item performed according to policy and procedure?~ or u Was this 
aspect of the process handled correctly?" The checklist questions dealing with evidentiary, statutory, and 
regulatory requirements need·not be answered literally for the consolidation of data. 

If during the Review, a deficiency(ies) is found, it must be articulated in the itemized Comments section at 
the bottom of the CHECKLIST. The narrative comments written by the Reviewer must be factual and 
concise; value judgments such as inadequate or insufficient must be avoided; and the comments cannot 
be derogatory or inflammatory against the Quality Assurance customers. The best, well-written 
comments do not require the presence of the reviewed file to determine the accuracy of the 
deficiency(ies). 

I Proper Filing · 

1. Was filing properly signed? 

See 8 CFR 103.2(a)(1), 8 CFR 103.2(a)(2), 8 CFR 103.2(a)(6), 8 CFR 103.2(a)(7)(i) 

Signature. An applicant or petitioner [or requestor] must sign his or her benefit request. However, a 
parent or legal guardian may sign for a person who is less than 14 years old. A legal guardian may 
sign for a mentally incompeten~ person. By signing the benefit request, the applicant or petitioner 
[or requestor], or parent or guardian certifies under penalty of perjury that the benefit request, and 
all evidence submitted with it, either at the time of filing or thereafter, is true and correct. Unless 
otherwise specified in this chapter, an acceptable signature on an benefit request that is being filed 
with the USC IS is one that is either handwritten or, for benefit requests filed electronically as 
permitted by the instructions to the form, in electronic format. 

All forms of signature are acceptable, including an uX" or a thumbprint. 

A corporation is a separate and distinct legal entity from its owners or stockholders. Consequently, 
the beneficiary may sign the petition as a legal representative of the petitioner if he or she is an 
officer of the corporation. [See Matter of M, 8 I&N Dec. 24 (BIA 1958), Matter of Aphrodite 
Investments, Ltd., 17 I&N Dec. 530 (Comm. 1980), and Matter of Tessel, 171&N Dec. 631 (Act. 
Assoc. Comm. 1980)] A corporation is a separate and distinct legal entity from its owners or 
stockholders. Consequently, the beneficiary may sign the petition as a legal representative of the 
petitioner if he or she is an officer of the corporation. [See Matter of M, 8 I&N Dec. 24 (BIA 1958), 
Matter of Aphrodite Investments, Ltd., 17 I&N Dec. 530 (Comm. 1980), and Matter of Tessel, 17 
I&N Dec. 631 (Act. Assoc. Comm .. 1980)] 

The response should be either Yes or No; NIA is not an acceptable response to this question. 

2. Were correct fee(s) received? 
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See 8 CFR 103.2(a)(1), 8 CFR 103.2(a)(7)(i), 8 CFR 103.7(b)(1)(1) 

Every benefit request or other document submitted to the Department of Homeland Security 
(DHS) must be executed and filed in accordance with the form instructions, notwithstanding any 
provision of 8 CFR chapter 1 to the contrary, and such instructions are incorporated into the 
regulations requiring its submission. Each benefit request or other document must be filed with 
fee(s} as required by regulation. Benefit requests which require a person to submit biometric 
information must also be filed with the biometric service fee in 8 CFR 103.7(b}(1}, for each 
individual who is required to provide biometrics .. Filing fees and biometric service fees are non­
refundable and, except as otherwise provided in this chapter I, must be paid when the benefit 
request is filed. 

A benefit request which is not signed and submitted with the correct fee(s} will be rejected. A 
benefit request that is not executed may be rejected. Except as provided in 8 CFR parts 204, 
245, or 245a, a benefit request will be considered received by USCIS as of the actual date of 
receipt at the location designated for filing such benefit request whether electronically or in paper 
format. The receipt date shall be recorded upon receipt by USCIS. 

To determine if the correct fee has been received, look for the date stamp on the right side of the 
petition and review in CLAIMS. 

See INA 214(c)(9)(A), INA 214(c)(12)(A)-(C), ESABSA Public Law 111-230 

The current base fee for the 1-129 is $325 (as of 5/2/11). 
The current ACWIA fee is $1,500 for petitioners with more than 25 full-time equivalent 
employees, and $750 for petitioners who employ a total of no more than 25 full-time equivalent 
employees. 
The current, one-time, Fraud Prevention and Detection fee is $500. 
The current ESABSA (Public Law 111-230} fee· is $2000, if applicable. 

The ACWIA fee is not required if the petitioner is exempt from this fee requirement. 

The fee is not required in the following instances: 
• The petitioner is an institution of higher education as defined in the Higher Education Act 

of 1965, section 101(a}, 20 U.S.C. section 1001(a} 
• The petitioner is a nonprofit organization or entity related to or affiliated with an institution 

of higher education, as such institutions of higher education are defined in the Higher 
Education Act of 1965, section 101(a), 20 U.S. C. section 1001(a} 

• The petitioner is a nonprofit research organization or a governmental research 
organization, as defined in 8 CFR 214.2(h}(19)(iii)(C} 

• The second or subsequent request for an extension of stay filed by the same petitioner 
for the same beneficiary 

• An amended petition that does not contain any request for extension of stay 
• The petition is filed to correct a USCIS error ' 
• The petitioner is a primary or secondary education institution [private or public] 
• The petitioner is a nonprofit entity that engages in an established curriculum-related 

clinical training of students recognized at such an institution 

Additional Fee for Certain H-18 and L-1 Petitions 

On August 13, 2010, President Obama signed into law, with immediate effect, Public Law 111-
230, which contains provisions to increase certain H-1 B and L-1 petition fees. 
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Public Law 111-230 requires the submission of an additional fee of $2,000 for certain H-18 
petitions and $2,250 for certain L-1 petitions postmarked on or after August 14, 2010, and will 
remain in effect through September 30, 2014. This fee is in addition to the base processing fee, 
the existing Fraud Prevention and Detection Fee, and any applicable American Competitiveness 
and Workforce Improvement Act of 1998 (ACWIA) fee, needed to file a petition for a 
Nonimmigrant Worker (Form-129), as well as any premium processing fees. 

This additional fee applies to a petitioner who employs 50 or more employees in the U.S. with 
more than 50% of its employees in the U.S. in H-1 8 or L (including L-1A, L-1 8 and L-2) 
nonimmigrant status. Petitioners meeting these criteria must submit the applicable fee with an H-
18, L-1A or L-18 petition filed: 

• Initially to grant an alien nonimmigrant status described in subparagraph (H)(i)(b) or (L) of 
INA section 101(a)(15), or 

• To obtain authorization for an alien having such status to change' employers .. 

The response should be either Yes or No; NIA is not an acceptable response to this question. 

I Eligibility and Evidence . ~. ' 

3. Was filing filed or approved earlier than 6 months before the date of actual need for the 
beneficiary's services? 

See 8 CFR 21~.2(h)(9)(i)(B) 

The petition may not be filed or approved earlier than 6 months before the. date of actual need for 
the beneficiary's services or training. 

The response should be either Yes or No. 

4. Was filing submitted by an appropriate petitioner? 

See 8 CFR 214.2(h)(2)(i), 8 CFR 214.2(h)(2){i)(F), (4)(ii) 

The following entities may file for an H-1 B nonimmigrant: 

A United States Employer: A person, firm, corporation, contractor, or other association or 
organization in the United States, which: 

• Permits a person to work in the United States; 
• Has an IRS tax identification number; and 
• Has employer-employee relationship(s) demonstrated by having the ability to hire, 

pay, fire, supervise, or otherwise control the work of an employee. 

An Agent: A United States individual or company in business as an agent may file for types of 
workers who are traditionally self-employed or use an agent to arrange short-term employm~nt 
with numerous employers. 

An alien may be employed by more than one employer (petitioner) at any given time. This is 
called concurrent employment However, a separate petition must be approved for each 
employer. Also, part-time employment is allowed. 

The response should be either Yes or No. 

5. If seeking to file as a United States employer, was a valid employer-employee relationship 
established? · 
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See 8 CFR 214.2(h)(2)(i); (4)(ii); Donald Neufeld memo dated 01/08/2010, Determining 
Employer-EmPloyee Relationship for Adjudication of H-1 B Petitions. Including Third-Partv 
Site Placements ' 

As an employer who seeks to sponsor a temporary worker in an H-1 B specialty occupation, the 
petitioner is required to establish by a preponderance of the evidence that a valid employer­
employee relationship will exist between the petitioner and the beneficiary throughout the 
duration of the requested H-1 B validity period. 

Right to Control: 

The petitioner must demonstrate that the petitioner has the right to control the beneficiary's work, 
which may include the ability to hire, fire, or supervise the beneficiary. Evidence establishing the 
right to control is defined as follows: . · 

• A complete itinerary of services or engagements that specifies the dates of each service 
or engagement, the names and addresses of the actual employer, and the names· and 
addresses of the establishment venues, or locations where the services will be 
performed for the period of time requested; 

• Copy of signed Employment Agreement between the petitioner and the beneficiary 
detailing the terms and conditions of employment; 

• Copy of an employment offer letter that clearly describes the nature of the employer­
employee relationship and the services to be performed by the beneficiary; 

• Copy of relevant portions of valid contracts between the petitioner and a client (with 
whom the petitioner has entered into a business agreement for which the beneficiary will 
be utilized) that establishes that while the beneficiary is placed at the third-party work 
.site, the petitioner will continue to have the right to control the beneficiary; 

• Copies of signed contractual agreements, statements of work, work orders, service 
agreements, and letters between the petitioner and the authorized officials of the 
ultimate end-client companies where the work will actually be performed by the 
beneficiary, which provide information such as a detailed description of the duties the 
beneficiary will perform, the qualifica~ions that are required to perform the job duties, 
salary or wages paid, hours worked, benefits, a brief description of who will supervise 
the beneficiary and their duties, and any other related evidence; 

• Copy of the position description or any other documentation that describes the skills 
required to perform the job offered, the source of the instrumentalities and tools needed 
to perform the job, the product to be developed or the service to be provided, the 
location where the beneficiary will perform the duties, the duration of the relationship . 
between the petitioner and beneficiary, whether the petitioner has the right to assign 
additional duties, the extent of the petitioner's discretion over when and how long the 
beneficiary will work, the method of payment, the petitioner's role in paying and hiring 
assistants to be utilized by the beneficiary, whether the work to be performed is part of 
the petitioner's regular business, the provision of employee benefits, and the tax 
treatment of the beneficiary in relation to the petitioner; 

• A description C?f the performance review process; and/or 

• Copy of the petitioner's organizational chart, demonstrating the beneficiary's supervisory 
chain. 
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Maintenance of Initial Employer-Employee Relationship: 

The petitioner must submit evidence to document that the petitioner and the-beneficiary 
maintained the employer-employee relationship throughout the H-1 B approval period. Evidence 
establishing maintenance of employer-employee relationship throughout the H-1 B approval 
period is defined as follows: · 

• Copies of the beneficiary's pay records (leave and earnings statements, pay stubs, etc.) 
for the period of the previously approved H-1 B status; 

• Copies of the beneficiary's payroll summaries and/or W-2 forms, evidencing wages paid 
to the beneficiary during the period of previously approved H-1 B status; 

• Copy of work schedules from prior years; 

• Copies of the petitioner's state quarterly wage reports for the last four quarters that 
contain the name, social security numbers (last four digits only), and number of weeks 
worked by the beneficiary; · 

• Copies of the beneficiary's two or three most recently filed federal individual tax returns 
with all required schedules and statements, as appropriate; 

• Documentary examples of work product created or produced by the beneficiary for the 
past H-1 B validity period, (i.e., cepies of: business plans, reports, presentations, 
evaluations, recommendations, critical reviews promotional materials, designs, 
blueprints, newspaper articles, website text, news copy, photographs of prototypes, 
etc.). Note: The materials must clearly s~bstantiate the author and date created; 

• Copy of dated performance review(s); and/or· 

• Copy of any employment history records, including but not limited to, documentation 
showing date of hire and dates of job changes, i.e. promotions, demotions, transfers, 
layoffs, and pay changes with effective dates. 

The response should be either Yes or No. 

6. If claiming "In-house" work, was there evidence to demonstrate If the in-house project 
~~ ' 

The evidence submitted must establish that a job offer based on an actual position or the 
prospective employment is legitimate (e.g., employment is not speculative in nature (consulting 
position)). · · 

Note: Requests for contracts and/or other types of documentation should be made only in those . 
cases where the officer can articulate a specific need for such documentation. 

The response should be NIA if the petitioner is not claiming nin-housen work. 

7. Did position offered meet specialty occupation requirements? 

See 8 CFR 214.2(h)(4)(111)(A) 

When dealing with "Extensions of Stat. keep in mind there-adjudication memo, Addendum 29 in 
the SOP. 
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I 
'· 

Specialty Occupation: 
For H-18 petitions involving a "specialty occupation," 8 CFR 214.2(h)(4)(iii)(A) requires that the 
position meet one of the following criteria: 

• A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

• The degree requirement is common to the industry in parallel positions among similar 
organizations or the position is so complex or unique that it can be performed only by an 
individual with a degree; 

• The employer normally requires a degree or its equivalent for the position; or 
• The nature of the specific duties is so specialized and complex that knowledge · 

required to perform the duties is usually associated with the attainment of a . 
baccalaureate or higher degree. · 

It is not sufficient to simply establish that a bachelor's degree or higher degree is a minimum for 
entry into the occupation; the position must require a degree in a specific specialty. [INA Section 
214(i)(1 )] 

Job Description: 
The petitioner must provide a detailed description of the job duties to be performed. A Request 
for Evidence (RFE) can be issu~ asking for a description in non-technical terminology. 
Consider all of the information provided by the petitioner in making a decision as to whether or 
not the position qualifies as a specialty occupation. Keep in mind that it is the duties of the job 
rather than the title of the job that determine the legitimacy of a specialty occupation. 

See SOP dated 09/30/2004 pgs. 5-25 - 5-26 

Resources for Determining Specialty Occupation: Occupational Outlook Handbook (OOH) and 
Occupational Information Network (0-Net). 

See SOP dated 09/30/2004 pg. 5-26 

Classification in a Specialty Occupation for Nurses. Th~ H-1A nurse program ended on 
September 1, 1995; however, nurses can be considered under the H-1 B classification; see SOP 
Pg. 5-162 through 5-165. Most nursing positions are not professional and do not require a person 
with a four-year degree in the specialty occupation. To qualify for H-1 B classification, the institution 
and/or the duties of the position must be exceptional. One must be satisfied that the position 
requires a four-year degree. 

The·response should be either '(es or No. 

8. Were education/experience requirements met? 

See 8 CFR 214.2(h)(4)(iii)(C), (~) 

Beneficiary Qualifications: . 
In order for an individual to qualify to perform services in a specialty occupation, the alien must 

• Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

• Hold a foreign degree determined to be equivalent to a United States baccalaur~ate 
or higher degree required by the specialty occupation from an accredited college or 
university; 

• Hold an unrestricted state license, registration or certification which authorizes him or 
her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 
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• Have education, specialized training, and/or progressively responsible experience that is 
equivalent to completion of a United States baccalaureate or higher degree in the 
specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

The response should be either Yes or No. 

9. Were state licensure requirements met? 

See 8 CFR 214.2(h)(4)(v) 

If the occupation requires-a state or local license for an individual to fully perform that occupation, an 
alien seeking H-1 B classification in that occupation must have the license prior to approval of the 
petition. [8 CFR 214.2(h)(4)(v)(A)] 

Some states do not issue licenses until the worker is present. In these cases, accept a statement 
from the state licensing authority stating that a license will be issued to the beneficiary immediately 

. upon arrival in the United States; however, approve these petitions for one year only. 

[HQ Memo entitled, Temporary Licensure for H-1 B Nonimmigrants, 5/4/1992] 
States may allow an individual to fully practice the licensed occupation under the supervision of 
licensed senior or supervisory personnel in that occupation. If the nature of the duties and the level 
at which they are performed demonstrate that the alien under the supervision could fully perform the 
duties of the occupation, H classification may be granted. [8 CFR 214.2(h)(4)(v)(C)] 

Physicians to be employed by the Department of Veterans' Affairs CV A) are not required to have a 
license from the state in which they will work. They may have a license from any state. 

An H-1 B petition filed on behalf of an alien beneficiary who does not have a valid state license ~hall 
be approved for. a period of one-year provided'that the only obstacle to obtaining state licensure is 
the fact that the alien cannot obtain a social security card from the Social Security Administration 
(SSA). Petitions filed for these aliens must contain evidence from the state licensing board clearly 
stating that the only obstacle to the issuance of state licensure is the lack of a social security card. In 
addition, the petitioner must establish that all other regulatory and statutory requirements for the · 
occupation have been met At the time an extension petition is filed by the alien, the ISO should 
determine that the required license was obtained. If it has not been obtained at that time, the petition 
should be denied. 

Emergency certifications for teachers vary from locality to locality and must be considered on a 
case by case basis. 

If a temporary license is available in the state of employment, and the alien is allowed to fully 
perform the duties of the occupation without a permanent license, then H-1 B classification may 
be granted. Where licensure is required in an occupation, approve the petition for one year or, for 

. the period that the temporary license is valid, whichever is longer. [8 CFR 214.2(h)(4)(v)(B) and 
(E)] 

See SOP dated 09/30/2004 pg. 5-169 

Health Care Worker Certification. As of July 26, 2004, health care workers in the following fields 
are required to submit evidence of health care worker certification when filing for change of status 
or extension of stay: 

• Registered nurses 
• Occupational therapists 
• Speech language pathologists and audiologists 
• Medical technologists 

Completing the 1-129 H-lB Approval Checklist 7 10/07/2014 

374 



• Physician's assistants 
I 

The response should be NIA if the beneficiary does not require licensure. 

10. If requested, was eligibility for a new CAP number verified? 

See INA 214(g)(7), 8 CFR 214.2(h)(13)(iii) 

An H-1 B alien in a specialty occupation or an alien of distinguished merit and ability who 
has spent six years in the United States under section 101(a)(15)(H) ... of the Act may 
not seek extension, change .. status, or be readmitted to the United States under section 
101(a}(15)(H} ... of the Act unless the alien has resided and been physically present 
outside the United States, except for brief trips for business or pleasure, for the 
immediate prior year. 

When the beneficiary has already spent six years in the United States as an H-1 B 
nonimmigrant, he or she may not seek extension, change status, or be readmitted to the 
United States as an H nonimmigrant for a new six-year admission period unless the 
beneficiary has first lived one year abroad. 

The response should be NIA if a new CAP number was not requested. 

11. If applicable, was one of the H-1 B cap exemptions met? 

See INA 214(g)(S)(A)-(C), 214(g)(7), 214(1)(2)(A) 

See also the H-1B Data Collection and Filling Fee Exemption Supplement 

This section of law refers to the numerical limitations not applied to nonimmigrant aliens 
employed or who have received an offer of employment at an institution of higher education; or 
aliens employed or who have received an offer of empioyment at a nonprofit research · 
organization or a governmental research organization; or aliens who have earned a master's or 
higher degree from a United States institution of higher education. 

See Michael Aytes dated 12105/2006; Guidance on Determining Periods of Admission for 
Aliens Previously in H-4 or L-2 Status; Aliens Applying for Additional Periods of 
Admission beyond the H-18 Six Year Maximum; and Aliens Who Have Not Exhausted the 
Six-Year Maximum But Who Have Been Absent from the United States for Over One Year. 

H-18 "Remainder" Option {CAP exemption) 

When the beneficiary who was previously admitted to the United States in H-1 B status, but did 
not exhaust his or her entire period of admission, seeks readmission to the United States in H-1 B 
status for the "remai~der" of his or her initial six-year period of maximum admission, rather than 
seeking a new six-year period of admission. Pending the AC21 regulations, USC IS for now will 
allow an alien in the situation described above to elect either (1) to be re-admitted for the 
"remainder" of the initial six-year admission period without being subject to the H-1.8 cap if 
previously counted or (2) seek to be admitted as a "new" H-1 B alien subject to the H-1 B cap. 

See Michael Aytes dated 01/29/2007, Public Law 109-477- Two-Year Extension of Conrad 
State 30 Program 
Conrad Doctors - Not subject to H-1 B Cap even if they change employers or occupations 

Pub. L. 106-313 American Competitiveness in the Twenty-first Century Act of 2000, 106th 
·Congress; October 17,2000, 114 Stat. 1251, [S. 2045] 
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SEC.114. EXCLUSION OF CERTAIN "J" NONIMMIGRANT$ FROM NUMERICAL 
LIMITATIONS APPLICABLE TO "H-18" NONIMMMIGRANTS. 

The numerical limitations contained in section 1 02 of this title shall not apply to any 
nonimmigrant alien granted a waiver that is subject to the limitation contained in 
paragraph (1)(8) of the first section 214(1) of the Immigration and Nationality Act (relating 
to restrictions on waivers). 

J-1 physicians who are the beneficiaries of a Conrad 20 waiver of the two-year home residence 
requirement who change status to H-1 B may be granted such a change without regard to the cap, 
and are not counted toward the cap. 

The response should be either Yes or No. 

12. Was th.ere evidence to support eligibility for AC21 or recaptured time? 

See Procedures for Calculating Maximum Period of Stay Regarding the Limitations on 
Admission for H-1 B and L-1 Non immigrants (AFM Update As 05-21 ), Neufeld Memo dated 
05/30/2008 {HQ 70/6.2, AFM Update AD 08-06), 8 CFR 214.2(h)(13)(iii)(A), 8 CFR 
214.2(h)(13)(i)(B), 8 CFR 214.2(h)(13)(iii)(B), 8 CFR 214.2(h)(13)(v) 

214.2(h)(13)(i)(B) 
When an alien in an H classification has spent the maximum allowable period of stay in the United 
States, a new petition under sections 101(a)(15) (H) or (L) of the Act may not be approved unless 
that alien has resided and been physically present outside the United States, except for brieftrips 
for business or pleasure, for the time limit imposed _on the particular H classification. Brief trips to 
the United States for business or pleasure during the required time abroad are not interruptive, but 
do not count towards fulfillment of the required time abroad. The petitioner shall provide 
information about the alien's employment, place of residence, and the dates and purposes of any 
trips to the United States during the period that the alien was required to spend time abroad. 

214.2(h)(13)(iii)(A) 
Alien in a specialty occupation or an alien of distinguished merit and ability in the field of fashion 
modeling. An H-1 B alien in a specialty.occupation or an alien of distinguished merit and ability who 
has spent six years in the United States under section 101(a)(15)(H) and/or (L) of the Act may not 
seek extension, change status, or be readmitted to the United States under section 101(a}(15) (H) 
or (L} of the Act unless the alien has resided and been physically present outside the United 
States, except for brief trips for business or pleasure, for the immediate prior year. 

214.2(h)(13)(iii)(B) . 
Alien involved in a DOD research and development or coproduction project. An H-1 B alien 
involved in a DOD research and development or coproduction project who has spent 1 0 years in 
the United States under section 101(a)(15} (H) and/or (L) of the Act may not seek extension, 
change status, or be readmitted to the United States under section 101(a)(15) (H) or (L} of the Act 
to perform services involving a DOD research and development project or coproduction project. A 
new petition or change of status under section 101 (a)(15) (H) or (L) of the Act may not be 
approved for such an alien unless the alien has resided and been physically preser:1t outside the 
United States, except for brief trips for business or pleasure, for the immediate prior year. 

214.2(h)(13)(v) 
Exceptions to Time Limits: 
1) Time limitations do not apply to aliens who did not reside continually in the United 

States and whpse employment in the U.S. was seasonal or intermittent or was for 
an aggregate of six months or less per year .. The limitations do not apply to aliens 
who reside abroad and regularly commute to the United States to engage in part-
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time employment. To qualify for this exception, the petitioner and alien must 
provide clear and convincing evidence. Such evidence shall consist of documents 
such as arrival and departure records, copies. of tax returns, and records of 
employment abroad. 

2) AC21 §106 permits H-18 nonimmigrants to obtain an extension of H-18 status 
beyond the six-year maximum period, when: 

(a) The H-18 nonimmigrant is the beneficiary of an application for 
labor certification or an employment based immigrant petition or an 
application for adjustment of status; and 

(b) 365 days or more have passed since the filing of a labor 
certification application, Fo·rm ETA 750, that is required for the 
alien to obtain status as an employment based immigrant, or 365 
days or more have passed since the filing of the employment based 
immigrant petition. 

The Attorney General is required to grant the extension of stay of such H-1 8 non immigrants in 
one-year increments, until a final decision is made on the H-1 8 nonimmigrant's lawful permanent 
residence. · 

3) AC21 §104(c) enables H-1 8 nonimmigrants with approved 1-140 petitions who are 
unable to adjust status because of per-country limits to be eligible to extend their 
H-1 B nonimmigrant status until their application for adjustment of status has been 
adjudicated. An H-1 B nonimmigrant is eligible for this benefit even if he or she has 
exhausted the maximum six-year period of authorized stay for H-1 8 nonimmigrants under 
8 U.S. C. §1184(g)(4), INA §214(g)(4). The statute states that the beneficiary must: 

(a) Have a petition filed on his or her behalf for a preference status 
under INA§ 203{b){1), (2), or (3) (an employment based ("EB") 
petition); and, . 

(b) Be eligible to be granted that status except for thE! per-country, 
limi~tions. 

Any H-1 B nonimmigrant who meets the statutory requirements above may be approved as the 
beneficiary of a request for an extension of H-1 8 nonimmigrant status until a decision is made on 
the nonimmigrant's application for adjustment of status. 

Recapture of Time: 
Time spent out of the United States during the validity period of a petition must be counted toward 
the alien's maximum period of stay in the United States, if the time spent outside of the United 
States did not interrupt the alien's employment in the United States. Periods of time spent outside 
of the United States which are considered to be a normal part of a work year (e.g., vacations, 
holidays, and weekends) do not interrupt the alien's employment in the United States. Likewise, 
short work details to other countries for the United States employer do not interrupt the alien's 
employment in the United States. 

Examples of periods of time spent outside of the United States which interrupt an alien's 
employment in the United States (e.g., do not count against the time limit) include, b~t are not 
limited to: maternity leave, extended medical leave, and long-term details to an employment 
location outside of the United States. 

[HQ Policy Memo Limitations in Admissions, March 9,. 1994 James A Puleo memo signed by 
Lawrence J. Weinig, Acting Associate Commissioner] 

The response should be NIA if the petitioner did not request dates beyond the beneficiary's six 
year limit or did not request recaptured time. 
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I tabor Condition Application '(LCA)· ·• · · "· · 1 • • ~ • ' 
.. , 

r:, 

13. Prior to filing, was there a LCA certified that was related to the occupation covering the 
dates and place of employment? · 

See INA 212(n)(1), 8 CFR 103.2(b)(1) and 214.2(h)(1)(ii)(B) 

Review the start of employment date. If the petition is filed more than 6 months prior to the start 
of employment, the petition can·be denied . 

. Review the Form ETA 9035 .LCA to ensure it meets the following criteria: 

The LCA: 
• Was signed by Department of Labor (DOL), 
• Included DOL certified starting and ending dates, 
• Included a LCA case number, 
• Was filed by appropriate petitioner, 
• Was filed for all locations specified on the petition, and was filed for the position specified 

on the petition. 

The petition must contain the required, certified LCA at the time of filing. If a valid LCA was not 
certified prior to filing, the petition should be denied. · 

The response should be either Yes or No. 

14. If filing indicated work would be performed in multiple locations, were all work locations 
covered by the LCA? 

See INA 212(n) . 

The petitioner is required to submit one or more LCA's for all locations where the beneficiary will 
work. ' 

The response should be either Yes or No. 

15. Were Standard Occupational Classification (SCO) code and occupational title on LCA 
consistent with the job duties on the H1 B filing? 

See 8 CFR 214.2(h)(4)(i)(B)(1) 

Before filing a petition for H-1 B classification in a specialty occupation, the petitioner shall obtain 
a certification from the Department of Labor that it has filed a labor condition application in the 
occupational specialty in which the alien(s) will be employed. 

The response should be either Yes or No. 

16. Was a detailed list submitted of all USCIS file numbers for beneficiaries who have been 
approved·uslng the LCA if LCA Indicates more than one H1B nonimmigrant being certified 
for employment? 

See 8 CFR 214.2(h)(4)(i)(B)(3) 
If all of the beneficiaries covered by an H-1 B labor condition application have not been identified 
at the time a petition is filed, petitions for newly identified beneficiaries may be filed at any time 
during the validity of the labor condition application using photocopies of the same application. 

•I. 
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Each petition must refer by file number to all previously approved petitions for that labor condition 
application. 

The response sh~uld be either Yes or No. 

I Change of Status (COS)/Extension of Status (EOS) • /.:.: '. '' 

17. At time of filing for EOS, was beneficiary physically present in the United States? 

See 8 CFR 214.2(h)(15) 

The dates of extension shall be the same for the petition and the beneficiary's extension of stay. 
The beneficiary must be physically present in the United States at the time of the filing of the 
extension of stay. Even though the requests to extend the petition and the alien's stay are 
combined on the petition, the director shall make a separate determination on each.... When the 
total period of stay in an H classification has been reached, no further extensions may be 
granted. 

When the beneficiary is not physically present at the time of filing the 1-129 petition, the requested 
extension of stay may not be approved. However, the petition filed on behalf of the beneficiary 
may be approved on its merits but the request for extension of stay will be denied. (Split decision) 

See also SOP dated 09/30/2004 pg. 5-82 

If the petitioner wishes that USC IS notify a consulate or port of entry of the beneficiary's status 
change or extension of stay, he/she/it must provide a second copy of the 1-129. The requested 
change of status or extension of stay should be indicated on the 1-129, and the consulate to be 
notified indicated on the 1-824 or cover letter. ,. 

The response should be NIA if the petitioner is not requesting EOS. 

18. At time of filing, was valid nonimmigrant status maintained? 

See 8 CFR 214.1(c)(4), 8 CFR 248.1(b) 

If the petition was not timely filed but excusable for one of the reasons listed in 8 CFR 214.1 (c)(4) 
or 8 CFR 248.1, the petition may continue to be processed. Look at the evidence provided to 
determine if the reason for the gap is excusable. 

Ensure that the alien has maintained valid non-immigrant status by applying the following status 
violation questions: 

• Is the alien still employed, receiving training or performing other duties that are required 
by current status? (If not, he/she is in violation) · 

• Has the alien accepted unauthorized employment? (If so, he/she is in violation) 

The fact that an H or L non-immigrant has filed an application for Adjustment of Status does not 
disqualify him/her from eligibility for COS/EOS [Dual Intent is allowed; refer to the 1-129H-1 B 
National SOP, see Addenda 17 and 31] 

See also Thomas Cook's USCIS Memorandum dated 06/18/2001, Travel After Filing a 
Request for a Change of Nonimmigrant 'status 

If the beneficiary departed the U.S. during the pendency of the request for a change of status, the 
request for a change of nonimmigrant status is considered to be abandoned and should have 
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1 J1/J2 

been denied pursuant to 8 CFR 248.3(g). However, the petition filed on behalf of the beneficiary 
may be approved on its merits but the request for change of status will be denied. (Split decision) 

The response should be either Yes or No. 

', '~''.I II , , 
• '1 '• 

19. Have 212(e) requirements been met or waived? 

See INA 214(1)(1) 

A foreign medical graduate beneficiary who receives a waiver under Conrad 30, P.L. 103-416 
must fulfill the 3-year employment contract as an H-1 B nonimmigrant with the healthcare facility 
AND in the specified Department ofHealth and Human Services (HHS)-designated shortage area 
named in the waiver application. The alien may not apply for any other nonimmigrant 
classification until that requirement is fulfilled, and failure to do so will result in the alien again 
becoming subject to the 2-year residency requirement of 212(e). 

In order to grant a change of status for a J-1 under Conrad 30, a State Workforce Agency letter 
· concurrent with the Department of State (DOS) recommendation and a CLAIMS ·generated 1-612 

approval notice are required. , 

"Conrad 30" was expanded by Public Law 108-441, to include State as well as Federal Agencies 
to petition for certain J-1 medical graduates. It is applicable to petitions filec;t on or after 
December 9, 2004. 

The response should be NIA if the beneficiary is not a J classification. 

20. If J1 or J2 subject to 212(e) under PL 94-484, was beneficiary eligible for COS as J1 foreign 
medical graduate (FMG) or dependent of J1 FMG? 

See INA 248(a)(2), 8 CFR 248.2(a)(3), INA 214(1)(2)(A) 

Any alien admitted as a nonimmigrant under section 101(a)(15)(J) of the Act, or who acquired 
such status after admission in order to receive graduate medical education or training, whether or 
not the alien was subject to, received a waiver of, or fulfilled the two-year foreign residence 
requirement of section 212(e) of the Act is not eligible to change their nonimmigrant status. This 
restriction shall not apply when the alien is a foreign medical graduate who was granted a waiver 
under section 212(eUiiil of the Act pursuant to a request made by a State Department of Public 
Health (or its equivalent) under Pub. L.103-416, and the alien complies with the terms and 
conditions imposed on the waiver under section 214(k) of the Act and the implementing 
regulations at§ 212. 7(c)(9) of this chapter. A foreign medical graduate who was granted a waiver 
under Pub. L. 103-416 and who does not fulfill the requisite 3-year employment contract or 
otherwise comply with the terms and conditions imposed on the waiver is ineligible to apply for 
change ()f status to any other nonimmigrant classification ... 

A J-2 dependent of a J-1 FMG cannot COS to any other nonimmigrant classification except H-4 
until the principal fulfills the 3-year commitment as he/she is subject to the same conditions of the 
waiver as the principal J-1. · 

FMGs who were granted waivers of the 2-year foreign requirement under either the State or 
Federal programs are allowed to change status from J-1 to H-1 B. The FMG, however, must be 
otherwise eligible to apply for a change of nonimmigrant status under section 248 of the Act. This 
includes the requirement for timely filing of the change of status application. The statutory 
ineligibility for change of status under§ 248 continues to apply to FMGs who obtain a§ 212(e) 
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waiver based on exceptional hardship or persecution (e.g., under§ 212(e) itself, rather than§ 
214(1)). 

The response should be NIA if the beneficiary was not subject to 212(e) under PL 9f-484. 

I Physician/Health .Care · . l ~'.' :: ' ' 

' N '\• ••:> .. ; 

21. If applicable, was there evidence of health care worker certification from the CGFNS, 
FCCPT or NBCOT? 

See INA 212(a)(5)(C) 

Any alien who seeks to enter the United States for the purpose of performing labor as a health 
care worker, other than a physician, is excludable unless the alien presents a certificate from the 
Commission on Graduates of Foreign Nursing Schools (CGFNS), or a certificate from an . 
equivalent independent credentialing organization (such as the Foreign Credentialing 
Commission on Physical Therapy (FCCPT) and the National Board for Certification in 
Occupational Therapy (NBCOT)). The certificate verifies the alien's education, training, license, 
and experience meet all applicable statutory and regulatory requirements for entry into the United 
States and are comparable with that required for an American health-care worker. The certificate 
also shows that the alien has the level of competence in oral and written English to be 
appropriate for health care work of the s~me kind in which the alien will be engaged. 

The response should be NIA if the beneficiary will be a physician. 

22. If a physician performing direct patient care, did he/she have a license, authorlzation.from 
state of employment, or evidence that neither a license or authorization Is needed? 

See 8 CFR 214.2(h)(4)(viii)(A)(1) 

If a temporary license is available in the state of employment, and the alien is allowed to fully 
perform the duties of the occupation without a permanent license, then H•1 B classification may 
be granted. Where licensure is required in an occupation, approve the petition for one year or for 
the period that the temporary license is valid, whichever is longer. 

The response should be NIA if the beneficiary will not be a physician performing direct patient 
care. 

23. If a physician performing direct patient care, did he/she pass all the steps in the USMLE 
test or receive education in the United States? 

/ 

See 8 CFR 214.2(h)(4)(vili)(B)(2) 

The beneficiary must have passed the Federation Licensing Examination (or an equivalent 
examination as determined by the Secretary of Health and Human Services) orbe a graduate of a 
United States medical school; ... 

By notice published on September 16, 1992, at 57 FR 42755, if the physician is required to pass the 
FLEX, or the NBME, or the USMLE, he or she must have done one of the following: 

a) Passed components 1 and 2 of the Federation Licensing Examination (FLEX); or 
b) Passed Parts I, II and Ill of the National Board of Medical Examiners (NBME); or 
c) Passed Steps 1, 2 and 3 of the United States Medical Licensing Examinations (USMLE) 

These criteria cannot be combined. To meet H-1 B requirements, the physician must have 
passed all parts of the exams specified by a), b), or c) above. For example, passing Part 1 of the 
NBME and Steps 2 and 3 of the USMLE would not make a physician eligible for H-1 B status. 
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The Licentiate of the Medical Council of Canada (LMCC), the Canadian medical licensing 
procedure, is not equivalent to the FLEX. 

Foreign medical school graduates who are of national or international renown are exempt from 
restrictions on direct patient care listed above. They would, however, require licensure and a 
LCA. [8 CFR 214.2(h}(4}(viii)(C)] 

The response should be NIA if the beneficiary will not be a physician performing direct patient 
care.· 

24. If a physician performing direct patient care, did he/she possess an ECFMG certificate or 
receive education in the United States or Canada? 

See 8 CFR 214.2(h)(4)(viii)(B)(2) 

The beneficiary must also: 
• Have competence in oral and written English as evidenced by a certificate issued 

by the Educational Commission for Foreign Medical Graduates (ECFMG}; or 
• Be a graduate of a school of medicine accredited by a body or bodies approved 

for that purpose by the Secretary of Education. 

Graduates of Canadian medical schools are considered competent in oral and written English. 
Therefore, they are not required to take the ECFMG exam. [Memo, from the Commissioner, INS, 
March 29, 1977] 

The response should be NIA if the beneficiary will not be a physician performing direct patient 
care. 

25. At time of filing, was ~ass port valid? 

See INA 212(a)(7)(B)(i)(l), 8 CFR 214.1(a)(3) 

Every nonimmigrant alien who applies for ... an extension of stay in, the United States, 
must establish that he or she is admissible to the United States .... The passport of an 
alien applying for extension of stay must be valid at the time of application for extension, 
unless otherwise provided in this chapter, and the alien must agree to maintain the 
validity of his or her passport and to abide by all the terms and conditions of his 
extension. 

Ensure that the beneficiary maintained passport validity as required by INA 212(a}(7)(B)(i)(l} and 
8 CFR 214.1(a)(3}(i) and was valid at the time of filing of the instant extension of nonimmigrant 
status or change of status. The failure to maintain the validity of one's passport constitutes a 
failure to maintain nonimmigrant status. 

The response should be either Yes or Np. 

26. Were full English translations included for all required documents written In a foreign 
language? · 

See 8 CFR 103.2(b)(3) 

Any document containing foreign language submitted to USCIS should be accompanied by a full 
English language translation. In addition, there must be a certification from the translator 
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indicating that the translation is complete and accurate and attesting to his or her competence as 
· a translator. 

Note: Sometimes the keeper of a record will issue an "extracf' version of the document. This 
often happens in countries where the complete document is lengthy and filled with extraneous 
information .. Such official extracts are acceptable, butonly if they contain all the information 
necessary to make a decision on a case. For example, an official extract of a birth certificate 
which fully identifies the child's parents may be used in support of an application or petition; one 
which only lists the child's name and date and place of birth may not. Furthermore, only extracts 
prepared by an authorized official (the "keeper. of record") are ac~eptable. According to the AFM, 
a summary of a document prepared by a translator is unacceptable. However, for QA purposes, 
a summary of a document prepared by a translator will be sufficient. 

Refer to the Foreign Affairs Manuel (FAM) for information regarding the acceptability of extracts 
for various countries. 

Lack of acceptabl~i~anslations for documents not required for the adjudication of the application 
or petition should!tfof be regarded as an error. 

-:'.1"'·.'·. 

The response !ih,~~id be Yes (if translations were includ~d), No (if translations were required, but 
not included), or.NIA (if no translations were required). 

27. Were all other decisional requirements met? 

This checklist question will suffice for an identified error that was not covered with the decisional 
questions 1 through 26. Errors should not arbitrarily be entered under this question. This 
question is only used when the error identified is not suitable for any other question in this 
section. 

The response should be either Yes or No; NIA is not an acceptable response to this question. 

I Security Checks.> .· .. \ · · ., 
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I System Checks (Non-SecuritY) : . , .. ·' 

37. Were all system check requirements met? (e.g., SQ94, AR11, ADIS, SEVIS, US-VISIT~ 
CASEBOOK, etc.) . 

See William R. Yates memo dated 04105/2005, Revised Enhanced Processing Instructions 
and Johnny N. Williams memo dated 03/18/2002, Enhanced Processing Instructions; 
NaBISCOP modified 02111/2011 

The file must contain evidence of system check(s) if the check was required for a final decision on 
the case. 

An Arrival Departure Information System (ADIS) check must have been done for EOS denials 
prior to the denial stamp date. Ttie date of final decision is the denial stamp date, NOT the 
CLAIMS Denial Notice Ordered Date. An ADIS check must have been done for COS denials no 
more than 15 days prior to the date of final decision. The file must include either a copy of the 
ADIS printout or a notation indicating the date of the check and that there is no record of the 
applicant in AD IS system. The response to this question must be YES even if there is an 
untimely ADIS check in file that was completed for one, or more, of the applicants on the 1-129 if it 
is an EOS Denial. On the other hand, if it is a COS Denial, this question must be marked NO if 
there is an untimely ADIS check done. 

The file may contain an ADIS printout, which shows that no record was found (blank ADIS 
printout). However, a second check of ADIS may tum up correct ADIS information. This 
discrepancy is not an error on the officer's part. 
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AD IS ADIS check is required as follows, per the most recent interim 
guidance (March 28, 2013): 

• All EOS Denials within 15 days 
• All COS Approvals & Denials within 15 days 

AR11 printouts are not required to be placed in the file by the officer. If an address change has 
been made, the QA reviewer must check AR11 to verify the address change. 

The response should be either Yes or No; NIA is not an acceptable response to this question. 

:$8. Does ADIS check Indicate that beneficiary is still in the United States? 

'8 CFR 214.1, 8 CFR 248.1, HQ Office of Programs·memo dated 06/18/2001, Travel After 
Filing a Request for Change of Nonimmigrant Status 

An alien beneficiary(ies) must be physically presentin the United States at the time of filing the 
petition for an extension of stay or a change of status. If the alien(s) leaves the United States for 
business or personal reasons while an extension request is pending, the petitioner may request 
the Director to cable notification of approva.l of the petition extension to the consular office 
abroad where the alien will apply for a visa. On the other hand, if the alien(s) leaves the United 
States for business or personal reasons while a change of status request is pending, the petition 
may be approved on its merits; but the request for a change of status must be denied due ~o 
abandonment. 

The response should be NIA if no ADIS check was required. 

I Endorsem.ents and Notice '- .,-

39. Are endorsements on filing correct? 

See SOP pg. 5-70 

Officers must sign an official signature card when they are issued their decision stamp~ This is 
the signature they must use when signing their decision stamp. Refer to 12126/2002 memo 
titled: Use of Adjudications Officer's Full Name/Signature on Official Immigration Document. 
Since QA reviewers do not have access to the .signature cards, the decision stamp is properly 
endorsed if it is signed with the proper date. · 

Note: Effective with July 1st cases, the decision stamp should be in regular black ink. Any forms 
stamped with the retired red security ink after the implementation date should be marked as an 
error. Refer to memo from Gilbert C. Schmelzinger, Chief Security Officer, "Transition to New 
USCIS Security Ink," dated 04/04/2014. · · 

The following endorsements must be present: 
• Class 

) "H1 81" for specialty occupations 
) "H1 81" for Trade Agreement with Chile or Singapore 

• #of Workers= 1 · · 
• Classification Approved block checked 
• Occupational Code: refer to the OC list 
• If the petition approval is for consulate, POE, or POl notification, the designation must be 

circled and the location written 
• If the petition approval is for an extension in H1 8 status, the Extension Granted block 

must be checked · 
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• If the petition approval is for a change of status to H1 B, the COS/Extension Granted 
block must be checked 

• The Action Block must be stamped with the decision stamp and endorsed with the 
officer's signature 

• Other endorsements, such as those involved with a Split Decision, should be annotated 
on the front of the petition (most generally in the Remarks block) 

Any other issues related to endorsements not listed should be addressed under this question. 

The response should be either Yes or No; NIA is not an acceptable response to this question. 

40. Is information in CLAIMS/GUI correct?. 

Please note that for National aA purposes, all biographical information in CLAIMS must be 
correct for completions regardless of whether it is for an approval or denial. This information 
may include the petitioner, 'beneficiary or applicant's name, address, A-number, I Date of Birth, 
gender, Class of Admission, Country of Birth, validity dates/period, etc. 

The following CLAIMS information must be correct and, if applicable, must match the 
information on the filing and in the CIS 9101 screen (add for forms producing a document): 

• Petitioner's and Beneficiary's name 
• Petitioner's address 

· • Beneficiary's 'Date of Birth, Country of Birth, and 1-94 number 
• The approval screen information: 

- validity dates 
- classification must be entered as 1 B1 
- paragraph text selection must be correct 

• Fee - the fee must be correct. New ACWIA fee as of December 8, 2004 is: 
- $1,500 for employers with 26 or more employees · 
- $750 for employers with no more than 25 employees 

The fee is not required in the following instances: 
- The petitioner is an institution of higher education as defined in the Higher Education 

Act of 1965, section 101(a), 20 U.S. C. section 1001(a) · 
- The petitioner is a nonprofit organization or entity related to or affiliated with an 

institution of higher education, as such institutions of higher education are defined in 
the Higher Education Act of 1965, section 101(a), 20 U.S.C. section 1001(a) 

- The petitioner is a nonprofit research organization or a governmental research 
organization, as defined in 8'CFR 214.2(h)(19)(iii)(C) 

- The second or subsequent request for ari extension of stay filed by the .same 
petitioner for the same beneficiary 

- An amended petition that does not contain any request for extension of stay 
- The petition is filed to.correct a USC IS error 
- The petitioner is a primary or secondary education institution [private or public] 
- The petitioner is a nonprofit entity that engages in an established curriculum-related 

clinical training of students recognized at such an institution 
• G-28 information (Attorney name and address) 
• The " ... Notice Ordered" and " ... Notice Senr updates are properly completed 

NSC Policy: Officers are not required to change the address on the form to match CLAIMS in 
the event of a post-filing address change. (Added or omitted depending on form type). 

If a valid G-28 is in the file but the information is not in CLAIMS/GUI, OR if there is G-28 
information in CLAIMS/G.UI but there is no G-28 in the file or the G-28 is not valid (e.g., not 
signed by the petitioner and/or representative), the error should be counted under this question.· 

Completing the 1-129 H-IB Approval Checklist 23 10/07/2014 

390 



Any other issues related to CLAIMS/GUI not listed should be addressed under this question. 

Note: If a correction to the filing name and/or date of birth was not changed in CLAIMS, 
count the error under question 41; do not count the same error again under this question. 

The response should be either Yes or No; NIA is not an acceptable response to this quest{on. 

41. Was-decision updated in appropriate system within 3 (for approvals) or 5 (for denials) 
business days of stamp date? 

See 12/15/2010 Donald Neufeld memo re: Updating Decisions in USCIS Systems 

Approvals must be updated in the appropriate system within 3 business days of the decision 
stamp date. 

Denials must be updated in the appropriate system within 5 business days of the decision stamp 
date. 

The response should be either Yes or No; NIA is no~ an acceptable response to this question. 

42. If a correction to the filing name and/or date of birth was required, was it changed on the 
form and/or system? (ff applicable, answer question 29; if NIA, answer NIA to question 
29) 

See 9/13/2005 HQ memo Naming Conventions; Use of Full Legal Name on All USCIS 
Issued DocumentS; AFM 51.4 · 

If a change is made to the name or date of birth on the filing, it must be changed in CLAIMS/GUI 
or other appropriate system(s). No changes to the name are required other than to correct 
errors for forms that do not produce a document (e.g. typos, first and last names reversed). If 
applicable, the name and/or date of birth changes must also be reflected in the Central Index 
System (CIS). 

The response should be NIA if no changes were required. 

43. Are validity dates correct? 

See INA 214(g)(4), Donald Neufeld memo dated 05/30/2008 'Revisions Adjudicator's Field 
Manual (AFM)' 

See also SOP pgs. 5-63 thru 5-65, 5-71 - 5-79 

The validity start date must be: 
• The date of adjudication if there is a change of employer; or 
• One day after' the validity end date for the previously approved period of H-1 B 

employment if the petition was filed for continued employment with the same employer 

The validity end date must be the: 
• The end date listed on the petition, the end date listed on the LCA, or 3 years from the 

start date whichever is earliest; or 
• One year from the start date if the J>etition was filed for employment after 6 years. 

'esc accepts petitions filed for a 7 year extension if it is filed no more than 180 days 
prior to the alien reaching 6 years in H-1 B status. The petition can be approved for time 
up to the 61

h year limit and an addition year (7th) year, as long as the total extension time 
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does not exceed 3 years and the ending date does not exceed the end date listed on the 
petition and/or LCA. 

If the beneficiary has, for example, 5 months left before reaching the 6th year limit, and is also 
eligible for a ih year H-1 8 extension, esc will grant an extension request for 1 year and 5 · 
months. A 7th year extension may be granted if a LCA or 1-140 petition was filed 365 days, prior. 
If the LCA has been approved and the 1-140 petition has not yet been filed, then the LCA must 

·still be valid. 

Time Limits: 
Non-immigrant specialty occupation employees and fashion models are limited to 6 years in 
combined H and L status and no petition can be approved for more than 3 years at a time. 
Aliens employed under the Department of Defense (DOD) specialty are limited to 10 years in 
combined H and L status and no petition can be approved for more than 5 years at a time ("H 
and L status" includes H-2, H-3, H-4, L-1 and L-2). 

Exceptions to Time Limits: 
1) Time limitations do not apply to aliens who did not reside continually in the United States 

and whose employment in the United States was seasonal or intermittent or was for an 
aggregate of six months or less per year. The limitations do not apply to aliens who 
reside abroad and regularly commute to the United States to engage in part-time 
employment. To qualify for this exception, the petitioner and alien must provide clear and 
convincing evidence. Such evidence shall consist of documents such as arrival and 
departure records, copies of tax returns, and records of employment abroad. 

2) The 21st Century Department of Justice (DOJ) Appropriations Act amends §106(a) of 
AC21 to permit H-18 nonimmigrants to obtain an extension of H-18 status beyond the s· 
year maximum period when: 

(a) 365 days or more have passed since the filing1of any application for 
labor certification; Form ETA 750, that is required or used by the alien to 
obtain status as an E8 immigrant, or 

(b) 365 days or more have passed since the filing of an E8 immigrant petition. 

The Attorney General is required to grant the extension of stay of such H-1 B 
non immigrants in one-year increments, until a final decision is made on the H-1 B 
nonimmigrant's lawful permanent re~idence: Officers are not to send RFE's requesting 
that an 1-140 and/or an 1-485 be filed. 

3) AC21 § 104(c) enables H-1 8 nonimmigrants with approved 1-140 petitions who are· 
unable to adjust status because of per-country limits to be eligible to extend their H-18 
nonimmigrant status until their application for adjustment of status has been adjudicated. 
An H-1 8 nonimmigrant is eligible for this benefit even if he or she has exhausted the 
maximum six-year period of authorized stay for H-1 8 nonimmigrants under 8 U.S.C. § 
1184(g)(4), INA §214(g)(4). The statute states that the beneficiary must: 

• have a petition filed on his or her behalf for a preference status under INA§ 
203(b)(1), {2), or (3); and 

• be eligible to be granted that status except for the per-country limitations. 

Any H-1 8 nonimmigrant who meets the statutory requirements above may be approved as the 
beneficiary of a request for an extension of H-1 8 ·nonimmigrant status until a decision is made on 
the nonimmigranfs application for adjustment of status. 

See aiso Donald Neufeld memo dated 05/30/2008 'Revisions to Adjudicator's Field Manual 
(AFM).' This memo has recently changed portions of the above information, particularly if an 
employment immigrant petition has been filed, approved, or has not been filed. 
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Recaptured Time: 
Due to the settlement in the court case Ramirez v Polous (CV 02-2811 ER ) (USDC-C.D.CA 
Oct 7, 2002), H-1 B aliens can recapture their vacation time outside of U.S. as long as they 
can provide evidence. CSC is the only Service Center that is bound by this decision. 

The beneficiary is entitled to recapture any time spent outside the United States. In most cases, 
the attorney or petitioner will submit a statement detailing the dates when the beneficiary was 
outside the United States. The statement must be supported with documentation, such as copies 
of the beneficiary's passport showing entry and exit stamps. AD IS can also be checked to 
confirm dates of exit and reentry. 

The new validity date for approved EOS cases should be calculated from the end date of the prior 
1-797 approval notice because the date shown on the 1-94 includes a ten day grace period which 
is not authorized for employment. 

The response should be either Yes or No; NIA is nat an acceptable response to this question. 

44. Is the classification correct? 

Depending on the classification requested, the class entered in CLAIMS 3 and annotated on the 
petition will be "1 81." 

The response should be either Yes or No; NIA is nat an acceptable response to this · 
question. 

45. Is file in proper ROP order? 

See Records Policy Manual (RPM) 

ROP order for an 1-129 approved/denied on initial submission or after RFEIITD from top to 
bottom is as follows: 

Left-hand Side Right-hand Side 
Top G-28 Resolution Memorandum (if 

applicable) 
Petition ROIT 
Initial evidence Miscellaneous screen prints, 
• Cover letter checklists, or correspondence 
• Other supporting documentation 
• Envelope (or part of) showing address 

and postmark 
Bottom RFEIITD Notice and response Unacceptable G-28 

The right-hand side of the file should be in reverse chronological order; unless the TECS Memo 
and/or ROIT documents have been refreshed then they should be moved to the top of the file. 

Additional material may be added to the file, particularly on the right-hand side, post-adjudication. 
This may include processing worksheets, returned notices or correspondence. This should not 
be recorded as a ROP error unless the material is placed on the wrong side of the file. 

TSC Policy: , 
The Record of Proceeding (ROP), from top to bottom, for TECS: 
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If a resolution is received on a case that is staying in its file jacket, place the TECS and Non­
TECS resolution documents on the non-record side of the file as follows: 

1. Resolution Memo 
2. ROIT 
3. TECS Manifest print-out 
4. Non-TECS Referral Sheet 

.Note: Regardless if the petition is approved or denied, evidence received in response to a 
request for evidence must never be incorporated into the original submission of evidence. All 
envelopes must be kept at the back of each petition/correspondence packet with which they were 
received. 

CSC Policy (March 2014): 
The contractor will clamp the duplicate copy of the 1-129 for KCC to the non-record side of 
the file. 

The response should be either Yes or No; NIA is not an acceptable response to this question. 

46. Were all other non-decisional requirements met? 

This checklist question will suffice for an identified error that was not covered with the 
Processing questions 37 through 45. Errors should n~t arbitrarily be entered under this 
question. This question is only used when the error identified is not suitable for any' other , 
question in this section. 

The response should be either Yes or No; NIA is not an acceptable response to this question. 

QA Results , 

47. Decisional - D 

The response must be Pass if the answer to questions 1 - 27 was Yes or NIA. 

The response must be Reject if any answer to questions 1 - 27 was No. 

48. Security Checks - S 

49. VIBE-V 

50. Non-Decisional - NO 

The response must be Pass if the answer to questions 37- 46 was Yes or NIA. 

The response must be Reject if any answer to questions 37- 46 was No. 

'. J 
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Agenda Training Matters 

1 Introduction \, 

1 Fees· 

1 The Cap 

' \, 

1 The Definition of an H-1 B Nonimmigrant Worker 

1 Petitioner Requirements 

1_ Beneficiary Requirements 

f 
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Agenda Training Matters 

1 Labor Condition Application 

1 Four Categories of 6-Year Exceptions 
. . 

1 Things to Know 

1 Summary· 
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s-ources of Information for 
' ' 

. H-lB Adjudication 
. 1 Immigration and Nationality Act 

· 1 Sections 101,212,214 . 

' I 

1. Title 8 Code of Federal Regulations 
1 Parts 103, 214, 248 

' ' 

. 1 Free-standing Acts & Legislation 
. I AC2f . 

1 Adopted Decisions 

1 Memos, policies 
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Fees 

. The base fee for the Form 1-129 

--
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Fees 

The fee for premium processing of Form 1-129 . 
\ . 

-. -

' 
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Fees 
P.L. 111-230 effective 8/13/2010 contains provisions to 
increase certain H-1 B and L -1 petition fees. 

1 $2,000.00 for H--1 B . 
. 1 $2,250.00 for L · · 

The additional fee applies to a petitioner who employs 50 or 
more employees in the U.S. with more than 50% of its 
. employees in H-1 b or L status. 

1 Applies to initial and new concurrent H & L filings, or 
1 To obtain authorization for an alien having such ·status to 

· · change employers. · · · , · 
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Fees 

The H-1 B Visa Reform Act of 2004, enacted on 
December 8, 2004, imposes two additional fees 
to the 1-129 for H-1 B classification: 

~einstitutes and increases the fees originally · 
· imposed by the American CompetitiveneSs And 

Workforce Improvement Act of 1998 (ACWIA) · .. 

r· 

\.1 
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Fees ·- . 

r 

1 This fee is used for scholarships for low- income 
. ' 

· students and job training for U.S. workers. 

1 · -u. S. employers with 26 or more full-time 
~ equivalent employees, including-all affiliated 

\ 

and subsidiary entities, must pay an additional 

. $1 ,500.00 ·. 
I 
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Fees 

.. 

I 

• U.S. employers with 25 or fewer full-time 
I 

· · equivalent employees, including all affiliated 
and subsidiary entities, must pay an additional . . 

·. ·$750.00. ·. 

. 404 I 



Exceptions 

1 Institutions of higher education, as defined in the 
. · Higher Education Act of 1965, section 1 01(a) 

· ·~ Nonprofit organizations or entities related to or 
affiliated with institutions of higher education 

1 Nonprofit research organizations or gOvernmental 
research organizations· 

1 Primary or secondary educational institutions, 
. private or public 
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Exceptions 

1 Amended 1-129 petition 

1 1-129 petition filed for the purpose of correcting a 
USCIS error 

· 1 Second or subsequent extension by the same 
employer fOr the same employee 
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.Fees · 

8 CrSates a new Fraud Prevention and Detection fee . 
·of $500.00 · 

This fee is for the initial approval of an H-1 B (or L) 
employee by a U.S. employer. 

There are no exceptions to the Fraud Prevention 
and Detection Fee. , 
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. .The .'Cap' & Numerical Limitations 

· The total number of temporary workers who were 
issued initial visas or otherwise provided 

. · nonimmigrant status for H-1 B classification in .. ·. 
fiscal year 2009 was 65,000. The same amount is . 
applicable to fiscal year 2011. · 

~' 

This amoUnt only applies to the principal allen and 
. · · not to the spouse and children of the alien. · . 
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Numerical Limitations 
. ) 

. 1 Of the available 65,000 visas, , 

1 1 ,400 visas are designated for nationals of Chile · 
under theU.S.-Chile Free Trade Agreement, 
and . ·· · 

. 1 5,400 visas are designated for nationals of ( 
· Singapore under the U.S.-Singapore Free Trade 

Agreement· 

1 Reduces the overall visa amount to 58,200 for 
. H-1 B classification. · 
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Numerical Limitation, Exceptions 
. Masters CAP · 

1 Beneficiaries that have earned a master's or 
· higher degree from a U.S. institution of higher . 

education will be in a Masters CAP until the 
· number of visas exceeds 20,000 · _, · 

. . 1 This is a separate CAP f~om the general CAP of 
65,000. 

\ . 

· 1 This CAP is completed before the general CAP. 
·. Any surplus over the 20,000 is then added to the · · 

. ·. general CAP 
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Numerical Limitations 
1 In fiscal year 2008 and 2009 the numerical cap 

was reached immediately. A lottery was 
conducted to determine which petitions would be 
accepted for filing. · · 

1 Petitions not selected in the lottery were rejected.· 
··, 

· 1 Duplicate petitions (same petitioner and 
beneficiary) were denied. 

1 In ·20 1 0, a lottery was not needed. The CAP was 
. reached on 12/21/09 · · · 
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The 'Cap' & Numerical Limitations 

1 Petitioners may not file a petition more than six 
. months prior to employing the alien. 

· 1 The first date to file for the fiscal year which 
starts October 1 is April1 of that year. 

l. 
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. Numerical Limitation Exceptions~ 
. Petitioners not subject to the CAP 

. · . . INA 214(g)(5)(A) and (B) · ( 

8 CFR 214.2(h)(19)(iii)(B) ~ 2 Prongs 
I ' ' 

•Institutions of higher education, as defined 
in the Higher Education Act of 1965, 
section 101 (a), or related or affiliated · 

. · nonprofit entity 

' ' 

• Nonprofit research organizations or ( 
governmental research organizations 

I - I ~ '+• o 0 ;:,. ' 
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Petitioners as CAP 
Exempt entities 

. UNIVERSITY 
Gov. Non-Profit 
Research Research 

Beneficiary Org. ·Beneficiary Org. Beneficiary , 

• These entities are CAP exempt - no affiliation 
· needed 

• The beneficiary can work offsite as long as the . 
· . employer-employee relationship is maintained 

. . ' . . •' .. 

•Let's define these three entities 
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· Institutions of Higher Education 
. , . . defined by the 
Higher Education Act of 1965 

· . 1 Defined as those that admit students holding a 
· high school diploma (or equivalent) I 

· 1 Are certified to provide higher education 
. ·, 

pursuant to state regulations and are accredited 
by a nationally recognized accrediting agency . 

1 Provide an educational program that awards a . 
bachelor's degree ora two-year program that · 

. awards credit.toward such degree 
1 Quali~ as a public or nonprofit institution. 
1 In other words, a college/university 
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What is a Research Organization? 

•, 

. A nonprofit research organization or . 
government research organization is one 
. that is primarily engaged in basic, research 
and/or applied research . · 

;'"' ' 

.) 

. 416 



Non-Profit/Government Research . 
' ·-

' ' 

Basic Research defined: 

.... 

1 Basic research is general research to gain more . 
comprehensive knowledge or understanding of the 
subject under study, without specific applications in 
mind.. · 

1 Basic research is also research that advances scientific 
· · knowledge, bUt does not have specific immediate 

commercial objectives although it may be in fields of 
present or potential commercial interest. 
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Non-Profit/Government Research 

· Applied research defined: 

1 Research to gain knowledge or understanding to 
determine the means by which a specific, recognized 
need may be met. 

, 1 Investigations oriented to discovering new scientific . 
· knowledge that has specific commercial objectives with 
· respect to products, processes, or services. 

1 It may include researc~ and· investigation in the 
sciences, social sciences, or humanities. 

418 



Suggested Evidence For verification 
· of a Research Organization . 

· · 1 Organization Document submitted to IRS-
501(c)(3) (along with the 1023- NP doc 
application for exemption status) _ 

. 1 990 non-profit tax return · 
1 . Any documentation showing their primary 
· research mission, such as charitable·, religious, 
· educational or scientific purpose. · · 
1 Internet references of the petitioner on. Secretary 

of State and Attorney General websites that show 
public charitable orgs. 
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· Institution of Higher Education OR· 

I 

A related or affiliated nonprofit enti~ 
I 
'. ' 

· In certain instances, nonprofit petitioners that 
are not themselves a quali~ing institution also 

· · can claim a CAP exemption through an ·· 
. affiliation or connection with a CAP exempt 

institution 

420 



Institution of Higher Education 
Affiliations 

"or related or affiliated non~rofit entitv'': 

When determining an affiliation, USCIS uses 8 
C.F.R. 214.2 (h)(19)(iii)(B) which states: 

. I 

·. that an affiliated or related nonprofit entity is a 
non profit entity that is connected or associated 
with an in·stitution of higher education/through 

· one or more of the following three prongs 
r 
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" ... affiliate~ nonprofit entity" 
. ·. 3 prongs 

.. 

. Prong 1 • The petitioner is associated with an 
. . ' 

. . 

institution of higher education, through shared 
ownership or control by the same board or · 

federation; . 

. . Prong 2 • Operated by an institution. of higher , 
education or; 

, Prong 3 • Attached to an institution of higher education as 
· a member, branch, cooperative, or subsidiary 
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Cooperative 

A business organization owned and operated ( 
by a group of individuals for their mutual 

· benefit. 

· A group persons united voluntarily to meet 
· their common economic goals, through a 

jointly owned and democratically controlled 
enterprise · 
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UNIVERSITY 

. EXAMPLE The non-profit 
" · entity (petitioner) 

is affiliated with a r 

· University. The · 
Petitioner will be . · · · 
CAP exempt 

1-· 

NON-PROFIT ENTITY 
Petitioner 
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Beneficiary Employed "at" a CAP 
. Exempt Employer · 

. . 

Sections 214(g)(5)(A) and (B) of the Act (Section 
103 of AC21) exempt an alien from the H-1 B cap if 
the alien is employed (or has received an offer of 
employment) "at" 

. ' . -
1 *an institution of higher education, 
1 *a related or affil·iated nonprofit entity, 
I· *a nonprofit research organization, or 

· 1 *a governmental research organization. 
*hereinafter referred to as a"qualifying institution 
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. . .· . ·. Third Pa.rty Petitioner 

. 1 The petitioner itself is not CAP exempt 
1 The beneficiary is not working exclusively . • . 

·. . ·at the petitioner's site, but rather is working · · 
· "AT" a CAP exempt entity (qualifying . · 

institution). · 
• This type of petitioner is known as a Third 
. Part~ Petitioner 
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Third Party Petitioners · 

I 

The 06/06/2006 Aytes H-1 B Cap exemption 
memo provides guidance on a third party entity 
claiming exemption based on employment or an · 
offer of employment "AI": . 

~ 

1 An institution of higher education or a· 
related or affiliated non-profit entity, .. 

1 A nonprofit research organization, or 
1 A governmental research organization · 
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Third Party Petitioners · 
' -

The petitioner will employ and pay the 
beneficiary, but the beneficiary will work at the 
site·of the cap exetnpt entity. Four conditions to 
satisfy that the beneficiary will be CAP exempt: 

1 The· beneficiary must be working "at" a qualifying 
institution at least part of the time 

1 The job position "at" a quali~ing institution must directly 
and predominately further the normal, primary, or 
essential purpose, mission, objectives or function of the 
· qualifying institution and · 

. .. .... 

1 The position and beneficiary must quali~ as an H1 B. 
· 1 The third party petitioner must retain an employer • · · 

,. employee relationship (right of control) 
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UNIVERSITY 
Gov. 
Research 
Org. Beneficiary 

Third Party 
Non· qualifying· · 

Petitioner 
(employs the beneficiary) 

Non-Profit 
•, 

Research 
0 rg I Beneficiary 

Petitioner's 
beneficiary is 

working 
"AT" one of the 
three types·of 
CAP exempt 

entities. The job 
position 

furthers the 
work of the CAP 
exempt entity. 

· The beneficiary 
is CAP exempt . 
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, Works "AT" a non-profit affiliated 
. ·entity 

1 The third Party petitioner's beneficiary can 
work "AT" a non-profit affiliated CAP -
· exempt entity 

I 

1 The petitioner must prove the beneficiary· 
will be working at an entity that qualifies as 

r a non-profit affiliated entity 
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I 

' . 

Third 
Party 

Petitioner 
Not affiliated 

UNIVERSITY 
r 

~~ 

I 

,, 

Petitioner's Affiliated beneficiary is 
working 

''AT" 
the affiliated 

. nonprofit entity. 
The beneficiary ~, 

is CAP exempt _..... Beneficiary ,.. 

NONPROFIT ENTITY 
..... 

The nonprofit entity is a member, branch, subsidiary, 
or cooperative of the university. It is CAP exempt 

431 



Third Party 
Affiliation Ex~mptions Summary ... 

. · 1 The nexus (connection) · Tbe petitioner must ·. · 
demonstrate and document how the beneficiary's 

. . . duties are directly and predominantly related to 
· and· in the furtherance of, the normal, primary, or . 

essential purpos~, mission, objective or function 
. · of a university~or its non-profit affiliate, or a non­

profit research organization or a governmental . 
research organization · 

1 Note that the exemption is created by the · 
· .. beneficiary being "AT" the qualifying entity's 
· . location. .· · 

\ ... 

) 
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. Aytes Memo - 6/6/2006 

1 The A~es Memo is the current guide to 
follow when -adjudicating affiliation petitions. 
EXCEPT: The examples that say the bene 
must be working at least 51 o/o of the time at 
the qualifying institution., This is no longer ·. · 
a requirement 

1 A new memo is coming from HQ in the 
near future. · 

433 



· AA 0 Decision - Garland lSD 
I 

1 MO ·Garland Independent School District 
. ' 

· decision. Public school districts can be · 
' ' ' 

affiliated with a institution of higher learning · 
(non precedent decision) · 

· 1 An affiliation contract must provide for a · . 
training/teaching program where the control 
is shared by the school district and the . 

. · university or college . 
' ( 
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AAO' s Decision 

1 AAO ruled that the "Teacher T rak" 
program that was jointly ·managed by both 

. entities made Garland lSD attached to 
/ 

·Richland U. but only in regards to the 
Teacher T rak program. 

\ 

.... 

1 Thus, only teachers enrolled ~in the jointly 
' 

· managed Teacher Training· programs . 
would be. CAP exempt! 

. ' , I 

435 



. r 

UNIVERSITY 

Shared 
Control 

NEXUS 

. Garland lSD 
"Jointly Managed" Teacher 

Certification Program 
Furthers Essential 

Purpose of the Institution 
. Of Higher Education 

Beneficiary 
~~ 

~....-._._ ____ ,, 
HIGH SCHOOL 

Not attached to the uniVersity 

Beneficiary 
working at 
.the shared 
. training 
program is 
CAP exempt 
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Teacher Training Affiliation 
Progra·ms Disqualified 

1 USC IS has negated the AAQ Garland lSD 
Decision on teacher training affiliations . · 

1 Teacher Training programs willno.longer 
qualify as an affiliated program. 

1 Any school who wants to qualify for a CAP 
exemption must do so by qual.i~ing in one of· 
the other types of CAP exemptions · 

' \ . 

previously discussed. 
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Teacher Training Affiliations­
Initial Filings vs. Extensions . 

" ' 

Because thousands of Teacher Training Affiliation 
H 1 Bs were approved: · 

1 We will NOT deny any of these petitions that are· 
extension/same employer filings · · 

1 We will deny initial and extension/change of 
. employer filings · 

.1 Make sure these filings do not quali~ under any 
of the other CAP exemption conditions. 
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. J-1 CAP Exemptions 

. 1 The beneficiary is a J-1 foreign medical graduate 
· who received a waiver of the 2-year foreign · 

residence requirement. 

" 

· 1 The J-1 exemption applies only to medical doctors 
who have received a CONRAD 20/30 waiver 

. under INA 214(1) 

1 Must work at a hospital designated to be in a 
needy area.· · 

) 

1 This will be covered in detail in the physicians 
·section. 
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Aliens not subject to the CAP 
""' 

· 1 Extension validity request within the 6 years. · 

· · 1 Change of employer from one CAP exempt , . · · · · 
.. . employer to another CAP exempt employer. , · 

1 Has reached the 6 year limit but exempt the limit, 
eligible for recaptured time or AC 21 sec. 104 or 
106. 

• Prior H1 B status continuance. 

~' • • - ~ • " • - ' ' • • ' ~ • I 

' . 
' . 

1 Concurrent filing when at least one is CAP exempt 
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Coitcurrent Filing - Two Employers , 

--

1 An H 1 8 alien can be employed by two separate 
petitioners at the same time. A separate petition 

· must be filed by each erilployer -·· 

I 

1 Concurrent employment may only be granted to 
an alien seeking employment in the same 
nonimmigrant classification.· For example, an . 
H1 B alien may no~ seek concurrent employment 
as anH181 (HSC), H182, H183, or vice-versa 
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HlB Numerical 
Limitation Exceptions .· 

1 The beneficiary was previously counted against 
.. the cap once within the last six years and has 

· . . not reached the maximum allowable time. 

· 1 The six years is the total time in H 1 B status, not . · 
calendar years. 

; 
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LCA General RequiremeQts 
'· ' 

. • Also called Form ETA 9035 
1 Every 1-129 petition for H-1 B classification 

must have an LCA*. 

1 LCA has to be certified by Department of 
Labor (DOL) prior to filing 1-129 petition. 

•(Except H-1 82 petitions for Department of Defense workers) 
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LCA Contents 
l 

· 1 Employers information 
1 Required Rate of pay 
1. Period of employment and occupation information · 

. . 

1 Information related to work location 
I • 

1. Employer Labor condition statements 
1. Public disclosure information 
1 Declaration of employer 
1 Contact InfOrmation . · · 

. . 

· 1 Number.of alien workers sought 
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( 

··LCA 

An LCA is also required for each Standard 
Metropolitan Statistical Area (SMSA): 

. . 

1 This is an area designated by DOL that requires an LCA 
1 Usu,ally an SMSA follows county lines, but not always . 
1 We do make some exceptions to crossing SMSA lines in 

large metropolitan areas like LA/Orange/Riverside/San · 
Diego Counties · 

1 The LCA does not constitute a determination that the 
occupation is a specialty occupation.' \ -

- 1 Could be more than one work location on an LCA. 
. . ·... . . . 
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LeA·-
The idea behind the LCA is to protect U.S. 
workers' wages and working conditions from . 
imported foreign labor. The employer promises · 
that: 

1 · ( 1 ) it won't pay the H-1 B employee a below-market 
. wage; . 

' ' 

1 . (2) it will noti~ its workers of the H-1 B employment; . -
1 (3) it won't subject the H-1 B employee to sub- · 

standard working conditions; 
, 1 ( 4) it won't hire the H-1 B employee to break a strike or 

. otherwise help the employer during a labor dispute; 
and 

·1 (5) it will keep detailed records of its compliance. · 
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·LCA 

1 Validity dates • employme·nt is only authorized for these 
dates. The approval dates on the petition cannot be 
outside the range of the LCA start and end dates. 

1 LCAs for multiple beneficiaries -In some cases DOL may 
issue an LCA that is valid for more than one employee 

./ 

1 Because only one alien can be on an H1 B petition, the 
same LCA can be used for multiple petitions if it is 
designated so on the LCA. 

1 Petitioner must submit a list of all the prior petitions filed 
using this LCA each time a he.w petition is submitted 
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LCA 

1 Check validity dates of the LCA 
1 The petition and LCA must agree on the specific 

occupation that the beneficiary will be employed 
1 Both must agree on the actual. location where · · 

beneficiary will be working • 
1 The LCA must list the location of the aliens work 
· site(s) 

1 If beneficiary is to work at multiple sites all sites 
must be listed on the LCA 

448 



1 Before filing an 1-129 H-1 B petition, the petitioner 
must obtain a Labor Condition Application (LCA) 

1 Therefore, the LCA must have a certified date that 
· is on or _before the receipt date of the J-129 H-1 B · . 
petition. 

1 If the LCA is obtained after the filing of the 1:129 
H-1 B petition ( or not obtained at all), the petition 
shall be denied. 

449 



. Filing the H-lB Petition 

· . · An 1-129 H-1 B Petition can be filed 
up to 6 months before the requested · · · 
start date of employment 

I i , 
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'• 

What is an H-l·B ·. 
. ' 

> 1 ' ' I 

· . Nonimmigrant Worker? . 
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What is an H-lB 
Nonimmigrant Worker?· 

According to 101(a)(15)(H)(i)(b} of the Act-

,' ' 

. an alien who is coming temporarily to the United · 
States to perform services in a specialty .· .. 
. occupation described in section 214(i)(1) of the 

" Act. -
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The H-1 Classification 
1 H·1 8 Specialty occupation workers 

· 1 H·1 81 Specialty occupation wOrkers under Free Trade 
Agreements between Chile and Singapore (Vermont Service 
Center) . . . 

' ' 

1 H·1 82 Department of Defense cooperative research and 
development project or co-production project 

1 H·1 83 · Fashion models 

1 H·1 C Registered nurses (Vermont Service Center) 

• E·3 Australian E Vis·a Professional Trade (Vermont 
Service· Center) 
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( 

. Profession 
I 

Section 101 (a)(32) of the INA defines a· 
profession as: _ · 

The term "profession" shall include but not be limited 
to architects, engineers, lawyers, physicians surgeons .. 
and teachers in elementary or secondary schools, · 
colleges, academies, or seminaries. · · 

' ' 

I ( 

454 



· Specialty Occupation · 

Section 214(i)( 1) of the INA defines "specialty occupation" as 
an occupation which requires: 

\, 

. 1) theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, 

· but not limited to, architecture, engineering, mathematics, 
physical sciences, social sciences, medicine and health, 
education, business specialties, accounting,· law, theology, 
and the arts, and - , 

· 2) which req~ires the attainment of a bachelor's degree or 
higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation .. in .the_ United States. · . 
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Two Questions 
·, 

· 0 Does the position require a degree? 

8 Does the beneficiary have the degree required 
by the specialty ? 

( ' 
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OOH 

' / 

Department of Labor's OccupatiOnal Outlook . 
Handbook located at: 

httR ://www IbIs I go vI oco 
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Edit View Favorites Tools Help I 

ISlllllttp:ffwww.~.gov/OCOI y I il 
Cj Contractor (j USCIS 11 Ciornl SeMce Center ~ CCDI @) DHS 0nrme i) EDvartage Looln I) Erlorce ~ Ftt6 Data System e) INSAMS e) NFTS loJt ~ Snap Web 

ww.bls.gov Search: for:-I.Dll 

~BUREAU OF LABoR STATISTICS 
Newsroom I Tutorials I Release Calendar I 

)ccupational Outlook Handbook, 201 0·11 Edition r~;~ ~~;~~Bffi"~RI~: ~ 

ooHHome Occupational Outlook Handbook (OOH), 2010·11 Edition 
Index 

OVERVIEW OF THE 
2008·18 PROJECTIONS 
---~ 

Management 

Professional 

For hundreds of different types of jobs-such as 1m}m, W£m, and rum-the OCCupational 

OUtlook Handbook tells you: 

)) the training and education needed 
)) earnings 

_serv_lce ___ • >> e~pected job prospects 
Sales • )) what workers do on the job ----
Administrative • )) working conditions 
----
Farming • ---- In addition, the Handbook. gives you job search tips, links to information aboyt the job market 
_con_str_uctl_on __ jn each State, and Ol.Qil. You can also view freguently asked guestjons about the Handbook. 
Installation 

Production 

Transportation 
Ill! . .I ~ 

4 

I I I 

•• .,... I ....... _,<IIIIHil ... • 
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Eoit VIew Favorites Tools ~ I 

~J ........ I_ht~_://www_.bls_.rp~_/oco_/ho~M_.htrn __________________ --.,....,lv.J I] 
e Contractor t:l USCIS fJ DHS Orb 6) Enforce t) FONS Data System iliNSAMS i1 NFTS Looln 6) 5Mp Web 

RELATED LINKS1 

rOMORROW'S JOaS 

~OH REPRINTS 

IMPORTANT INFO 

~OW TO ORDER A COPY 

rEACHER'S GUIDE TO 
~OH 

~DOITIONAL LINKS I 

:AREER GUIDE TO 
INDUSTRIES 

:AREER ARTICLES FROM 
I'HE OOQ 

:MPLOYMENT 
)ROJECTIONS 

uick Links 

Announcement 

Earnings data for two occupations, airline pilots, copilots, and flight engineers and fl~ht attendants, which appear in many 
places within the career Guide to Industries and Occupational Outlook Handbook, are being removed from the BLS 
website because these data were incorrect as initially published, These data will be replaced when corrected data become 
available. 

Ways to use the Occupational Outlook Handbook site: 

1. To find out about a specific occupation or topic, use the Search box that is on every page-enter your search 
term in the box. 

2. To find out about many occupations, browse through listings using the Occupations links that are on the left 

side of each page. 
3. For a listing of all occupations in alphabetical order, select a letter: 

)) A a ' Q £ E ~ H 1 J K L M M Q E Q B 2 I Y Y W ~ Y Z 

About the Handbook: The Occupational OUtlook Handbook is a nationally recognized source of career information, 
designed to provide valuable assistance to individuals making decisions about their future work lives. The Handbook is 
revised every two years, 

i I ; I I ' Internet 
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Edit ~ Favorites Tools ~ -. - . . I 

~J~ http://lwM.IB.OUf/ocolocoino.~ 
ttl Colt actor e USCIS ~ DHS Ortte I Enforce tl FONS Data System i1 INSAMS i) ITS Login ~Snap Web 

I I , . jo¢ 't' .. II' . :•r 'MsUQ!aCtgtgrragems S&l~ t SdiSS engn!eBr$ I ut t I • t II I I 

I 1 141 

>> Manufacturers' representatives see: Sales representatives. wholesale and manufacturing 

)) Manufacturing opticians see: Medical, dental. and ophthalmic laboratory technicians 

)) Map editors see: Suryeyors. cartographers and photogrammetrists. and suryeying and mapping technicians 
>> Mapping technicians see: Suryeyors. cartographers and photogrammetrjsts, and syryeyjng and mapping 

technicians 
,, Marble setters see: Carpet. floor, and tile installers and finishers 

>> Margin clerks see,' Brokerage clerks 

)) Marine biologists see: Biological scientists 

>> Marine Corps see: Job opportunities in the Armed Forces 

>> Marine electronics technician see: Badjo and telecommunications eguipment installers and repairers 

>> Marine egujpment mechanics see: Small engjne mechanics 

>> Marine oilers see: Water transportation occupations 
>> Marine or hydrographic syryeyors see: Syryeyors, cartographers and photogrammetdsts. and syryeyjng and 

mapping technicians 
)) Mariners see: Water transportation occupations 

)) Marines see: Job opportunities jn the Armed F orcas 

>> Market and survey researchers 

>> Market research analysts see.· Market and survey researchers 

)) Market research managers see: Advertising, marketing, promotions, public relations, and sales managers 

>> Marketing coordinators see: Public relations specialists 

)) Marketing managers see: Adyertisjng, marketing, promotions, public relations, and sales managers 

)) Marketing research analysts see: Market and syryey researchers 

>> Marketing specialists seej public relations specialists 

» Marking and identification printing machine cperators see,· printing machine operators 

» Marriage and family therapists set Counselors 

>> Marshals see: Correctional officers 

>> Marshals and deputy marshals. u.s. see: police and detectives 
. rJ t4P R I ij.M II 4, II y 1 1¢4 P I I I I ,:; .f 1. I if 44 
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Edit View Favorites Tools Help I 

~ II t4tp://www.bls.gov/«</ocos013.htm 1 Y I I] 
fj Contractor e USCIS ~ Cafforrda 5efvlce Center ~ CCDI ~ DHS Orb i) ~antaoe LOQJn i) Erlorce i) Ftt6 Data SyDn t)INSAMS i) tfTS L~ ~Snap Web 

ww.bls.gov Search: for:-IDII 

~BUREAU OF LABoR STATISTICS 

)ccupational Outlook Handboo~ 201 0·11 Edition 

ooHHome Market and Survey Researchers 
Index 

OVERVIEW OF THE 
2008·18 PROJECTIONS 

)) Nature of the Wor~ 

)) Training. Other OUaljficatiQns, and Advancement 

Management • )) Employment 
----• )) Job Outlook Professional 
---- ,, Projections 
Service • 

>> Earnings 
• )) ~ 

Sales 

_Adm_ln_lstra_tlv_e __ • )) Belated Occupations 

Farming • >> Sources of Additional Information ----
Construction 

Installation t 

Newsroom I Tutorials I Release Calendar I 

Production • §j~ni.D.~~n.~.~~!n~.~ ...................................................................................................... . 
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Edt View Favorites Tools Help I 

~ lillttp:Jfwww,bls.ploco/ocos013.!tnltraiino ; ~]ll 
(j Contractor e, l&IS i1 Caffoma SeMce Center ~ CCDI i) DHS 0rtre i) EOvartage Login i) Erlorce I) FOOS Data SyUn ~ lNSAMS ll NFTS Logm e) Snap Web 

r 

I 

T. r.~ .i .~.i. ~.9.~ .. 9.~h ~ r.. Q ~-~J.l f! ~-~-~l ~ ~ ~~.. ~ n ~.MY.~-n ~-~-~~ ~ ~-................................................ . 
About this section~ 

While a bachelo~s degree is often sufficient for entry·level market and survey research jobs, higher degrees are 

usually required for advancement and more technical positions. Strong quantitative skills and keeping current with the 
latest methods of developing, conducting, and analyzing surveys and other data also are important for advancement. 

Education and training. A bachelor1s degree is the minimum educational requirement for many market and survey 
research jobs. However, a maste~s degree is usually required for more technical positions. 

In addition to completing courses in business, marketing, and consumer behavior, prospective market and survey 
researchers should take social science courses, including economics, psychology and sociology. Because of the 
importance of quantitative skills to market and survey researchers, courses in mathematics, statistics, sampling theory 
and survey design, and computer science are extremely helpful. Market and survey researchers often earn advanced 

degrees in business administration, marketing, statistics, communications, or other closely related disciplines. 

While in college, aspiring market and survey researchers should gain experience gathering and analyzing data, 
conducting interviews or surveys, and writing reports on their findings. This experience can prove invaluable toward 
obtaining a full·time position in the field, because much of the work may center on these duties. Some schools help 
graduate students find internships or part·time employment in government agencies, consulting firms, financial 

institutions, or marketing research firms prior to graduation. 

Other qualifications. Market and survey researchers spend a lot of time performing precise data analysis, so being 
detail-oriented is critical. Patience and persistence are also necessary qualities because these workers devote long 
hours to independent study and problem solving. At the same time, they must work well with others as market and 
survey researchers sometimes oversee the interviewing of individuals. Communication skills are important, too~ 
because the wording of surveys is critical, and researchers must be able to present their findings both orally and in 

writing. 
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Position 'Requirements 
The petitioner must meet one of the following four 

criteria: 
· 1 ) A baccalaureate or higher degree or its equivalent is 

normally the minimum requirement for entry into the 
particular position; 

2) ·The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the . 

.. /alternative, an employer may show that its particular · 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

· 3) The employer normally requires a degree or its equivalent 
for the positions; or 

· 4) The nature of the ,specific duties are so specialized and · 
complex that knowledge required to perform the duties. is 
usually associated with the attainment of a baccalaureate 
or higher degree·. 
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Beneficiary Qualifications 
The petitioner must show that the b~neficiary I 

meets one of the following four criteria: 

1) The beneficiary holds a United Stat~s 
· · baccalaureate or higherdegree required by the 

. specialty occupati_on.from an accredited college or 
university;· 

. . 
., . 

1 Copy of baccalaureate degree . 
I 

1 Should be for a course of study in the specialty 
that relates to the occupation . 

. , ~ . ~ . . ' ' 

· 1 Transcripts ·· 
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Beneficiary Qualifications 

2) The beneficiary holds a foreign degree 
determined to be equivalent to a United States 
baccalaureate or higher degree required by the 
specialty occupation from an accredited college or 
university; · 

•Foreign degree and/or transcripts 
accompanied by a translation 
•Just because the degree says it is a bachelor's 
degree does not necessarily.mean that it is 
equivalent to a United States bachelor's degree. 

\ 

•RFE for educational evaluation if unable to 
determine if foreign academic program is 
equivalent to United States 
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Beneficiary Qualifications. 

2) Foreign Degree Can't; · 

· 1 Ge~erally, the three-year foreign degrees are 
equivalent to three years of undergraduate 

. coursework at a U.S. institution of higher learning. 
· · 1 The four-year degrees from India can usually be 

considered equivalent to a U.S. bachelor's 
degree, but not always. 

1 Be careful not to penalize a beneficiary who earns 
· ·a four-year degree in three years. -
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·· · Beneficiary Qualifications 

3) The beneficiary holds an unrestricted state license, registration 
or certification which authorizes him or her to fully practice the 

r; 

specialty occupation and be immediately engaged in that specialty · · 

in the state of intended employment; 

1 Examples are occupations such as teachers, lawyers, · 
engineers, architects, pharmacists, I • I • . 

1 Not all occupations requiring licensure are specialty 
. occupations: 

pilots, cosmetologists, flight instructors, barbers, taxi drivers 
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. Beneficiary Qualifications 
· 4) The beneficiary has education, specialized training, 

and/or progressively responsible experience that is 
equivalent to completion of a United States 

· baccalaureate or higher degree in the specialty 
occupation, and has recognition of expertise in the 

.. specialty through progressively responsible positions 
. directly related to, the specialty. · 

•If the beneficiary does not have a baccalaureate . 
degree, equivalence can be shown with a combination 

. of education and work experience 

• The· evidence must show that the applicable work 
experience is that of a position requiring a 

. baccalaureate degree. 
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Degree Equivalence 
· (Equivalence to completion of a college degree) 

1 The beneficiary's education, specialized/training, 
and/or progressively responsible experience may be 
recognized as equivalent to a baccalaureate degree 

· 1 If the beneficiary has knowledge, competence and 
' , I 

practice in the specialty occupation that has been 
determined to be equal to a baccalaureate or higher 
· degree as evidenced by one or more of the 
following: 
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I' 

I 

Degree Equivalence 
. ·1) An evaluation from an official who has 

authority to grant college~level credit for 
.· training and/or experience in the specialty at 
· · an accredited college or university which has a 

progra111 for granting such credit based on an 
individual's trqining and/or work experience; · . 

2) The results~ofrecOgnized college-level . · 
equivalency examinations or special credit · · 
programs, such as the College Level 
Examination Program (CLEP), or Program on 
. Non-collegiate Sponsored Instruction 
(PONSI); . .. . . . . . 
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Degree Equivalence 
., · 3) An evaluation of education by a reliable . 

· credentials evaluation service whiCh · 
specializes in evaluating foreign educational 

t 

· credentials; 

• · For purposes of equivalence, an acceptable 
evaluation of formal education should show 
the following: 
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Credentials Evaluation Service · 
Foreign Degree Equivalence Only 

1 Consider formal education only, not practical. 
I 

expenence; 
1 State if the collegiate training was post-secondary 

education (i.e., whether the applicant completed · 
. the U.S. equivalent of high school before entering 

college); r 

1 Provide a detailed explanation of the material 
evaluated rather than a simple concluding 
statement; and 

1 Briefly state the qualifications and experience of 
the evaluator providing the opinion. 

1 Remember, this evaluation service was hired by 
the petitioner. 
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Rating the Evaluation Service · . . 

Do your rating first: · .. 

. 1 Look at transcripts and credentials to get a feel for 
I 

whether a beneficiary qualifies for the position 
before looking at the credentials evaluation. 

1 If the evaluation is reasonably close to your 
evaluation, particularly if the evaluator's · 
methodology makes sense, you can give the 
evaluation a higher degree of credibility .. 
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Degree Equivalence 

4) Evidence of certification or registration from a 
nationally-recognized professional association 

· . or society for the specialty that is known to 
grant certification or registration to persons in 

. · the occupational specialty who have achieved . 
a certain level of competence in the specialty; 

\ 

,. ' 
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·. Degree Equivalence 

1 A determination by the Service that the 
equivalent of the degree required by the 
specialty occupation has been acquired through 
a combination of education, specialized training, 
and/or work experience in areas related to the 
splecialty, . , 

1 That the alien has achieved recognition of 
expertise in the specialty occupation as a result 
of such training and experience. 

1 For purposes of determining equivalency to a 
baccalaureate degree in the specialty, three 

· years of ~peci.aliz~d tr~ining and/or work 
· eXperience must be demonstrated for each ~ear 
of college-level training the alien lacks. 

475 



Degree Equivalence 

· 1 For equivalence to an advanced (or Masters) degree, the 
· . alien must have a baccalaureate degree followed by at least 

five years of experience in the specialty. 

1 If required by a specialty,. the alien must hold a. Doctorate 
degree or its foreign equivalent It must be clearly 

. demonstrated that the alien's training and/or work experience 
included the theoretical and practical application of· 

· specialized knowledge required by the specialty occupation · · 

" ' 

1 That the alien's experience was gained while working with 
peers, supervisors,,or subordinates· who have a degree or its 

. equivalent in the specialty occupation; . 
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Degree Equivalence 

. . 

and that the alien has recognition ofexpertise in the 
· · specialty evidenced by at least one type of 

documentation such as: . 

(i) Recognition of expertise in the specialty . , 
occupation by at least two recognized authorities in 
the same specialty occupation; 

· (ii) Membership in a recognized foreign or United .. 
States association or society in the specialty 
.oc~upation; . , . 
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Degree Equivalence 
' . \ 

(iii}. Published material by or about the alien in 
professional publications, trade journals, books, or· 

I 

maJor newspapers; 

. (iv) Licensure or registration to practice the 

. specialty occupation in a foreign country; or 

· (v) Achievements which a recognized authority has 
determined to be significant contributions to the 
field of the specialty occupation. · · 
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Degree Equivalence · 

· ... _ 

1 Bachelor's Degree- Combination of education, 
specialized training and/or work experience 
("three for one rule") . I 

1 Master's Degree· the alien must have a 
. baccalaureate degree followed by at least five 

years of experience in the specialty.· · 

1 Ph.D. -If required by a specialty, the alien 
must hold a Doctorate degree or its foreign . 
equivalent (no substitutions for a Ph.D.) . 
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The Final Determination 

· . · 1 Ultimately, the adjudicating officer makes the final , . 
determination that the equivalent Of the degree · 

. required by the specialty occupation has been 
. acquired through a combination of education, · ·· 
specialized.training, and/or work experience in 
areas related to the specialty, 

. 1 and that the alien has achieved recognition of 
. expertise in the specialty occupation as a result of . 
. such training and experience. 
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Degree Requirements 

1 Nurses, Medical Technologists and Medical 
· . Technicians require less than a baccalaureate 

degree for minimum entry into the field , 
. · 1 A nursing degree is called a Bachelors of Nursing 

but is not generally considered to be equivalent to. 
a 4 year Bachelors Degree. 

· · 1 In certain instances, specialty nurse positions may 
qualify as H1 B. , 

1 Physical Therapists, Occupational Therapists and 
Physician's Assistants require a baccalaureate 

·degree 
. 

1 Speech Language Pathologists & Audiologists · ·· 
require a Masters degree 

481 



Licensing Requirements -
' ' . 

If the occupation (not the duties)requires a license the 
alien must: · · , 

· 1 Have a permanent license, or · . 
' ' 

· · 1 Have a temporary license, or · 

1 Be eligible for either permanent license, except for · 
administrative reasons, e.g. need Social Security# . 
or need DHS permission to be employed 

, . 1 Does not include taking licensing tests or exams 
unless the beneficiary has a temporary or provisional · · . 
license which allows the beneficiary to fully perform 
the duties with or without supervision ·· 
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Identifying Licenses 

r 

• Temporary or provisional licenses normally are 
titled as such and may have requirements stated 

· \ on the license that- need to be completed before a 
permanent license can be issued. 

I However, a few permanent licenses may also list 
requirements to be completed for a extension of · 
the license and they normally do not have the 
word "permanent" in the title. . · 
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Temporary or Provisional License 

• .If a temporary license is available in the state of 
· employment, and the alien is allowed to fully 
· perform the duties of the occupation without a 

permanent license, then H-1 B classification may . 
be granted. , 

·• Where licensure is required in an occupation, 
. · ·· approve the petition for one year or for the 

period that the temporary license is- valid, 
· whichever is longer 
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Permanent Licenses 

1 A petition can be approved up to f~ree~years for 
beneficiary's who have permanent licenses · .... 

1 Remember, although they are permanent , 
licenses, they will ,still have an expiration date and 
may have renewal requirements listed . 

. 1 Expiration dates on Permanent licenses have no 
bearing on validity dates given. Approval can be 

. . up to three years 
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Teachers 

1 Public school teachers require teaching credentials . . 
' • I I 

1 Unified School Districts 

\ 

··1 Private schools do not require a teaching credential 

. 1 Parochial Schools 

1 Special Education Teachers 

· .. 1 Require a special certifica\ion 
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1 Must be teaching in the area that the credential is 
issued 

(. 

\ 

1 If issued an emergency credential, only grant for 
an increment of one-year 
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Certified Health Care Workers 
, , ,r 

1 Certification is not to be confused with licensing. 

1 Licenses required by certain occupations are · 
issued by the state. 

1 Certifications required by certain health 
. occupations are also issued by the state. . 

I 

1 Don't confuse the title Teaching Certificate 
. (credential) which is actually a license. . / 
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· Uncertified Health-Care Workers · 
' 

On or after July 26, 2004, if an alien seeks admission 
: ' 

to the U.S., a change of status, or an extension of .. 
stay, the alien must provid~ evidence of health care · 
worker certification if the primary purpose for coming 

. to or remaining in the U.S. is employment in of the -
affected health care_ occupations 

·' 

I 

489 1 



Uncertified Health~Care Workers 

· Unless properly documented, aliens in the following -
seven (7) fields are inadmissible to the United States 
under section -212(a)(5)(C) of the Act as uncertified 

· healthcare workers: _ 

1. Nursing 
2. Physical Therapy 
3. · Occupational Therapy 
4. Speech Language Pathology & Audiology 

_ s. Medical Technology 
6. Medical Technician 

_ 7. Physician's Assistant 
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Uncertified Health-Care ,Workers 
1 In this category nurses include: 

1 Licensed practical nurses 

1 Licensed vocational nurses 

1 Registered nurses 

1 Medical technologist are also called Clinic~l 
Laboratory Scientists 

1 Medical technicians are also called Clinical 
· Laboratory Techrtician~S 

,I l 
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· · Uncertified Health-Care Workers 

At this time, only three entities are approved by the USC IS 
to certify non-immigrants for 212(a)(5)(C): · · . 

1 Nurses • Commission on Graduates of Foreign Nursing . 
Schools (CGFNS)- issue certificates for all7 positions 

1 Physical Therapists • Foreign Credentialing Commission · 
on Physical Therapy (FCCPT)- for PTs only · 

. 1 Oceupational Therapists· National Board for Certification 
in Occupational Therapy (NBCOT)- For OTs only . 
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Evidence That the Position Qualifies 
as a "Specialty Occupation." 

1 A degree in the specific specialty 
I 

1 Licensure, if applicable (e.g. _Elementary and 
Secondary Public School Teachers) · 

1 · USMLE, or equivalent, and ECFMG, for foreign · 
physicians . 

. 1 9ertification, if applicable, of Healthcare 
· .Workers 

. · The job position will determine how many of the 
· . four requirements will be applicable for each 

petition 

__. 

' 493 



Umbrella License . 

( 1 Some occupations allow an individual to 
work under the license of the employer 

1 For example, an architect may be able to 
work without a personal license if the 

. · · company he works for has a license . 
• I . 

. ) 

\. 
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I 
I 

Determining State Licensure 
Requirements 

. 1 There are 50 states all with licensing 
requirements that vary 

- 1 How do you determine the requirements for each 
.case? 

1 The burden of proof is on the petitioner to provide 
the requirements for their state and evidence that · 
the beneficiary has satisfied them 

495 



Specific Occupations - How many of 
. · the four requirements will be . 

· · · applicable to each occupation? 

1 Teachers · 

1 Healthcare workers 
1 Physicians 
1 Analysts 

1 Accountants 

1 Managers 
1 Computer related positions. 
1 All others · 

I I 
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Nurses 

1 Most nursing positions are not professional and do not . 
require a person with a four-year degree in the specialty 
occupation. 

1 To qualify for H-1 B classification, the institution and/or 
the duties of the position must be exceptional. 

1 You Aeed to be satisfied that the position requires a 
four-year degree .. 

1 Don't be fooled by. a degree entitled "Bachelor of 
Nursing Degree". Despite the title, they are normally not 
equivalent to a 4 year U.S. degree 
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Nurses 

· In contrast to most general RN positions, certain · 
specialized nursing occupations are likely to require.a 4 
year bachelor's or higher degree i~ the specific 
specialty, and accordingly, be H-1 B equivalent: , 

. ~ . 

1 Clinical Nurse Specialists (CNS) 
. 1 Certified Nurse Practitioner (NP) · 
. 1 Certified Registered Nurse Anesthetist (CRNA) 

1 Nurse-Midwife (CNM). 
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. Specialized Nursing Occupati~ns 

1 Clinical Nurse Specialists (CNS): Acute Care, Adult, Critical Care, 
Gerontological, Family, Hospice and Palliative Care, Neonatal, . 
Pediatric, Psychiatric and Mental Health-Adult, Psychiatric and 
Mental Health-Child, and Women's Health 

' 

1 . Nurse Practitioner (NP): Acute Care, Adult, Family,· · 
Gerontological; Pediatric, Psychiatric"& Mental Health, Neonatal, . . 
and Women's Health. '~ 

1 Certified Registered Nurse Anesthetist (CRNA); and 

1 Certified Nurse~Midwife (CNM). 

*Note: Nursing positions not qualified for H-1 B classification may 
quali~ for H-1 C classification under Section 2 of Public Law 106-95 
(Adjudicated at Vermont Service Center). · 
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·Specialized Nursing Occupations 

, 1 Certain other nursing occupations, such as an 
· upper-level "nurse manager' in a hospital 

. administration position, may be H-1 B equivalent 
since administrative positions typically require, 
and the individual must hold, a bachelor's degree . 

. 1 Nursing Services Administrators are generally 
supervisory level nurses who hold an RN, and a 
· graduate degree in nursing or health 
administration. 

( ' 

I 
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Specialized Nursing Occupations 

• The petitioner may be able to show that the H-1 B petition is 
· approvable by demonstrating that the individual nurse 

· position requires a higher degree of knowledge and skill than 
a typical RN or staff nurse position 

, Example: The employer demonstrates, through affidavits 
from independent experts or other means, that the nature of 

· the position's duties are sufficiently specialized and complex 
that the knowledge required to perform the duties is usually . 
associated with the attainment of a bachelor's or higher 
degree (or its equivalent). As always, each petition must be 
adjudicated on a case-by-case basis (taKing into account the 
totality of the requirements for the position). 
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, Physicians · 
. Beneficiary's requirements . 

1) H~s a license or other authoriZat.ion req~ir~d by th~ state 
of Intended employment to pract1ce med1c1ne, or 1s 
exemQt by law therefrom, if the physician will perform , 

· direct patient care and the state requires the license or 
authorization, gnQ · · . · · 

. 2) Has a full and unrestricted license to practice medicine in 
· a foreign state or has graduated from a medical school in 

the United States or in a foreign state. 

*Note: 

The wording "or is exempt by law" was used to 
accommodate physicians coming to the U.S. to work at 
Veterans Administration (VA) hospitals. By law, 
·physicians at VA hospitals are not required to have a 

__ license from the state of employment. They do however, 
need a license to practice medicine from some state. . 
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Physicians 
'· 

Petitioner requirements - No license required 
. . The petitioner must establish that the alien 

· · physician: · 
. . 

1) Is coming to the United States primarily to teach 
r, 

or conduct research, or both, at or for a public 
. or nonprofit private educational or research · 

institution o_r agency, and that no patient care 
will be pertormed, except that which is ·. 
incidental to the physician's teaching or 

. research. 

\ 
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Physicians 
Petitioner requirements -license required 

· 1) If the physician will be employed by a for-profit 
. organization in any capacity, then the petitioner 

.. must establish that the beneficiary complies with 
requirements of an alien physician performing 
direct patient care. · 

2) . The alien has passed the Federation Licensing · 
. Examination (or equivalent examination as . 

determined by the Secretary of Health and 
Human Services) or is a graduate of a United . 
States medical school; and · 
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. Physicians -Foreign Medical 
Graduates (FMGs) 

(i) FMG has competency in oral and written English 
· which shall be demonstrated by the passage of 

the English language proficiency test given by the 
Educational Commission for Foreign Medical 
Graduates (ECFMG ); Q[ 

. 

(ii) .Is a graduate of a school of medicine accredited · 
. by a body or bodies approved for that purpose by 
the $ecretary of Education. 

so·s , 
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Physicians FM Gs- Exceptions 

1 Graduates of Canadian medical schools are 
exempt the ECFMG requirements. 

1 Canadian medical schools are,, very similar to U.S. 
medical school· 

1 Foreign medical school graduates who are of 
· ·. · national or international renown are exempt from 

restrictions on direct patient care listed above. 
They would, howeVer, require licensure and 

· · LCA. 
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' ' 

Distinguished Physician of National 
or International Renown 

. '' 

A physician who is a graduate of a medical school in 
. a foreign state and who is of national or international 

· · renown in the field of medicine is exempt from all the 
. petitioner's requirements. [8 CFR 214.2(h)(4)(viii)(C)] 

' ' l ' ' 

· Also exempt from:·· · 

1 Passing the FLEX or equivalent 

. 1 Being competent in English 

I 

I 
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Physicians FMGs· Exceptions cont'd 

1 The burden of proof is on the petitioner to prove 
the FMG's license for that state is distinguished 
and does not require ECFMG 

1 Examples of distinguished notations on such 
licenses: 

' ' 

Conceded Eminence 
Distinguished Professor 

·1 Even with such terms on a license, the petitioner 
·. should explain the term for that state. 

I 
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· Physicians FMGs- Exceptions cont'd 
' ,_ 

. · . • Remember: 
· There are certain states that have licensure · , 

exemptions for international medical graduate 
. . 

.. physicians through recognition of eminence in · · · 
medical education or medical practice, but these . · 
· are extremely rare and in most cases tied to a 
specific medical faculty position or hospital 

·appointment · . 
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Physicians 

• Physician with a permanent license. Can 
be approved for up to three years 

• Physician with a temporary or provisional . 
lice,nse, approve for up to one year or the 
expiration of the temporaryv license, 
whichever is greater. I - . · 

' ( 

\ 
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Physicians ~ Medical Residents 

1 Recent medical graduates who are completing 
their internship are referred to as Medical 
Residents. 

t, 

. 1. Medical Residents have temporary licenses 

1 Exceptions: New York and Connecticut do not 
issue temporary licenses to their Medical 
. Residents. They can be approved for up to . 

three years. · 
1 Evidence of no .licensing requirement is needed . 

for hospitals in other states. 
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214(1) Doctors 

' I 

1 Relates to J non immigrants attempting to change 
' \ 

status to H-1 B 

1 Aliens who have received J nonimmigrant · 
classification in order to receive graduate medical · 
education or training are subject to the two-year 
foreign residence requirement of 212(~) of the INA , 
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·· 214(1) Doctors 
", 

· .• According to section 248(2) of the INA, this alien 
·. cannOt change status to an H nonimmigrant even ·. -
· ·with a waiver ofthe,two-year residency 

requirement 

• However, there is an exception, Conrad 30, P.L. 
1 03-416 relates to section 214(1)of the INA . 
(refer to CAP exempt section)· 
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214(1) Doctors 

A change of status from J to H-1 B is allowed if the 
beneficiary receives a waiver and is requested by 
eithera federal or state agency based on the 
following Public Law sections: 

• Pub.L. 103-416 (by a State Department or Public 
Health) or . 

•· Pub.L. 104-208 (by an interested U.S. Government 
Agency) 
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· ·. J-1, COS to HlB Physician ·. 

1 Must provide the Conrad authorization document · 
from the state where the hospital is located. ·. 

' ' 

1 Cannot file for a COS or EOS/ change of 
· employer until the 3 year CONRAD agreement is 

completed. 
I 

1 If hardship is claimed by the J-1 's hospital the J-1 
· can relocate to another CONRAD hospitaL 

' . : - .·· ' . 
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· 214(1) Doctors 

r· · In order to grant a change of status for a J 1 
'~ 

under Conrad 30, the petitioner must submit: ~ 

1 a State Workforce Agency letter concurrent with 
. · the Department of State recommendation and . 

1 a CLAIMS generated 1-612 approval notice is 
required -
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214(1) Doctors. 

1 The beneficiary must fulfill a three year 
employment commitment in an HHS designated 

· . shortage area, VA facility or in medical research or 
. training 

· . 1 The beneficiary is ineligible to change to another 
· . nonimmigrant visa classification or adjust status 

· until this commitment is fulfilled 

1 Once the CONRAD beneficiary fulfills the three 
year comm.itment, he will remain CAP exempt 
upon extension/change of employer. · 
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, 214(1) Doctors 

1 If the commitment is not fulfilled, the beneficiary 
will again be subject to t~e two-year residence 
requirement 

. 1 When approving any J nonimmigrant changing 
. status under this program, the adjudicating officer 

must attach the section 214(1) addendum to the 
1-797 approval notice. 

1 This addendum is required to prevent claims that a 
Foreign Medical Graduate did not know the 
obligations that accompany a waiver under this ·. · 

· section 
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Analysts 

, 1 Look closely at the duties for a Market Research . . · 
Analyst or business analyst 

1 Marketing managers and Personnel manag,ers do 
not require degrees per the OOH . . 

1 Industrial production managers do not require . 
· degrees per the OOH 
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Managerial Positions 
' ' 

Managerial positions in advertising or public 
relations are· not normally considered specialty 
occupations, because no requirement ofa 
baccalaureate degree in a specialized area for 
employment is required. \ 
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Accountants · 
' 

·1 It is the complexity of the business • not · · 
. the complexity of the duties • that may .. . 

show if the beneficiary qualifies · 

i 

· 1 Analyze the nature, size and income of 
· · the business · 

' \ 

1 Profit by itself may not be enough 
evidence. 2 Million dollars in sales does· 
not show anything on its face .. · · ·· · 
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Accountants 

1 Size: Generally companies with less than 15-20 
employees would have a difficult time justifying r 

an accounting position. The fewer employees, 
·· the less need for a full-time accountant. 

· 1 Transactions: A piano store that sells 11 
pianos a month would have less need for an . 
acco~ntant than an independently owned (non-

. franchised) auto parts store that conducts 
thousands of transaction-s a month with both the 
public and local auto body and repair shops 
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. Accountants 

1 Nature of the business: A non-profit · 
organization with a more complex financial 
structure in terms of accounting for grants; taxes, 
etc., would, more likely, require the services of 
an accountant rather than a franchise business 
in which the accounting i$ normally included in 
the agreement · · 

1 An alien can qualify as an accountant by 
establishing required accounting dUties and still 
do book keeping duties, as well .. 
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. Accountant vs. Book Keeper • · 
·Questions 

( . 

1 What are the duties of a book keeper? Pay 
· records? Time sheets? Pay bills? · 

1 What are the duties of an accountant? Analyze 
. finances? Prepare taxes? Project expenditures? 

, 

1 Are they the same? 

1 Does the business really need an accountant? 

1 Look at the totality of the evidence. 
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Who needs an Accountant? 

1 A 7-11 store? . 

1 A dry cleaners? 
( 

. I 

· 1 A Carl's Jr. Restaurant? · 

1 Carl's Jr. Headquarters?· ( 

I 

I 
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Computer Engineers . 

· What are the duties? 

1 Writing software programs? Maintain mainframe 
·. efficiency? Input data with a keyboard? 

Watch for job titles: 

1 Engineer · 
· 1 Computer Analyst 

1 Civil Engineer 

t 
I 1 
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· General Degrees · 

A degree in the general area of Business 
Administration may be insufficient unless the 
petitioner can show that the beneficiary's academic · 
course work gained him or her the knowledge that 
was a realistic prerequisite for the position 

\ ' 

. Example: A Business Administration Degree with 
a major in accounting would likely qualify the 
beneficiary as an accountant, but may not qualify · 
him as an architect. ( . · 
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H-lBl Singapore and Chile 
Professionals 

These are done at VSC, however, we get a few 
' ' 

· misfiled petitions. For each year's CAP.: · -

1 1,400 visas are designated for Chile 

1 5,400 visas are designated for Singapore 

(See Numerical Limits previous slides) 

1 The Singapore and Chile CAPS have never filled. 

' I 
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H-lBl Singapore· Chile EOS­
Filed on an 1-129 · 

• H-1 81 s from Chile and Singapore may be 
admitted initially for a maximum of one-year, and 

. . ' 

they may extend their H-1 81 stay an indefinite 
number of times, in one-year increments, as long 
. as they continue to demonstrate that they do not · 
intend to remain or work in the United States 
permanently. Note that, unlike the H-1 B statute, 
there is no "dual intent" provision for H-1 81 s. 
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EOS from H-lBl to H-lB­
Subject to the General CAP 

1 An H-1 81 can EOS with a chang,e of conditions of. 
employment to H 1 8 

1 However, because the H 1 81 has obtained a CAP 
number from the separate H-1 81 CAP visa limit, 

! • 

they must qualify for a number in the H1 8 general 
CAP, to EOS to H18. ·. 

· 1 Singapore- Chile H 1 81 s are adjudicated at the 
Vermont Service Center, but if you reCeive a 
misfiled H1 81, see you supervisor 
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. H-1B2 Department of Defense 
Research Project 

1 Services of an exceptional nature relating to DOD 
· coop~rative research and development projects or co~ 

production projects shall be those services which. 
require a baccalaureate or higher degree, or its 
equivalent, to perform the duties. 

1 The existence of this special program does not preclude 
the DOD from utilizing the regular H-1 B provisions 

. · provided the required guidelines are met. 

• *Note: Petitioner is not required to provide a Form 
ETA-9035 (LCA). 

...... 
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H-1B2 Department of Defense 
Research Project 

• Veri~ that the petition is accompani~d by a . · 
verification letter from DOD project manager. 
This letter must state that the alien will be 
. working on a cooperative project under a . 
reciprocal government-to-government 
agreement administered by DOD. · 
Details about the specific project are not 
. required. 
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. H-1B2 Department of Defense 
Research Project 

The petitioner must also: · 

1 Provide a general description of the alien's duties and 
indicate the actual dates of the alien's employment on the 

. project. 

' . / 

· . 1 ·Submit a statement indicating the names of aliens 
· . currently employed on the project in the United States · 

and their dates of employment. · The petitioner shall also 
· indicate the names of aliens whose employment on the 
· project ended within the past year. 
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H-1B2 Department of Defense 
Research Project . 

1 Veri~ that the petition is accompanied by evidenee 
· that the beneficiary has a baccalaureate or higher· 
degree or its equivalent in the occupational field in 
whiCh he or she will be pe~orming the services. 

. 1 Because of the sensitivity of these types of petitions, it 
is prudent to /consult with your supervisor before taking 

· an adverse action with these cases. 

1 A maximum of 1 00 aliens can be employed on a DOD 
research program at any time. Before you approve 

· the petition, contact Headquarters Adjudications 
through your Supervisor. · 
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H-1B3 Models 

. 1 H-1 B classification may be granted to an alien 
· who is of distinguished merit and ability in the 

field of fashion modeling. The alien must come 
to the United States to perform services that 

. require a fashion model of prominence, and ·he .. 
or she must demonstrate such prominence. 

1 The Bachelors degree requirements are not 
applicable to models 

1 An LCA is required 
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H-lB3 Models· Requirements 
( 

' ' ' 

• Prominence means a high level of achievement 
in the field of fashion modeling evidenced by a 
degree of skill and recognition substantially 
above that' ordinarily encountered to the extent 

· that a person described as prominent is 
renowned, leading, or well-known in the field of 
fashion modeling 
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H-1B3 Models · Requirements 

· · Verify that the beneficiary is qualified for the · · · 
. position. To establish that the beneficiary · .. 
qualifies as an alien of distinguished merit and 
ability in the field of modeling you must have 
evidence of two of the following: 
J ' 

· • Has achieved national or international recognition for · 
· outstanding achievements evidenced by critical reviews . 

or other published material by or about the alien in 
· · major newspapers, trade journals.or magazines;· 
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_/ 

. I 

H-1B3 Models· Requirements 

1 Has performed and will perform services as a fashion 
model for employers that have a distinguished 
reputation; . · 

1 Has received recognition for significant achievements 
from organizations, critics,.or other recognized experts 

· in the field of fashion modeling. Such testimonials must 
be in a form that clearly indicates the author's authority, 
expertise, and knowledge of the alien's achievements;· 

1 Commands a high salary or other substantial 
· .. · remuneration for services (in relation to others in the 

field) as evidenc~d by contracts or other reliable 
evidence. · 



H -1B3 Models · Petitioner 
. ' 

· 1 If the petitioner is the employer (not an, agent), it can 
provide copies of any written contracts with the 
beneficiary or, if there is no written contract, a summary. . · 
of the terms, of the oral agreement under which the 
beneficiary will be· employed. 

1 If the petitioner is an agent, he/she must guarantee the 
. wage offered and. provide the other terms and 
conditions of the beneficiary's employment. 

. 1 The agent can provide a copy ofa written agreement 
between himself and the beneficiary, or a summary of . 
the oral agreement as evidence. 
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H-1B3 Models· Petitioner 

1 The petitioner should establish that the services to 
be performed involve an event, production or .. · 

. activity which have a distinguished reputation OR .· 

1 the services to be performed are for an 
organization or establishment that has a . 
distinguished reputation, or a record of employing 
prominent persons 

\ / 
I 

540 



'·· 

The Petitioner · , 
' ' 

' ') 

0 • •r • 

~ 
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Qualifying Petitioner- A U.S. 
Employer . 

· A U.S. Employer is: 
. ., 

' a person, firm, corporation, contractor, or other 
association or organization in the U.S., which: 

·. permits a person to work in the U.S.; has an IRS tax · 
identification number; and has employer-employee 
relationship( s) demonstrated by having the ability to · 
hire, pay, fire, supervise, or otherwise control the 
work of any employee. [8 CFR 214.2(h)(4)(ii)] 
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Qualifying Petitioner -
· A U.S. Agent 

. • A U.S. individual or company in business as an . 
agent may file for types ofworkers who are · 
traditionally self-employed or use an agent to · 
ar-range short-term employment with numerous · 
employers . 

. . [8 CFR 214.2(h)(2)(i)(F)l 
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, · Qualifying Petitioner 

Keep in mind: 

. 1 Unlike immigrant petitions, the ability to pay the · · 
beneficiary does not apply to H-1 B nonimmigrant 

. petitions; however, there must be a bona fide qualifying 
· H-1 B specialty occupation position for the validity period 
specified on the petition and LCA · 

1 For EOS petitions with same employer,.the evidence 
(e.g. beneficiaries pay statements, W-2s, etc ... ) should 
establish that the petitioner complied with the terms and 
conditio~s of employment as was stated and signed for 
· on the initial H-1 B petition. 

544 



Qu-alifying Petitioner 

1 An alien may be employed by more than one 
employer (petitioner) at any given time. 

1 This is called concurrent employment. 

1 However, a separate petition must be approved 
· for each employer. Also, part-time employment · 

- ' 

is permitted. 
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\ Employee/Employer Relationship · · 
Who is the Employer ? 

Is the Petitioner a staffing firm or agent? -. · 

1 If the_ petitioner is an agent, he must guarantee 
the wage offered and provide the other terms and · 
conditions of the berieficiary"s employment 
(H-1 83). [8 CF214.2(h)(4)(vii)(A)(2)] 

1 If the petitioner is an agent, has he/she provided · 
- · a copy of written agreement between himself and 

the beneficiary, or a summary of the oral 
·agreement? (control, pay, hire, fire) 

What are the actual duties of the position? 

' '. . '~· 
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Contractors/ Agents 

A petitioner as the employer of an alien 

1 . · Employment contractor/employment agency 
petitioners · 

1 The petitioner must establish that it has the · 
- "right of control" over the beneficiary. 

· 1 The third party client can exercise "actual _ 
control" at their worksite · 
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'· 

Right of Control 

·• 1 An Employer must establish.that it has the right 
. of control over when, where, and how the · 
. beneficiary performs the job. 

1 The petitioner must show in the totality of 
evidence that it has the right to control the 
·beneficiary's employment 

1 The nature of the petitioner's business and the 
I 

. beneficiary's ·position are factors. · 
. ' 
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.. - . 

Right of Control vs. Actual Control 

· • Right of Control: having the ability to hire, pay, 
. fire, supervise, or otherwise control the work of 

any employee._ 
\ ' 

. . ·• Act~al Control: Physically supervising the 
. · employee. The employee will be physically at 

the site of actual control. 
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Third Party Employment .. 

· 1 The third party client company will have the.·· 
petitioner's beneficiary on site ·and will exert 

. . actual control by supervising him. 

1 The petitioner will still have the right of control to 
hire, pay, fire, supervise, or otherwise control 
the work of that employee. 
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· · . Issues of Right of Control vs. Actual .. · 
· Control · 

1 The ability to supervise the beneficiary 

1 The manner in which to ~upervise the beneficiary 
\ 

1 The right to control the work of the beneficiary on a day-to­
. day basis (if such control is required) · - ·· 

. . 1 The source of the instrumentalities and tools needed to 
perform the job · ( 

1 The ability to hire, pay, and fire the beneficiary- , · 
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Issues of Right of Control ( con't) 

1 The ability to evaluate the work product of the 
beneficiary (i.e. progress/pe~ormance reviews) · 

1 To claim the beneficiary for tax purposes 

1 To provide employee benefits 

1 The beneficiary's use of the petitioner's proprietary . · 
information to pe~orm the duties of employment 

' \. 
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Issues of Right of_ Control ( con't) 

• Whether the beneficiary produces an end-product · 
linked to the petitioner's business ·. 

·• The ability to control the manner and means in 
which the beneficiary's work product is .. 
accomplished 

' . . .. 
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Petitioner as the Employer 

1 The petitioner must prove there is an · . . 
employer/employee relationship with the · 
beneficiary 

1 .In order to do so, the petitioner would have to · 
prove it has the right to control the beneficiary. 
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Staffing Agency vs. Job.Shop 

· 1 Staffing agency: by contractual agreement · 
charges a fee to a third party client company for 
the services of their employee. The right of 

· · control stays with the staffing agency 

.· 1 Job Shop: merely charges a fee and finds a 
· position for their client at a third party company. 

The clientcompany hires and pays the · 
· employee. The job shop does not have the right · 
· of control. 

' ' \ 
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¢ 

Onsite developing 

Company A 
·The Petitioner-

software for Company A 

On site 
developing 
software for 
Company B, C, 
and/or D 

Offsite developing Offsite developing 
software. for software for 
Company A Company B 

Company C 

CompanyD 
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I 

Contractors/ Agents 
· Assertions vs. Documentation 

' I 

. 1 An itinerary is a listing of places of proposed 
. employment , 

1 · .Remeniber, an itinerary by itself is merely an 
· · · assertion by the petitioner ·. 

1 Contracts, statement ofwork, state wage 
reports are documentation · 

·1 · The burden is on the petitioner to show right 
·. of control. 

1 . Labor Condition Application must be valid for 
all em.ployment locations . · · · 
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Contractors/ Agents -
IT Consulting 

1 There is a lot of opportunity for abuse with third party 
client filers. 

· 1 Use the 10/25/10 criteria as a guide. Most of the abuse 
is with these petitioners: 

. 1. In business less than 10 years 
( 2. . Has less than 25 employees 

3. Is worth less than 1 0 million dollars (Less than 1 
million, very high abuse rate) 

* Note · Consider the totality of the evidence 
.J 
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Dependent Employers 

1 A dependent~employer is determined by the number of 
H-1 B nonimmigrant's employed as a proportion of the total 
number of full-time equivalent employees employed-in the 
U.S. , 

1 See H-1 B Data Collection and Filing Fee Exemption 
, Supplement, Part A 

1 See LCA, part F-1 , and instructions to LCA on page 5 

1 See Memo dated April5, 2006, titled 'Organizations 
Ineligible for Approval of Immigrant and Nonimmigrant 
Petitions Under Section 212(n)(2)(c)(ii) ofthe Act' · 
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. \ 

TARP Dependent Employer 

I 

1 H-1 B petitioners who receive funds under the T rciubled 
Asset Relief Program (T ARP) must comply with the "H-
1 B dependent employer' provisions regarding 

. recruitment of U.S. workers . . . · 

1 If the petitiOner indicates on the petition it has received 
TARP funding, then the ISO must ensure that the· 
petitioner has indicated they are H-1 B dependent on the 
LCA · 

1 If they did receive TARP but did not indicate on the LCA 
that they are H1 B dependent, the LCA . is invalid. The 
petition will be denied. 
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TARP 

1 If they did not indicate on the petition whether 
. th9y received TARP funds of not, · RFE for an · 
·answer .. · 

1 If they provide evidence that they. have paid .. 
· . back the T ARP funds then they do not have to 

indicate on the LCA that they are a dependent 
employer . · 
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The Petition and Visa Process 

1 Depending on whether the alien is abroad or 
physically present in the U.S., the petitioner may · 
request that notice of an approved H-1 B petition be 
sent to a U.S. consulate abroad so that the alien · 
may apply for an H-1 B visa, or that the alien's status 
be changed or extended in the U.S. 

1 It is critical to remember that eligibility for the H-1 B 
classification is a separate analysis from whether the . 
beneficiary is eligible for or has maintained valid 
H-1 B status. 
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Approves· 
Classification 

= 

Employer faxes a 
completed LCA to 
Labor Dept who In 
tum faxes It back 

electronically certified. 

i. r~ 
Approved petilion is sent KCC notifies Consulate/ 

tolhe~'oossy 

~' 

I , 

I . 

I 

I ... · 

POOFI New Biochemist In the United States 

* 
HasaPhDin 

Biochemistry and Is 
living In Germany . 

. . 

Allen 

lss.ues Visa . 

563 



,=....u...LJIJ.I-I.I,I,,....I,..I.I..I-.~..~...., Has a quali~ing H 1 B 

0~ 

Petition mailed for 
adjudication 

Change 
of 

Status 

position as a 
Biochemist. 

~ .. ~ Employer faxes a 
~ill completed LCA to 

DOL LCA Fax Service Labor Dept who in 
turn faxes it back 

electronically certified. 

. Officer approve.s · 
(the nonh11migrant . 

· classification and the 
~-----_____, . change to H1B status · 

Approval 
notice with 
new 1·94 
aHached Harvard Univer~ity 

Just graduated with a 
Alien PhD in Biochemistry. 

POOFI New Biochemist in the United States 
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·Extension 
of Status rd Employer faxes a l!J'-l\i . completed LCA to 

DOLLCA Fax Service Labor Dept. who in 
turn faxes 1t back 

electronically 
0~ j certified. 

Petition mailed 
for adjudicatjon 

Officer approves 
the nonimmigrant 

classification and extends 
. """'-. 

· the beneficiary's H~1 B 
·status 

Biochemist extended with same 
or new employer 

in the United States 

Approval 
notice with 
new 1-94 
attached 

Alien 
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Initial Period of Stay 

Specialty Occupations up to 3 years 
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Extension of Stay 

Specialty Occupations up to 3 years 
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Requirements for Extension of Stay 
-(EOS) -

1 Alien must be in the U.S. at the time of filing the petition _ 

1 Passport must be, valid at the time of filing 

· 1 Alien does not have to be physically in the U.S. while the EOS 
is pending - · 

1 Departure is not treated as abandonment 

- 1 Must be maintaining status 

1 The petition rnust be filed prior to the expiration of the alien's 
stay except that failure to file before the previously_ authorized 
period of stay expired may be excused if the late filing· was . 
beyond the control of the alien 
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Validity Period for EOS 

1 EOS approved (same employer) 
. ) ' 

1 authorized from the -date of expiration · 

1 backdate the validity date to the day after the 
beneficiary's status expires to eliminate gaps 

' ' 

· · 1 EOS approved (new employer) 

.. · 1 valid from date of adjudication unless it's a 
· · future date · . . 
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Validity Dates 

' ' 

· 1 Determining the "To'~ validity date for 
EOS/COS approval . 

1 National SOP page 5· 70 
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RFE & Denials on EOS Petitions 
1 See Memo dated April23, 2004, titled 'The 

Significance of a Prior CIS Approval of a 
· Nonimmigrant Petition in the Context of a 
Subsequent Determination· Regarding Eligibility for 
Extension of Petition Validity' 

· 1 "Material Error' 

. 1 "Substantial Change in Circumstances" 

. . . 

1 "New Material Information" , 
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' ' 

RFE & Denials on EOS Petitions 

The Deputy Director will review and clear in ~riting, · 
prior to the issuance of an RFE or final decision, 
any case involving an extension of stay qf petition . 
· validity in a nonimmigrant classification where the 
parties and facts involved have not changed, but 

., . ~ ~ . . ., . ' • ' • - .J. • - • ' • 

where the current adjudicating officer determines 
nonetheless that it is necessary to issue an RFE or 
deny the application for extension of petition 
validity. 
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Advance Parole 

, I 

I 

1 An alien in H 1 B status can request advance 
parole upon leaving the U.S. 

1 Upon returning to the U.S. 'the alien will be .. 
. . paroled in. . · 

1 The petitioner can then file an 1-129 requesting 
the alien be admitted as an · 
H-18. 
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Adjudicating Advance Parole 

1 If the previous granted H 1 B status is still valid at 
. the time the petition is filed for an alien 

requesting admittance as an H1 B, adjudicate as 
any normal EOS filing 

. · · . 1 If the previous status has expired at the time of 
. . 

filing, adjudicate as any normal file that will be 
. · · approved as a split decision 
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EOS - Split Decisions 

· · 1 Remember if an alien in the U.S. wants to change 
nonimmigrant status or extend nonimmigrant status, they 

' ' l 

must be currently in nonimmigrant status at the time of 
filing · · · 

· · 1 The adjudication of the H 1 B petition of an alien currently in 
· · the U.S. has two distinct parts. Adjudication of the H1 B , . 

· petition and the adjudication of the COS or EOS request 

1 If they are not in status when filing an EOS or COS and we 
approve the H1 B petition, we will deny the EOS or COS. 
This is called a split decision. · 

' I 

575 



Requirements for Change of Status . 
(COS). 

1 Alien must be physically in the U.S. at the time of filing 

1 Passport must be valid at the time of filing 

1 Departure is treated as abandonment until petition is 
approved 

1 . Must be maintaining status 

. . 1 The petition must be filed prior to the expiration of the alien's 
. stay except that failure to file before the previously 

authorized period of stay expired may be excused if the · · 
delay was beyond the petitioner/benes' control 
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Requirements for Change of Status 
. (COS)- Split Decision 

Follow the same procedures as for an EOS 
· · . split decision covered on a previous slide 
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Change of Status (COS) 

· · Classifications that cannot change to H 1-B 
. status, among others: 

1 M-1 student- 8 CFR 248.1 (d) · 

1 J-1 exchange visitor, who is subject to the 2-year 
. foreign residence requirement of section 212(e) 

\ 

l 
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F-1 COS 

1 Interim Rule 4/8/08- Extends the period of OPT 
time from 12 months to 29 ·months for F-1 

' ' . ' 

students who have completed a STEM degree 

· 1 STEM: science, technology, engineering or 
mathematics 

1 Employment must be with a U.S. employer · 
enrolled in the E-verify program 
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Consulate Notification 

· 1 If the alien beneficiary is not in the U.S. then we · 
will not have to consider any change or extension 
of status. 

I 

1 If we approve the H1 B petition we will send the . 
approval notice to the consulate (through KCC) in 
the alien's foreign country. 

\ 
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Limitation on Stay 

Specialty Occupations maximum of 6 years. 
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Limitation on Stay 

1 Limitations on the duration of time spent in H-1.~ 
status refer only to the principal alien worker and 
do not apply to the spouse and children . 

1 Time spent as an H-4 dependent does not count 
against the maximuf11 allowable period of stay 

ss2 1 



. · · Split Decision 

. 1 Approve the classification 

1 Deny extension of stay (EOS) or change of 
status (COS) 

,~ 
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·' 
I 

E· Verify Program 

1 E-Verify is a Web-based system that electronically 
· verifies the employment eligibility of newly hired 
employees. 

I 

1 E-Verify is a partnership between the Department 
of Homeland Security (DHS) and the Social · 
Security Administration (SSA . U.S. Citizenship · . 
and Immigration Services (U ·CIS) oversees the 

·program. 
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· VIBE Progra.m · 

. 1 VI BE Description: VI BE is a program to verify the 
· viability and current level of business operations by 

petitioners. VI BE will use open source data from an 
independent information provider (liP), Dunn and · 
Bradstreet, to validate and verify the information · 
submitted by petitioners. Results will be included in 
each petitio A. 

1 Deployment of this system is scheduled for February of 
2011 .. · 

1 ALL 1-129 files will be subject to VIBE verification .. 

l 
I 
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· · · .. · · Four Categories of 
. 6-Year Exceptions 
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) 

Qeasonal or Intermittent 
i. 

· Employment 

• The 6-year limitation shall not apply to H-1 B · 
aliens who did not reside continually in the U.S. 
and whose employment was seasonal or 

· . intermittent or was for an aggregate of six months · 
or less per year. 

· ·• The 6-year limitation shall not apply to H-1 B · · . 
. . aliens who reside abroad and regularly commute 
· to the U.S. to engage in part-time employment. · · 

,· ' 
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Seasonal or Intermittent 
· Employment · 

1 To qualify for this exception, the petitioner must· · 
provide clear and convincing proof that the 
beneficiary qualifies for such an exception. 

1 Such proof could consist of evidence such as 
arrival and departure records, copies of tax · 
returns of the petitioner, and records of 
. employment abroad. 
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@Recaptured Time · 
r . 

1 See the Adopted DecisioA, Matter of IT, Ascent 
(September 2, 2005) 

• The 6-year period of authorized admission of an 
H-1 B nonimmigrant accrues only during periods 
when the alien is lawfully admitted and physically 
present in the U.S. 

1 The petitioner must $Ubmit supporting 
' ' ' 

·. document~ry evidence to meet its burden of ... , 
. I I 

proof. 
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Overview of AC21 Statute 

The Anierican Competitiveness in the 
. Twenty-First Century Act ("AC21 ")., Public Law · 
· 106-313, was signed into law on October 17, 
· · 2000. The law significantly changed the H-1 B 

program as well as the employment based · · 
immigration program. The law very clearly has 

· two major purposes and themes. -
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AC21 cont ... 

First, Congress was concerned with,making U.S. 
immigration laws responsive to the needs of U.S. 

· companies involved- in the hiring of foreign . · 
. nationals. Second, Congress was cOncerned 

with [Immigration and Naturalization Service] 
delays in adjudicating petitions, which create 
hardships to U.S. businesses and foreign 
nationals alike. 
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AC2l Congressional Intent · . 

A Senate Report accompanied the AC211egislation. 
. See S. Rep. No. 106-260 (April11, 2000). It is in .. 

. . that Senate Report that much of the legislative 
history of AC21 is found: 

r ,, 
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Congressional Intent cont ... 

Congress sought ways to retain highly skilled 
·. foreign workers since they believed U.S. 

employers and the economy were hampered by 
the. lack of ability to hire the workers they need and 
retain them. This resulted in raises to the H-1 B 
numerical limitations and creation of H-1 B 
exemptions. 
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Congressional Intent cont ... 
\ 

· Congress looked to provide relief for aliens subject 
to processing backlogs and lengthy adjudications, · 
Congress referred' to [INS] backlogs as"inordinate 
· delays in labor certification and [INS] visa 
processing" · · 

The resulting consequence is that "individuals in 
these circumstances are currently being forced to 
leave the country and disrupt the. projects they are 
working on simply on account of entirely 

·. unreasonable·.administrative delays." . . . . .· · ~ 
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Congressional Intent cont ... 

H-'1 B extensions beyond the 6th year was intended 
· to protect qualified workers from "being forced to · 

19ave the country and disrupt the projects they are 
working on simply on account of entirely . 
unreasonable· administrative delays" in labor 

· certification and [INS] visa processing 

This allows an individual on an H-fB visa on whose 
. behalf an employer has taken steps to seek an 

immigrantvisa to obtain an extension on that visa 
i 

. so the individual can stay in the United States until . 
a decision is made on his or her case. 
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Overview of AC21 Statute 
' . 

On November 2, 2002, President Bush signed into 
_ law the Twenty-First Century Department of Justice 

-_ ·Appropriations Authorization Act (21 81 Century DOJ 
Appropriations Act). _This law ·made certain 
amendments to AC21. 

I 
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0106(a) of AC21 

· Sec. 106(a), as amended by the ___ 2:1st Century DOJ 
Appropriations Act. The H-1 B 71h year extension 
provisions allow for extensions of H-1 B status in 
one-year increments to H-1 B aliens who have a 
labor certification, employment-based immigrant 

· - visa petition or application for adjustment of status 
pending if it has been more than 365 days since 
the visa petition or the labor certification application· · · 
has been filed. · , 
Previously, H-1 B aliens were subject to a 6-year 
· period of maximum stay; ·· . . . 
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~ § 106(a) cont ... 
. I 

~ ' . ~ 

SEC. 106. SPECIAL PROVISIONS IN CASES OF 
LENGTHY ADJUDICATIONS. 

(a) EXEMPTION FROM LIMITATION.-"(a) . 
EXEMPTION FROM LIMITATION.-The limitation 

·contained in section 214(g)(4) of the Immigration 
, and Nationality Act with respect to the duration of 

authorized stay shall not apply to any nonimmigrant 
alien previously issued a visa or otherwise provided 
nonimmigrant status under section 

· .1Q1(a)(15)(H)(i)(b) if 365 days or more have 
· elapsed since the filing of any of the following: 
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.. ~ 106(a) cont ... 
_ · "( 1) Any application for labor certification under 

section 212(a)(5)(A) of such Act, in a case in . · 
which certification is required or used by the alien 

· to, obtain status under section 203(b) of such Act." 

"(2) A petition described in section 204(b) of such 
Act to accord the alien a status under section 
203(b) of such Act." 

·Thus the labor certification, the 1-140 and any 
other employment based immigrant petition, and 

' ' '. . 

the 1-485 become the eligible documents. -
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~ 106(a) cont ... 

· 1 When the date of filing of a pending or approved 
labor certification or an 1-140 is more than 365 
days from the 6 year anniversary date of the H 1 B 
status, the beneficiary becomes eligible for 
consideration ofAC21 benefits. 

1 When the filing date of a pending 1-485 is more 
·than 356 days from the 6 year anniversary, the 
· beneficiary becomes eligible for consideration of 

· AC21 
\ 
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·~ 106(a) cont ... 

If an H1 B nonimmigrant qualifies for AC21, under sec. 106, 
grant the extension of stay of such H-1 B rionimmigrants in 
one-year increments until a final decision is made to: 

1 Deny the application ~or labor certification; or 

1 If the labor certification was approved, to.revoke the 
approved labor certification; or · 

1 Deny the employment based immigrant petition; or 

.· 1 Grant or deny the alien's application for an immigrant visa 
· or for adjustment of status. . · · 

I, 
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· .. § 106(a) cont ... 

· , •· 20 CFR 656.30(b) provides for a 180-day validity 
. period for labor certifications that are approved. 

• All labor certifications that are approved must have . 
an 1-140 filed within 180 calendar days of the labor 

' . 

certification's approval date 

\ 
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~ 106(a)cont ... 
'I USC IS will not grant an extension of stay under 

AC21 if, at the time the adjudication, the labor 
· · certification has expired by virtue of not having 

been timely filed in supportof an 1-140 . . · 

1 However, once the labor certification is filed within 
180 calendar days in support of an 1-140 petition, . 
the labor certification remains valid, even if the 1-
'140 petition is denied. 

I ~ 

1 The same labor cert. can be filed in support of a 
·second 1-140 after the first one has been denied. 

... 
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· ~ 106(a) I-140s That Do Not Require 
Labor Certs. · 

• When determining the applicability of Section 106(a)for 
· · employment-based (EB) categories (1·140s) that do not 

require a labor certification,. the 365 days will pertain only 
to the filing of the EB petition. 

· 1-140 Classifications not req~iring labor certification: 

1 203(b )(1 )(A) Alien of Extraordinary Ability (E-11) 

1 203(b )( 1 )(B) Outstanding Professor/Researcher '(E-12) . 
H1 B Masters CAP (PHDs) . 

1 203(b )(1 )(C) Multinational Executive or Manager (E-13) 
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§ 106(a) ·l-l40s That Do Require 
Labor Certs. 

1-140 Classifications Requiring a Labor Cert.: 

1 203(b )(2) Member of Professions (E-21 ) H 1 8 

1 203(b)(3)(A)(i) Skilled Worker (E-31) 

1 203(b )(3)(A)(ii) Professional (E-32) 

1 203(b )(3)(A)(iii) Other Worker (EW3) 

. ' 

. ··The vast majority of H1 Bs will be filing l-140s in 
, ·these classes requiring labor certs. 
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8 104(c) of AC2l 

' . ' 

Sec. 1 04( c).-These provisions allow for extensions 
of H-1 B status until an alien's adjustment of status 
application can be processed and a decision made, · 
notwithstanding per-country visa limitations that. 

· . may ·delay an alien's immigration. · 
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~ 104(c) of AC21 cont ... 

SEC. 104. LIMITATION ON PER COUNTRY 
CEILING WITH RESPECT TO EMPLOYMENT· 
BASED IMMIGRANTS. 

· ... (c) ONE-TIME PROTECTION UNDER PER 
COUNTRY CEILING.- . 
Notwithstanding section 214(g)(4) of the 

· Immigration and Nationality Act, any alien who-· , 

I 

( 1 ) is the beneficiary of a petition filed under 
section 204( a) of that Act for a preference status 
under paragraph (1), (2), or(3) of section 203(b) of 
that Act; and 

608 



~ 104(c)cont ... 

. (2) is eligible to be granted that status but for ·. 
application of the per country limitations applicable 
to immigrants under those paragraphs, may apply · 
for, and the Attorney General may grant, an . · 
extension ofsuch nonimmigrant status until the 
alien's application for adjustment ofstatus has 

. been processed and a decision made. 

Note* • Although Sec. 1 04 is titled a "one time" · 
protection, this does not mean that only one 

- extension can be granted. AC21 extensions can 
be granted for as long as t_he alien qualifies. 
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Sec.104 

1 Sec. 1 04 basically provides AC21 benefits for those 
non immigrants with approved 1-140 petitions, but the 

· visa is not available due to a backlog. 

1 Any current nonimmigrant alien who has an approved I·· 
140 but is on the waiting list for a visa at the time of the 
filing date of the H1 B petition, can quali~ to be granted 

· · H1 B status for an additional3 year stay under AC21 

. 1 The Visa Bulletin determines availability 

( r 
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· .. · For All AC21 Filings After the 6th Ye:ar 

' ' 

· · 1 A petitioner must file a Form 1-1'29 on behalf of the nonimmigrant 
, beneficiary. - · · ·. . . 

· 1 The petitioner may be either the beneficiary's current employer 
or a new employer. 

1 The validity period may still only be granted within the time 
allotted by an endorsed LCA. . . 

· 1 All. licensing and certification restrictions must still be met. 

1 The beneficiary need NOT be in H-1 B status when requesting . 
an additional period of stay beyond the 6-year maximum. 

'• I " 
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Sections 104(c) and 106 

1 Though both sections ofAC21 use the term 
"extension of stay," eligibility for the exemptions 
is not restricted solely to req/Uests. for extensions 
. of stay while in the United, States. 

1 Aliens who are eligible for the 7th year 
extension may be granted an extension of stay 
regardless of whether they are currently in the 
UniteQ States or abroad and regardless of 
whether they currently hold H-1 B status . 
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~ 104(c) cont ... 

Check the DOS Web site to view the visa bulletin: 

http://travel.state.gov/visa/frvi/bulletin/bulletin. 1360.html 
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Filing for an AC21 Extension 
\ 

1 The alien does not have to be in the U.S. at the·. 
· · time of filing. 

1 The alien does not have to be in H 1 B status at 
· the time of filing. • 

I .. 

· 1 The alien does have to be in a nonimmig-rant . . · 
·status at the time of filing for .a COS or EOS of 
AC21 benefits -
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Spouses of AC21 recipients . 
-----------:....' 

•" An alien who has reached his/her 6 years in . . 
H-1 B status, and who has an H-1 B spouse who 
. has a pending or approved labor certification 
and/or pending or approved 1-140, is not eligible 
for extensions under AC21 under the spouses. 
petitions and labor cert. 

. . 

• The spouse must have their own.pending or 
· · approved Labor cert. and/or 1-140 to be eligible 

for AC21 benefits. 
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. Accrual of Unlawful Presence · 

• An alien may stay beyond the 6-year · 
I 

· . maximum period of stay as defined in INA 
. . Sectio~ 214(g)(4), .and remain in status 

· under AC21 provisions as long as the 
alien remains in a period of stay 
authorized through extensions and does 

. ' 

· not accrue unlawful presence. · 

\ 
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~ 105 of AC21, INA 214(n). H-lB 
. "portability" 

Sec.105 (INA214(n)). The H-18 portability 
· provisions allow a nonimmigrant alien previously 

- issued an H-1 B visa or otherwise accorded H-1 B 
status to begin working for a new H-1 B employer as 
soon as the new employer files an H-1 B petition for 

' ' 

the alien. Previously, aliens in this situation had to 
await [INS] approval before commencing the new 
H-1 s· employment . .. \ · 

, r 
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Extensions For The Balance of the 6 
Years And AC21 

1 Extensions for AC21 benefits can be combined 
. with the balance of the six year maximum and 
recapture time. , 

j 

1 The maximum time an H 1 B petition can be · 
approved for is 3 years. 
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~ 105 cont ... 

SEC. 105 .. INCREASED PORTABILITY OF H-18 
STATUS. 

(a) IN GENERAL~ Section 214 of the Immigration 
and Nationality Act is amended by adding at the 
end the following new subsection: 

/ ' ' 
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~ 105 cont ... 

"(m)(1) A nonimmigrant alien described in 
paragraph (2) who was previously issued a visa or 
otherwise provided nonimmigrant Status under 
section 101(a)(15)(H)(i)(b) is authorized to accept . 
new employment upon the filing by the prospective 

· employer of a new petition on behalf ofsuch · 
nonimmigrant as provided under subsection (a). · 
Employment authorization shall continue for such 
alien until the new petition is adjudicated. If the new 
· petition is denied, such authorization shall cease. · 

. . \ 
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AC21 Memo 2008 
\ . 

. • Supplemental Guidance Relating to Processing . 
• Forms 1-140 Employment-Based Immigrant Petitions 

and 1-129 H-18Petitions, and Form 1-485, · ·_ 
· AdjustmentApplications Affected by the American 
Competitiveness in the Twenty-First Century Act of 
2000 ( .. :){138KB PDF) _ 
Donald Neufeld, Acting Associate Director,· Domestic 
. Operations 05/30/2008 - : 

I . 
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Approved Petitions . 

1 If provided forward a duplicate KCC for EOS o'r COS cases 

1 If consulate notification is requested, the petitioner must 
. provide a duplicate copy of the petition 

1 If a duplicate copy is not provided the petitioner will be . 
notified that they must file an 1824 to notify the consulate 

1 Letter is found at: 0:\ Adjudications\1-824\4-Correspondence 

1 PIMS process 
I 
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Approved Petitions 

I 

• Approved petitions are routed to State 
. Department's Kentucky Consular Center (KCC) in 

Williamsburg, Kentucky 
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( 
\ 

CLAIMS Designations and 
Validity Dates 

1 181 (H1 B)· up to 3 years, but may not exceed validity 
period endorsed by DOL on LCA 

1 181 (H~ 182 DOD)· up to 5 years NO LCA required· 

1 1 B 1 (H-1 83 Model)· Up to 3 years, but may not exceed 
. validity period endorsed by DOL on LCA . . 

1 HSC - (H-1 B 1Singapore/Chile) Up to 1 year, but may 
· not exceed validity period endorsed by DOL on LCA. 

· 1 . These designations are for CLAIMS updating. All of 
these are considered as H.1 B specialty occupations . 
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EOS/Dependents 
1 Filed on 1-539 

, 1 Classification is H-4 (spouse or children) 
.. 

1· Children must be under age of 21 

·~ Evidence: Form.l-94, 1-797, visa pages, etc. ·. 
' ' 

· 1 Dependent files are attached to related 1-129 · 

1 Departure is not treated as abandonment 

1 Family Un.ity 
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·. . COS/Dependents 

1. Filed on 1-539 

1 Classification is H-4 (spouse or children) 

' . 

. . I Children must be under the age of21 

' ' 
·~"I 

1 Evidence: 1-.94, 1-797, proof of relationship 
(marriage certificate, birth certificate, etc.) 

. 1 Must be physically in the U.S. -Departure is treated as 
abandonment 

1 Dependents file most often attached to the related 1-129 . 
I 

626 



\ . ' 
Dependents 

\ 

··If a child will turn 21 all applicants on the 1-539 · 
. will be approved to date prior to the child's 21st 

birthday· 

· •· If the child is 21 at time of filing a split decision 
will be made, the age out child will be denied 
and the other applicants will be approved 
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Denials 

1 When to use an 1-292 

1 When to use an 1-541 

1 When to use both 

.. 1 Standard Denial formula -IRAC 
r/ 

· 1 CitationS in support of our decisions· 

1 gth Circuit rulings 
' . ~ ·. ' '. ' 
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Systems Checks 

I IBIS 

I SQ94 

1 EOS Approval- not required 
, 1 EOS Denial- not required · 

· , 1 COS Approval within 15 days before . 
1 COS Denial within 15 days before 

1 SEVIS for F, J, or M . COS-prihtout on right side of file . 
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No Appeal Rights 

There are no appeal rights for: 

1 Denial for failure to pay the ACWIA or Fraud 
I -· 

Detection fee 

1 Abandonment denials 

·· • ·The denial of an extension of stay (EOS) or a 
. change of status (COS) ~ortion of the petition 
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Other Info 

. I 

\ 

_• FID · Fraud Intelligence Digest 

1 • Common errors 

\ 

.. / 
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Summary . 

. 1 Fees and exceptions 

1 The Cap 

. 1 What is an H-1 B temporary worker 

1 Requirements of the petitioner and beneficiary 

. I LCA 

1 6-year exceptions · 

1 Specific occupations and things to know 
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· Thank You, 

' ' 

I. 

r . 
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. Form 1·129 H·lB Adjudication . . 
' . I 

June 2012 · 
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Agenda Training Matters \. 

. • Introduction 

-• Burden of Proof and Standard of Proof 
.\ 

• The Definition of an H-lB Nonimmigrant Worker 

• Filing Procedures and Fees 

• Numerical Limitations and Exceptions 

• Position and Beneficiary Requirements 
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Agenda Training Matters (Cant' d) 

• Petitioner Requirements 
\ 

• Labor Condition Application Requirements (LCA) 

• ExCeptions to the 6-Year Maximum Period of Stay 

• Adjudication of the Petition 
"\ 

I 

· • Summary 
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· Burden of Proof and Standard of -
Proof · 
Adjudicator's Field Manual (AFM) ll.l(c) 

Burden· of Proof 
. ' 

. The burden is on the petitioner to establish that he or she is 
eligible for the benefit sought. Matter of Brantigan, 111&N 
Dec. 493 (BIA 1966). . 

Standard of Proof 
The standard of proof applied is the ~~preponderance of the 
evidence" standard. Matter of Chawathe, 251&N Dec. 369. 

. ./ . \ . 

(AAO 2010). 

Preponderance of the evidence means that it is more likely 
. than not that the beneficiary-qualifies for the-benefit· -
.sought. Matter of E·M·, 20 I&N Dec. 77 (BIA 1999). 

\ 
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· Application of the Preponderance 
Standard 
• If the petitioner submits evidence that leads USC IS to believe . 

that the claim is "probably true11 or "more likely than not,11 the 
petitioner has satisfied the standard of proof. ("More likely than 
not11 is general.ly considered as a greater than 50 percent 
probability of having something occur.) 

• This means that the petition should be approved if the evidence 
provided tipS in favor of the petitioner (50.1%) even if the officer . 
has questions regarding eligibility. . . 

J 

• If a petitioner provides supporting documentation that satisfies 
the regulatory criteria, and such documentation is legitimate . 
(e.g., not forged, not issued in error, accurate, etc.), USCIS cannot 
unilaterally impose n9vel substantive or evidentiary · . 
requirements beyond those set forth in regulatory requirements. 
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Sources of·lnformation for 
H·lB Adjudication 

• .Immigration and Nationality Act (INA) 

·• Sections 101, 212, 214 . 
" . ' 

• Title 8 Code of Federal Regulations (CFR). · 

• Parts10~21~24~274 

• Acts & Legislation . 

• American Competitiveness in the Twenty-First Century Act of 
. 2000 (AC21) · · 

• Adopted Decisions 

• Guidance and policy memoranda 
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/ 
; ' 

. ·~•. ·.· ·w~hat is an H·lB , · .... 
,.. 

· · Nonimmigrant Worker? .· .· · 
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Definition 

·According to lOl{a)(lS)(H)(i)(b) of the Act is-

An alien subject to section 212{j){2) who is coming temporarily 
to the United States to perform services ... in a specialty 

. ) 

occupation described in section 214(i){l) or as a fashion model, 
who meets the requirements for the occupation specified in 
section 214{i){2) or, in the case" of a fashion model, is of ._ 
. distinguished merit and ability ... 

) 
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Divisions of the H·lB Classification 

\ 

• H-18 (181) Specialty occupation workers 

• H-182 {182) Department of Defense {DOD) -
cooperative research and development project or 

. co-production project workers . 

• H-183 (183) Fashion medels of distinguished 
·· merit and ability 
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(_ 

. . 

.· . . ·-What are the Filing · · .. 
I I ' 

) 

' 

. · Procedures and Fees? . . 

. ... . ' "' . . 

I. . 
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. . Filing Procedures 

• A United States employer or agent must file Form 1-1291 
Petition for a Nonimmigrant Worker~ on behalf of an alien 
to request H-lB nonimmigrant status. 

• The petition may be filed up to six months before the 
anticipated start date of the. alien as stated on the 

I ' 

petition. 

• The petition must ·be filed at the Service Center with 
· jurisdiction over the place of employment. 

/ 

· • esc has sole jurisdi.ction over petitions for. cap exempt 
entities (slide 22). .. . · · · 
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Fees 

• Form 1-129 base fee ($325) 
,, American Competitiveness and Workforce Improvement Act . 

(AC~IA) fee ($1,500 or $750), with some exceptions .· . 
• Applies to first petition and first extension request filed by an employer for a 

particular worker · 

• Fraud Prevention and Detection Fee ($500) 
· • Applies to initial H-1B status request filed by a specific employer for a 

particular worker · 

• Public Law 111-230 fee ($2,000) 
' ·' 

• Applies to initial H-1B status request filed by a specific employer for a 
particular worker if: c 

• The petition is filed on/after August 14,2010 and before October 1, 2015 
and · . ( 

• The petitioner employs 50 or more employees in the U.S. and over 50% of 
those U.S. employees are in H-1B or L-1 nonimmigrant status 

• Premium Processing Fee ($1,225), if requesting Premium Processing 
Service 
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,. 
I 

ACWIA Fee. 

· • U.S. employers with 25 or fewer full-time equivalent 
. employees, including-all affiliated and subsidiary entities, 

·. must pay ~75Q · 

· • U.S. employers with 26 or more full-time equivalent 
, employees, including all affiliated and subsidiary entities, 
must pay ~1,500 

646 



ACWIA Fee (Cont'd) 

The following entities are exempt from the ACWIA fee: 
·"·· 

., 

· • Institutions of higher education, as defined lni.tbe Higher 
Education Act of 1965, section lOl(a); . ·. -. 

· • Nonprofit organizations or entities related to or affiliated with . 
, institutions of higher education; 

•. Nonprofit research organizations or governmental research 
organizations; 

· • Primary or secondary educational institutions, private or public; 
· and · , · · 

. . 

• Nonprofit entities that engage in an established curric-ulum· 
related clinical training program for students. · 
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ACWIA Fee ( Cont' d) 

Additional.ly1 the ACWIA fee is not required for: 

• An amended 1-129 petition that does not contain any request 
for extension of stay; · 

• An 1-129 petition filed for the purpose of correcting a USCIS 
error; or 

• The second or subsequent extension by the same employer for 
the same employee. 
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What are the numerical· " . 
· limitations?· 

/ 

'-· 
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Numerical Limitations 

The total number of temporary workers who may be issued 
initial visas or otherwise provided nonimmigrant status for H- . 

. lB classification in ,a fiscal year is currently 65,000. This is 
' ' 

known as the ~'cap." , 

' ' ' ' . 

The cap applies to the principal H-lB nonimmigrant and not. . 
to the spouse and children o~ the H-lB nonimmigrant. 

The DOD cooperative research project workers (H-1B2) have· 
their own separate numerical limitation. A maximum of 100 H- . 

' . 

1B2 workers can be employed the U.S. at any time. 
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·. Numericai'Limitations (Cont'd) 

• Of the available 65,000 visa numbers, · 

• Up to 1,400 visas may be set aside for nationals 
· of Chile under the U.S.-Chile Free Trade · " , 

· Agreement, and 

• Up to 5,400 visas may be set aside for ,nationals 
. of Singapore under the U.S.-Singapore Free 

Trade Agreement. ) 
/ 

• I Unused numbers under the Free Trade ·Agreements 
. ·are rolled back into the regular cap. 

... r 

\ 
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. .. \ 

Numerical Limitations (Cant' d) 

• Petitioners can file cap petitions for the next fiscal year beginning on 
April1 of the current fiscal year. 

• If the cap is met anytime during the first five business days, USCIS will 
conduct a random selection process (also known as the lottery) on all of 
the petitions received during those five days. Non-selected petitions will 

. be rejected. ··· · · 

. • USCIS may also conduct the random selection process on the final 
receipt date when the cap is not met within the first five business day. 

• · Duplicate cap subject petitions (same petitioner and same beneficiary) 
will be denied if they are filed in the same fiscal year. 

• The Fiscal Year (FY) 2013 cap closed on June 11, 2012 . 
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Numerical Limitation Exceptions· 
Masters Cap 

·. · • The first 20,000 petitions filed on behalf of a 
beneficiary with a U.S. master's degree or higher 
are exempt from the cap. This is also known as 
the advanced degree exemption or "master's 
cap." 

• Any surplus over the 20,000 is then counted against 
the general cap. 
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Numerical Limitation Exceptions· 
" ' 

· Masters Cap (Cont'd) 

• Officers must .always apply all other cap exemption 
provisions first before applying the H·lB master's 
.cap . 

. • The master's degree (or higher) must be issued , 
from a U.S. institution of higher education as 
defined in section lOl(a) of the Higher Education 

. Act of 1965 (Pub. Law 89-329), 20 U.S.C. lOOl(a). 
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Numerical Limitation Exceptions- · 
Petitioners not subject to the cap 
INA 214(g)(S)(A) and (B) 

• .Institutions. of higher education, as defined in the Higher 
Education Act of 1965, section 101(a) · 

• Nonprofit entities that are related to or affiliated with an 
institution of higher education -

• Nonprofit research organizations or governmental research 
· organizations 

Let's define these entities ... 

II . 
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Institutions of Higher Education 

· • 
111nstitution of higher education" is defined by the Higher 
Education Act of 1965; 

• Admit students holding a high school diploma (or 
equivalent); . · --

-~ ~ 

· · • Are certified to provide higher education pursuant to 
state regulations and are accredited by a nationally 
recognized accrediting agency; 

· · • Provide an educational prOgram that awards a . . 
. bachelor's degree or a two-year program that awards · 

· · credit toward such degree; . 
. . 

• Quali~as a public or nonprofit institution , 
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Definition of a Nonprofit 
·Organization 

1 Defined as a tax exempt organization Under 
the ·lnterna Revenue Code of 19.86, section · 
501(c)(3), (c)(4) or (c)(6) and . 

1 Has been approved as a tax exempt 
· · organization for research or educational .· 
· purpose by the IRS 

. I 
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· Research Organizations 

• A nonprofit research organization: · 
. . L . 

• is primarily engaged in basic research and/or 
· applied research 

,. 

' ' 

. • A governmental research organization: 

• is a United States Government entity whose 
. primary mission is the performance or promotion 
. of basic research or applied research. 
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Basic Research 

• Is general research to gain more comprehensive knowledge 
. or understanding of the subject under study, without 

·.. · specific applications in mind. 

• Is also research that advances scientific knowledge, but 
. does not have sp~cific immediate commercial objectives 

.· although it may be in fields of present or potential 
commercial interest. 

• May include research and investigation in the sciences, 
social sciences, or humanities.~ 
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Applied Research 

• Research to gain knowledge or understanding to determine 
the means by which a specific, recognized need may be met 

\.,, 

·. • Investigations oriented to discovering new scientific 
knowledge that has specific commercial objectives with 
respect to products, processes, or s.ervices. · 

( . . 

. •. It may include research and investigation in the sciences, 
social sciences, or humanities. 

I 

' ' 

c 
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Possible Evidence Establishing the 
Petitioner is a Research Organization· 

• Documentation that establishes the organization's research 
activities, such as a copy of the organizing instrument of the 
organization that specifies the purposes of the organization; 
organizational literature, such as books, articles, brochures, 
research papers, and other literature describingthe purpose 
and nature of the research activities of the organization; 

• ·A complete copy ofthe petitioner's most recent IRS Form 990, 
Return of Organization Exempt from Income Tax. The copies 
of the tax returns should include all required schedules and · 

_ statements that identify the organization's primary exempt , 
purpose. 

/'\ 

Note: Do not deny a petition solely based on a tax document · 
· indicating that the company is a charitable organization·. ·· 
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Related or Affiliated Nonprofit Entities 

( 

I 

· · • When determining an affiliation, USCIS uses 8 CFR 214.2 
(h)( 19)(iii)(B) which states: 

• that an affiliated or related nonprofit entity is a nonprofit ·• 
entity that is connected or associated with an institution of 
higher education through one of the following three .. 
't)rongs 
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Related or Affiliated Nonprofit . 
Entities ( Cont' d) . 

• Prong 1- The petitioner is associated with an institution of higher 
education, through shared ownership or control by the same board 
or federation; , 

• Prong 2 ·Operated by an institution of higher education; or 

• Prong 3 ·Attached to an institution of higher education as a member, 
branch, cooper~tive, or subsidiary , 

Note: All initial affiliation petitions will be adjudicated by the . · 
affiliation team. 

I 
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. Related or Affiliated Nonprofit 
, Entities-Interim Guidance. . · 

• ,Since USCIS is currently reviewing its policy on H-lB cap 
exemptions for nonprofit entities that are related to or . 
affiliated with an institution of higher education, USCIS HQ 
instituted an interim· procedure to provide consistency in .· · 

· adjudications until new guidance is issued. · · 

• Interim guidance dated April28, 2011 gives deference to 
prior H·lB cap exemption determinations for nonprofit 

' rentities made since June 6, 2006. 
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Related or Affiliated Nonprofit 
Entities-Interim Guidance (Cont'd) 

•. To establish receipt of a prior determination of H-lB cap exemption 
based on affiliation, the petitioner may provide some or all of the 
following documentation or similar types of evidence: 

•- A copy of the previously approved cap-exempt petition 
· · (relevant pages of the Form 1-129 and pertinent supplements) 

filed by the petitioner; 

• A copy of the corres_pondingForm 1-797 approval notice (issued 
after JUne 6, 2006} for the affiliation-based cap exempt petition; 
and/or . 

• Documentation previously submitteQ with a petition in support 
of the claimed cap exemption. 
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Related or Affiliated Nonprofit 
Entities-Interim Guidance (Cont'd) · 

. ' 

· • The petitioner may also include a statement attesting that its · 
organization was determined to be cap-exempt since June 6, · 
~006 as a nonprofit entity related to or affiliated with an 
.institution of higher education. 

• However, a statement alone from the petitioner, without a 
prior receipt number or other supporting documentation, 
would not be sufficient. 
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Related or Affiliated Nonprofit 
Entities-Interim· Guidance (Cont'd) 

· • A review of CLAIMS may help to substantiate a prior claim of 
cap exemption as an affiliated or related nonprofit entity. ) \ 

• Consult with your supervisor when the pri~r approved 
petition was adjudicated at the VSC. 

. \ 

. • The CSC and VSC have established points of contact who 
' ' I I 

are able to supply information from local CLAIMS to assist 
in corroborating the claimed H·lB cap exemption 
determination; 
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Related or Affiliated Nonprofit 
Entities-Interim Guidance (Cont'd) 

• Issue a RFE only if the claimed prior cap exemption . 
determination cannot be Corroborated through CLAIMS or the · 
evidence in the record. · 

• Officers should not attempt to re-adjudicate the prio'r cap 
· . · exemption determination unless evidence suggests that the 

· prior cap exempt determination was clearly erroneous or that 
there has been a significant change in circumstances related 

· to the affiliation of the petitioner to an institution of higher 
. education. 

. I 
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Related or Affiliated Nonprofit 
Entities-Interim Guidance (Cont'd) 

'• 

Examples of significant changes may include,. but are not 
limited to: · 

• Evidence that the nonprofit entity has reorganized to a 
for -profit entity; 

• Evidence that the affiliation agreement with the related or 
affiliated institution of higher education has expired and 

. has not been renewed automatically or otherwise; or 

• ·Evidence that the new petition is seeking cap exemption 
based· on affiliation or relation to a different institution of 
higher education. 
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. Related or Affiliated Nonprofit 
. ' 

.. Entities-Interim Guidance (Cont'd) · · 
Examples of clear error in the prior adjudication may 
include, but are not limited to: . 

• Evidence of affiliation with an organization that is 
NOT an institution of higher education; or 

• Evidence of a prior approval that was subsequently 
· revoked on an affiliation ground. 

NOTE: ACD must concur and SCOPS must be 
consulted prior to issuance of an lTD or denial based 
on evidence of significant changes or clear error. 
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Numerical Limitation Exceptions- .· 
Beneficiary Employed "at" a Cap-Exempt 
Employer· ·· 

. In addition to the exemptions noted previously, even if the 
· petitioner is not a cap exempt institution, an a Hen is exempt 

from the H-18 cap if the alien is employed (or has received an · 
offer of ~,mployment) "~" 

• · *an institution of higher education, 

• *a related or affiliated nonprofit entity, 

• *a nonprofit research organization, or 

• *a governmental research organization 

r 

. *referred to as a "gualify.ing institution" 
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Numerical Limitation Exceptions­
Beneficiary Employed "at" a Cap-Exempt 
Employer (Cant' d) 
· • The June 6, 2006 Aytes H-18 cap exemption memo provides 

guidance on these cases. · 
• The petitioner will employ and pay the beneficiary, but 

the beneficiary will work at the site of the cap exempt 
entity. The following conditions must be met to satisfy 
that the petition will be cap exempt: . . 

· . • The beneficiary must be working "at" a qualifying 
institution at.least part of the time; and 

• The job position "at" a qualifying institution must 
directly and predominately further the normal, 

. primary, or essential purpose, mission, objectives or 
function of the qualifying institution. 
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UNIVERSITY 

Beneficiary 

A related or 
affiliated 
nonprofit entity 
Beneficiary 

Gov. . Non-Profit 

Research 

Org. Beneficiary 

Non- qualifying 

Petitioner 
(employs the beneficiary) 

Research 
-

Org .. 
Beneficiary 

Petitioner's 
beneficiary is 

·working 
"AT" one of the 

these 
cap-exempt 

entities. The job 
position furthers 
the work of the 

cap-exempt entity. 
The petition is cap­

exempt. 
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. ' I 

Numerical Limitation Exceptions- · 
J-1 Physicians with Waiver 

• The beneficiary is a J-1 foreign medical graduate who received a 
waiver of the 2-year foreign residence requirement. 

\ . 

• The J-1 cap exemption applies only to medical doctors who 
. have received a Conrad 20/30 waiver under INA 214{1) · 

. • ·Must work at a hospital designated by the Secretary of HHS as 
a: 
• Health Professionai.Shortage Area (HPSA); 
• . Medically Underserved Area (MUA); or 

. • Medically Underserved Population (MUP). 
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Numerical limitation Exceptions­
J-1 Physicians with Waiver (Cont'd) 

• In order to grant a change of status for a J-1 under Conrad 30, 
the petition should include evidence that the beneficiary has 
received a waiver of the foreign residency requirement. 
• This can include a copy of the I· 797, Approval Notice, for a Form 1·612, 

with an addendum of work locations. · 
• Before issuing an RFE for evidence of the waiver grant, officers must 

first check systems to see if a Form 1·612 has been approved in the 
system. If it is not found, contact VSC via your supervisor to either 

. ·locate the 1·612 approval notice or have it adjudicated. 
r 

• . A State Workforce Agency/a State Department of Health 
letter concurrent with the Department of State 
recommendation may be submitted but is not required. 
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. · ·Numerical Limitation Exceptions­
J-1 Physicians with Waiver ( Cont' dl 

' J 

· · • Officers should notre-adjudicate the . · 
approved 1-612 waiver by RFE for 
documentation (e.g. work locations, 

v employment contracts) unless a material 
discrepahcy in the record exists. 
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Numerical Limitation Exceptions­
J-1 Physicians with Waiver (Cont'd) 

• The beneficiary must fulfill a three-year employment .­
commitment in an HHS-designated shortage area, VA facility 
or in medical research or training. · · 
• Exception for a change of employer petition during the three years if 

there is evidence of extenuating circumstances and that the new · 
employment will also be in a HHS-designated area. '· 

• The beneficiary is ineligible to change to another 
nonimmigrant visa classification or adjust status until this 
commitment is fulfilled. 

Note: H-18 approvals when a beneficiary was unable to fulfill 
the three-year commitment at the original facility due to 
extenuating circumstances requires SISO/ ACD concurrence. 
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Numerical Limitation Exceptions­
J-1 Physicians with Waiver (Cont'd) 

• Once the beneficiary fulfills the three year commitment, he 
will remain CAP exempt upon extension/change of employer. .. 

• If the commitment is not fulfilled, the beneficiary will again be, 
, r 

subject to the two-year for~ign residence requirement and 
the numerical cap . 

. • ·A J-2 dependent cannot COS to any other nonimmigrant 
classifications except H-4 until the principal fulfills the three- · 

' ' 

year commitment as he/she is subject to the same conditions 
of the waiver as the principal J-1. (Approval of J-2 COS to H­
lB requires SISO and ACD concurrence.) 
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Numerical Limitation Exceptions -Additional 
Exceptions . 
• Change of employer from one cap-exempt employer to another 

cap-exempt .employer . 

. • The beneficiary was previously counted against the cap once 
within the last six years and has not reached the maximum · 

· . allowable period of stay. 

• Has reached the 6-year maximum but is: 
• exempt from the limit (seasonal/intermittent); 
• eligible for recaptured time; or 

· • eligible for extension under AC21 sec. 104 or 106. 

• H-lB workers pertorming laborer services in the CNMI and Guam 
. • exempt until December 31, 2014. 

• Concurrent filing when at least one petition is cap~exempt. · 
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. . 
"' 

· .. ·.Position and Beneficiary .· . · · 
. · Req.uirements for a . . . • . 

. . 
. ' 

Specialty Occupation · · . 
. . 

.. · .. · Worker 
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181 Specialty Occupation Workers 

I 

Section 214(i)(l} of the INA defines "specialty occupation" as an 
occupation which requires: 

1} theoretical and practical application of a body of highly . 
· specialized knowledge, and· 

2} the attainment of a bachelor1s degree or higher in a · 
specific specialty (or its equivalent) as a minimum for entry 
into the occupation in the United States (emphasis added) 
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Position Requirements 
. The petitioner must meet one of the following four criteria: 
1) · A baccalaureate or higher degree or its equivalent is normally 

the minimum requirement for entry into the particular 
. position; 

2) · The degree requirement is common to the industry in parallel· · 
. positions among similar organizations or, in the alternative, an 

employer may show that its particular position is so complex or 
unique that it can be performed only by an individual with a 

. degree; , 

3) . The employer normallyrequires a degree or its equivalent for ~ 
' the positions; or 

4) The nature of the specific duties are so specialized and 
, . complex that knowledge required to perform the duties is 

usua.lly associated with the attainment of a baccalaureate or 
I 

. higher degree. · 
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·Position Requirements 
\ 

The petitioner must meet Q!J! of the following four criteria:. 

1} A baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the particular , 
position; 

· Does the Department of Labor's Occupatiorial Outlook 
Handbook {OOH) recognize the proffered.position as one that 
normally requires a degree in a specific specialty? The OOH 
can be located at http://www.bls.gov/oco. 

' 683 



Oca»ational Outlook~ > 

Home 
t 

l FONT S!Z£:8 (t) 
~ ' .'~ ·+ 

Wtome to the NatDn's prem!r source for career lnformatbn! The profles featured here cover hundreds of occupatbns and describe What They Do, Work 
Envronment How to Become One, Pay, and more. Each profle a&o tndudes BLS empbyment projectklns for the 201o-20 decade. 

OCCUPATION GROUPS 

Architecture and Engineering 

Arts and Design 

· Building and Grounds Cleaning 

Business and Financial 

Community and Social SeMce 
'" o' •I 

Computer and Information T ethnology 

Construction and &1raction 

I Education, Training~ and libraJY 

Entertainment and Sports 

SELECT OCCUPATIONS BY 
l 
I I 

1 !2010 Median Pay ~]I Entry-Level Eduea~n 

I ' NuB of New Jobs (Frojededl ~ I Grow111 Rile (Frojededl 

~I ~~ I On.therpb Tra~~g 

~~~ 

FEATURED OCCUPATION 

Forest and Conservation Workers 
i I 

Forest and conservatkln wo~ers measure and iTCirove the 
quaty of forests. Under the supe!Wkln of foresters and forest , , 

Search by occupation title 
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.Search 
-.o• .. •,•·'-- ,_, ,..,,.""'"""':w'l• 1 .. ...,;:.. ~~; ... ,•~r••·••"• ,·-.,,,, .... , ..... ., ·,...,.,., .j, .. ,, 'I,.._.., ___ .. ,··',,, ''· - • • 1 •· ,, .. , .. r ,. ... .,. ..,,.........., •• , ...... ,. 1t< -···. • .... ~1.!1.. .... ..., ,,, ""'".., •I Ll+•·"'-· ·''·'·"'""' ·••··· "'''~~~"'' '<.•••r;,.-.fl. ..... ,""' ,, ..;ot'•· .. ..., ,,....,...,,, ... ~(._ 4"""-" • .,,...........,,, ••· -• • ... "'' 

About 210 resu~s (0.17 secon~s) 

· Mechanical Enalneers ; Occupational O~og~ ~andbQQk : U.S .... 
.... 111"11""' ..... 

Mar 29, 2012 ... Mechanical engineering is one of the ~roadest engineenng disciplines. 
~·"""""'""'"'- Mechanical engineers design, dMiop, build, and test mechanical ... 

'M'M.bls.gov/ooh/architecture ... englneerlngl~echanical-engineers.htm 

Architecture and Enalneering Occupatjons : Occypational OuHook ... 
Mar 29. 2012 ... Mechanical engineering is one of the broadest engineering disciplines. Mechanical 
engineers design, develop, build, and test mechanical "' 
M.bls.gov/ooh!Architecture·and.fnglneeringlhome.htm 

Sales Enalneers : Occupational OWIQQk Handbggk : u.s. Bureau ¢ ... 
Mar 29, 2012 ... The most common majors are electrical, mechanical, or cMI 
engineering, but some programs offer-add~ional majors, such as chemical,"' 
M.bls~gov/o~h/saleslsales-englneers.htm 

· .... 

Click on the most relevant occupation match 
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OOH Ha~IE 1 OCCUPATION Flt·nJER 1 ooH FAQ 1 ooH GlOSSARY 1 A·Z H·~x 1 OOH SITE I~AP 1 EN ESPAI~Kl ''• 

0((UPATIONAl OUTlOOK HANDBOOK 

Architecture and EnglnefMg > 
,· 

· Mechanical Engineers . 

What Mechanical Engineers Do 
Mechanical englneenng Is one of ~e broa~est engineenng disci~linet Mechanical engineers research, 

~e~~n, develop, build, and test mechanical devices, lncludin~ tools, en~lnes, and machine~ 

Duties ----· ---·---~---·-· ·~,~-· ·-·· ---·~--·----~~~ 
Mechanical en~lneers ~plcal~ do ~e following: 

• Analyze problems to see ~ow a mechanical de~ce mlg~t help so~e ~e problem ·' · 

, • De~~n or rede~gn mechanical devices, crea~n~ blue~nnts so ~e device can be built 

o Develop a prototype of ~e device an~ test ~e protowpe 

o Analyze ~e test ·results and change ~e de~gn as neede~ 

o Oversee ~e manufactunn~ process for ~e device 

Me~anlcal engineers use man~ ~es of tools, en~lnes, and madllnes. Examples lndude ~e followtn~: 

• Power·produdng machines such as electric ~~nerators, Internal combu~on engine~, .and steam and 

· gas tu~ines 

Search Han~book I 

About th5 section@ 

~echanical ~h~ine,~ d~~OP. and build mec~ani~al 
dftices for. use in indu,st~al proce~se.k · . . · 

~.~J!Lv!r~,,~nn m~r.hlnP4:.~'~,~U~~9!~~tlnn M!~r~.m~~~~,,. ~ .• , ... ;· . •'mu .-,. .. '*···~=··M2;c~~~~· .... J 
'· . 
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I Search Han~Ho~ 
I 

ArchitecbJre and EnglneeMg > 

MeC~anical Engineers 

How to Become a Mechanical Engineer A~out th~ sectioni 

Mechanical en~lneers need a ~achelors degree. A gra~uate ~egree Is ~leal~ needed to ~e hired or promoted Into managenal positions. Mechanical engineers who sell 

services publiat must ~e licensed In all states and ~e District of Columbia. 

Education 
--·-· ____ _,.. __ '~\fll....,.~i'IC1r·t·~~""" •••11 ~·~~""•-l•rt•• ..... rn.1oa:llll~lt+'!r!'JI .... "".....,..•~ I 

Nearly all entry-level mechanical en~lneerin~ jobs require a bachelo~s ~egree In mechanical en~lneerin~. . II 

MecMnlcal en~lnee~n~ ~egree pro~rams usual~ lndu~e coul'!s In ma~emaHcs and life an~ physical science~ as well as en~lneering an~ ~e~~n coul'!s. The I 

programs ~leal~ Ia~ 4 years, ~ut many studen~ taQ between 4 and 5 years to earn a degree. A mechanical englneenng degree program may emphasize Internships 

and co·ops to prepare iudents for wo~ In Industry. Theo~ Is often ano~er main focus, In order to prepare iudents for graduate· level work. 

A few englneenng schools allow stu~en~ who spen~ 3 years In allberalarts college stu~ing pre·engineenng subjects and 2 years In an engineenng school stu~lng 

core subjects to rece~e a bachelo~s degree from each school. 

Some colleges and un~ersities offer S·year ~rograms ~at allow students to obtain bo~ a bachelors and a maste~s degree. Some 5· or even 6·year cooperative ~lans 

combine dassroom stu~ wl~ ~ractlcal work, enabling students to gain valuable expenence and earn money to finance part of ~elr educaaon. 

Many englneerin~ programs are accredited by Air~ (formerly ~e Accreditation Board for En~ineering and Teehnologf). Some employers ~refer students from an 

accredited program. A degree from an ABET accredited program Is usual~ necessa~ to become a licensed professional engineer • 
. ~~ ,._,...... ~ ........ ,.. ' . • •. ~··~· '" '~ -~ ' ' .• '"~' ......... ... . ~· l.:;;:a.l 
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Position Requirements (Cont'd) 
I 

2a) The degree requirement is common tor!.Oe industry in parallel 
. · positions amqng similar organizations... · 

. Position and Job Postings: 

Industry requirements may be identified by reviewing the 
job listings of organizations similarly situated to the 
petitioner {duties, educational requirement, experience and 
skills) for the position in question to determine whether a 
degree in a specific specialty is a prerequisite. 
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Position Requirements (Cont'd) 
Examples of items to keep in mind when reviewing documents 

from an industry-related professional association: 

• Does a member or representative state that a degree in a 
specific specialty is required as a minimum entry requirementr 

• What is the academic and public status of the association? 
• How many members do they have? · · . 

• · What are the membership requirementsr 

Examples of items to keep in mind when reviewing documents 
from firms or individuals in the industry: 

• Are these qualified members of a related industry or field? 
• Does the evidence detail the job description and educational 

requirement,s? 
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· Position Requirements (.Cont' d) 
I 

2b) ... in the alternative, an employer may show that its particular 
position is so complex or unique that it can be pertormed only 
by an individual with a degree 

-

· • · · Does the break down of the job description indicate to you 
· that the duties are complex and unique? 

• What percentage of time will the beneficiary spend on these . 
complex or unique duties? 

. ~ 
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Position Requirements (Cont'd) · 
3) The employer normally requires a degree or its equivalent for 

the positions 

• Employment history of the petitioner for similar positions to· 
that on which the petition is based; . 

• Contains corroborating evidence of employing individuals in a 
· . similar position: , 

• · Description of duties 
• Pay records · 

• · Evidence of educatio~al credentials 
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Position Requirements (Cont'd) . 
'4) The nature of the specific duties are so specialized and 

. complex that knowledge required ,to perform the duties is · 
usually associated with the attainment of a baccalaureate or 
higher degree. · · 

• Does the petitioners business and position requirements · 
demand duties that are so specializedand complex that they . · 

· exceed normal industry standard educational preparation? 

• How are the duties of the position more specialized and .· 
.· complex from similar positions within the industry? · · 

•· Do these requirements necessitate skills that are normally 
associated with a baccalaureate level degree or higher in a .·. · . 
specific specialty? 
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. General Degrees 
t' 

A degree in the general area of Business 
Administration may be insufficient to demonstrate · 
that the beneficiary is qualified to pertorm a specialty , 
occupation. However, a degree in Business 
Administration with a specific focus in a field of study . 
related to the specialty occupation could qualify the 
benefici~ry to perform the specialty occupation .. 

· Example: A Business Administration Degree with an 
emphasis in accounting .would likely qualify the 

· beneficiary as an accountant, but would not, by itself, 
qualify him as an architect. · 
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. Beneficiary Qualifications 

The petitioner must show that the beneficiary meets~ of the 
following four criteria: r 

1) The beneficiary holds a United States baccalaureate or higher 
degree required by the specialty occupation from an accredited 

' ' 

· college or university; . . · · 
I 
I 

• Should be for a course of study in the specialty that relates 
to the occupation 

• Copy of baccalaureate degree 

• Transcripts 

\ 

694 



. Beneficiary Qualifications (Cant' d) 

2) The beneficiary holds a foreign degree determined to be · 
equivalent to a United States baccalaureate or higher degree 
required by the specialty occupation from an accredited college 
or university; 

• Foreign degree and/or transcripts accompanied by a translation 

• A foreign bachelor's degree does not necessarily mean that it is 
equivalent to a United States bachelor's degree. 

• RFE for educational evaluation if unable to determine if foreign 
academic program is equivalent to United States 
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. Beneficiary Qualifications (Cont'd) 

. ··. • Generally, the three-year foreign degrees are equivalent to 
three years of undergraduate coursework at a U.S. institution 

· of higher learning. · 

• Four-year degrees can usually be considered equivalent to a 
U.S. bachelor's degree, but not always.· 

• Focus on the course of study for the degree. Be careful not 
to penalize a beneficiary for the manner in which he/she 

. obtains the degree (e.g., the beneficiary earns a four-year 
. degree in three years, etc.). 
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Beneficiary Qualifications (Cont' d) 

3) · The beneficiary holds an unrestricted state license, registration 
or certification which authorizes him or her to fully practice the 
specialty occupation and be immediately engaged in that 

. specialty inthe state of intended employment; 

• Examples are occupations such as teachers, lawyers, 
engineers, architects, pharmacists, ... 

• Not all occupations requiring licensure meet the definition of a 
specialty occupation {e.g., pilots, cosmetologists, flight 
instructors, barbers, taxi drivers) 

c.: 
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Beneficiary Qualifications (Cont' d) 
4) The beneficiary has education, specialized training, and/or . 
· progressively responsible experience that is equivalent to 
· completion of a United States baccalaureate or higher degree in 
the specialty occupation, and has recognition of expertise in the 
specialty through progressively responsible positions directly 
related to the specialty. 

,, . 

· • lfthe beneficiary does not have a baccalaureate degree, 
equivalence can be shown with a combination of education and ·· 
work experience . 

. ( 
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Degree Equivalence 
(Equivalence to completion of a college degree) 

The beneficiary's education, specialized training, and/or . 
progressively responsible experience may be recognized 
as equivalent to a baccalaureate degree. 

I 

. I 
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Degree Equivalence (Cont'd) 
lfthe beneficiary has knowledge, competence and practice in the · 
specialty ocCupation that has been determined to be equal to a 

. "- baccalaureate or higher degree as evidenced by one or more of the 
following: 

1) An evaluation from an official who has authOrity to grant 
college-level credit for training and/or experience in the 
specialty at an accredited college or unive.rsitywhich has a · 
program for granting such credit based on an 
individual's training and/or work experience; · 

. . 2) . The results of recognized college-level equivalency. 
examinations or special credit programs, such as the 
College Level Examination Program (CLEP), or Program on 

. · Non-collegiate Sponsored lnstr~ction (PONSI); 
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Degree Equiva.lence (Cont'd) 
3} An evaluation of education by a reliable credentials evaluation 

. service which specializes in evaluating foreign educatiOnal 
credentials; 

) 

• ·For purposes of equivalence, an acceptable evaluation of 
I 

formal education should: 

• Consider for·mal education only, not practical experience; 

• State if the collegiate training was post-secondary · 
education (e.g., whether the education in question was 
obtained after completing the U.S. equivalent of high ., 
school); 
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. Degree Equivalence (Cont'd) 

• Provide a detailed explanation of the material evaluated· 
rather than a simple concluding statement; and · · ·· 

• Briefly state the qualifications and experience of the 
evaluator providing the opinion. 

\ 
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Degree Equivalence (Cont'd) · 
~ 

4) Evidence of certification or registration from a 
' ' 

. nationally-recognized professional association 
or society for the specialty that is known to 
grant certification or registration to persons in 
the occupational specialty who have achieved 
a. certain level of competence in the specialty; · 
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Degree Equivalence (Cont'd) 

5) . A determination by the Service that the . · 
equivalent of the degree required has been 

· . acquired: . · 

· ·. • through a combination of education, specialized ·. 
training, and/or work experience in areas related to 
the specialty . 

( AND . . · 
\ 

•. that the alien has achieved recognition of expertise, 
in the specialty occupation as a result of such 
training and experience. 
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. Degree Equivalence (Cont''d) · 

For purposes of determining equivalency to a 
baccalaureate degree in the specialty,-three years of 
specialized training and/or work experience must be 
demonstrated for each ~ear of college-level training the 
alien lacks. · - I . · .. 

For equivalence to an advanced (or Masters) degree, the 
alien must have a baccalaureate degree followed by~ 

. least five ~ears of experience in the specialty.-· 

If required by a specialty, the alien must hold a Doctorate 
degree or its foreign equivalent. The petitioner cannot 

-. use a combination ofeducation, training and/or_work 
experience to demonstrate eligibility in this situation. 
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,) . r 

· Degree Equivalence (Cant' d) 

· It must be clearly demonstrated that: 

· • the alien's training and/or work experience 
included the theoretical and practical application 

, . of specialilzed knowledge required by the specialty 
occupation; 

· • . · . the alien's experience was gained while working 
· with peers, supervisors, or subordinates who have 

\ 

a degree or its equivalent in the specialty 
occupation; and · 

• the alien has recognition of expertise in the . 
. specialty. . / 
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Degree Equivalence (Cont'd) 

Recognition of expertise in the specialty should be 
· evidenced by at least one type of documentation such as: 

' ' 

• Recognitio.n of expertise in the specialty occupation by at 
least two recognized authorities in the·same specialty 
occupation; 

• . Membership in a recognized foreign or United States 
association or society in the specialty occupation; 
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. Degree Equivalence (Cont'd) 

• P~blished material by or about the alien in profes~ional 
· . publications, trade journals, books, or major newspapers; 

• LiCensure or registration to practice the specialty 
occupation in a foreign country; or 

• Achievements which a recognized authority has determined 
r 

to be significant contributions to the field of the specialty 
occupation. , \ 



Degree Equivalence (Cont'd) 

. ' 

. Recognized authority · 

. . 

A recognized authority is a person or an organization with 
expertise in a particular field, and the expertise to render 

; . · the type of opinion requested. . -

\ 

( 
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. Degree Equivalence (Cont'd) 

Ultimately, the adjudicating officer makes the final 
· determination that the equivalent of the degree 
· . required by the specialty occupation has been acquired 

through a combination of education, specialized · 
training, and/or work experience in areas related to the 
specialty, and that the alien has achieved recognition of. 

· · expertise in the specialty occupation as a result of such 
\ ' 

training and experience. 
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· Licensing Requirements 
If the occupation (not the duties) requires a state or local 
license the alien must: · 

. .. • Have a permanent license, or 

• Have a temporary license, or 

. • Be eligible for a permanent license, except for 
· . . administrative reasons, e.g. need Social Security# or 

DHS permission to be employeg to receive licensure. 
'- I ' 
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Identifying Licenses 

. • Temporary or provisional licenses normally are titled 
as such and may have requirements. stated on the 
license that need to be completed before a 
permanent license can be issued.·· 

• However, a few permanent licenses may also list 
· requirements to be completed for an extension of the 

license and they normally do not have the word 
11permanent'' in the title. 
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Temporary or Provisional License 
' ' 

• If a temporary license is-available in the state of 
emp_loyment, and the beneficiary is allowed to fully 
· perform the duties of the occupation without a 
permanent license, then H-lB classification may be 
granted. · 

• If otherwise approvable, the petition may be granted 
for one year or for the period that the temporary 

license is valid, whichever is longer. 
. . 

. I 
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Permanent Licenses 
\ 

•. A petition can be approved up to three yea,rs for 
I 

beneficiaries who have permanent licenses 

· • Permanent licenses will still have an expiration date· 
and may have renewal requirements listed. 

• Expiration dates on permanent licenses have no bearing on 
validity dates given. If otherwise eligible, the petition may 

- I 

· be granted for up to three years. 
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Licensing Requirements for Teachers 

• Public school teachers require teaching credentials, certificates, or · 
licensure from the appropriate state licensing authority · 

• e.g., Unified School Districts 

• ·Private schools may not require a teaching credential 

' ' . 

· • e.g., Parochial Schools . 

• Some teaching positions may require a special certification 

• e.g., special education teachers 
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·Certified Health Care Workers · 

• Certification should not to be confused with 
·ticensing. 

• Licenses required by certain occupations are issued 
' ' ' 

by the state. 
\ .... 

· • Certifications required by certain health occupations( 
are also issued by the state. 
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Uncertified Health Care Workers 

On or after July 26, 2004, if an alien seeks admission to the 
U.S., a change of status, or an extension of stay, the alien . 

. must provide evidence of health care worker certification 

. if the primary purpose for coming to or remaining in the 
. I 

U.S. is employment in the affected health care 
· occupations. 
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·Uncertified Health Care Workers . 

. Unless they have been certified, aliens in the following · 
l seven (7) fields are inadmissible to the United States 

under section 212{a)(S)(C) of the Act as uncertified 
health care workers: · 

1. Nurses 
· 2. Physical Therapists 

3. ·Occupational Therapists · 
4: · Speech Language Pathologists & Audiologists 

s. Medical Technologists 
1 Medical Technicians· 

7. Physician's Assistants 
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Uncertified Health Care Workers 
. • In this category, nurses include: 

• licensed practical nurses 

• licensed vocational nurses . 

• Registered nurses 

• Medical technologist are also called Clinical 
Laboratory Scientists 

\ 

• Medical technicians are also called Clinical Laboratory 
'"' 

Technicians 



Health Care Worker Certifications 

At thisUme, only three entities are approved by USC IS 
to certi~ health care workers: 

. · • Commission on Graduates of Foreign Nursing Schools . 
{CGFNS)- issue certificates for all health care workers · 

· • Foreign Credentialing Commission on Physical Therapy 
· (FCCPT) ~issues certifications for physical therapists 

.• National Board for 'certification in Occupational 
Therapy (NBCOT)- issues certifications for 
occupational therapists . 

I 
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Health Care Degree Requirements 

• Generally, Nurses, Medical Technologists and Medical 
. Technicians require less than a baccalaureate degree 

for minimum entry into the field. · 

• . Physical Therapists, Occupational Therapists and.·· 
' 

Physician's Assistants require a baccalaureate degree. 

I 

• Speech Language Pathologists & Audiologists niay 
require a Masters degree. 
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Nurses 

' 

• Most nursing positions do not require a person with a 
four-year degree in the specialty occupation. . 

• To qualify for H-lB classification, the institution 
· and/or the duties of the position must be specialized. 

' ' ' 

• Foreign· Degrees entitled 11Bachelor of Nursing · . · 
Degree" may not be equivalent to a 4-year U.S. ( 

. · degree 

• If approving an H-lB Nurse, (or any position requiring 
,.a nursing degree) you must have SISO sign-off. 

I 

I 

I 
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. Nurses (Cont'd) 

. . In contrast to general RN positions, certain 
specialized nursing occupations may require a 

. ' 

4 year bachelor's or higher degree in a 
specific specialty: 

. • Clinical Nurse Specialists (CNS) . 

• Certified Nurse Practitioner (NP) 
' 

• Certified Registered Nurse Anesthetist (CRNA) 

. • Nurse-Midwife (CNM) 
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Nurses (Cont'd) 

• Certain other nursing occupations, such as an upper- . 
leVel"nurse manager" in a hospital administration 
position, may be H·lB equivalent since administrative . 
positions typically require, and the individual must 
hold, a bachelor's degree. 

• Nursing Services Administrators are generally · 
I • 

· supervisory level nurses who hold an RN, and a 
· ·graduate degree in nursing or health administration. 
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Physicians 
( . 

All H·lB petitions filed for a physician must include 
· evidence that the beneficiary: 

, · •Has a full and unrestricted license to practice medicine in 

a foreign state; . 

OR 

•has graduated from a medical school in the United States . 
or in a foreign state. · 

\) 
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( 

Physicians (Cont'd) 
Petitions for physicians performing ,direct patient 
care must include: 

·, 

• Evidence that the beneficiary has the license or 
authorization required by the state of intended 
employment to practice medicine 

-' . 

. OR 

• Evidence that the beneficiary is exempt from law from 
·, the licensing requirement 
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. Physicians (Cant' d) 

. Unless the beneficiary is of national or international renown in the 
field of medicine, the petitioner must establish that the beneficiary: 

I 

· Will be employed primarily to teach and/or conduct 
research for a public or nonprofit private educational or 
research institution or agency and no patient care will be 
performed, except that which is incidental to the physician's 
teaching or research 

OR ... 
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·Physicians (Cont' d) 

. The beneficiary has: 

• passed the Federation Licensing .Examination {or 
equivalent examination as determined by the Secretary 
of Health and Human Services) 2!: . . ·· . 

· • is a graduate of a United States medifal school; 

· AND · 

• has competency in oral and written English · . 
I 

(demonstrated through passage of a proficiency test 
given bythe Educational Commission for Foreign 
Medical Graduates {ECFMG) ); 2!:. 

• is a graduate of a school of medicine accredited by a . 
. body or bodles approved for that purpose_ by the . 
Secretary of Education. · 
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"'' 

.·Physicians ... Medical Residents 

· • Recent medical graduates who are completing their internship 
are referred to as Medical Residents. · 

• Medical Residents may have temporary licenses. 

• Exceptions: New York and Connecticut do not issue 
· temporary licenses to their Medical Residents. They can be 

approved for up to three years. . . 

'· 

· • Evidence of no licensing requirement is needed for hospitals 
in other states. 

729 . 



' ' . 

. · PositiOn and Beneficiary ... 
I t I 1 

. . 

· Requirements for a DOD . 
. ' . 

. ' 

· · . ·. Cooperative Research . · 
. ' . 

,, . .( . ' . l 

. ' · .. ·· Project Worker .· • . 
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182 Department of Defense (DOD) 
Research Project Workers 

• Services of an exceptional nature relating to DOD 
cooperative research and development projects or 
co-production projects shall be those services which 
require a baccalaureate or higher degree, or its 
equivalent, to perform the duties. 

• The existence of this special program does not 
preclude the DOD from utilizing the regular H-lB • 
provisions provided the requirements are met. 

\ 
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182 Department of Defense (DOD) 
Research Project Workers (Cont'd) 

The petition must include: 
• a verification letter from DOD project manager; 

• This letter must state that the alien will be working on a 
. . 

cooperative project under a reciprocal government-to-
government agreement administered by DOD. 

. • a general description of the alien's duties and indicate the 
actual dates of the alien's employment on the project; and · 

• a statement indicating the names of aliens currently employed '· 
on the project in the United States and their dates of 
employment 

· • The petitioner should also indicate the names of aliens 
Whose employment on the project ended within the past 
year. 
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182 Department of Defense (DOD)' 
R~search Project Workers (Cont'd)-

• Verify that the petition is accompanied by evidence that the 
beneficiary has a bachelor's or higher degree or its 
equivalent in the occupational field in which he or she will ·. 
be performing the services. . 

• Because of the sensitivity of these types of petitions,. it is , 
prudent to consult with your supervisor before taking 
action on these cases. 

• A maximum of 100 aliens tan be employed on a DOD 
research program at any time. Consult with SCOPS HQ 
through the appropriate chainof command to ascertain ... 
whether this .cap has been met before approving a case. 
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' ' ' 

. ·· .. ·Position and Beneficiary · 
. ··. ·. ·.. . . Re:quirements for a . ._ · · 

' I 

· .. ··.·. ·.Fashion Model of .· · .·. 
' ' ' 

.· · Distinguished Merit and ·.. . 
' '·· l : 

' ' 

I 

· .· ... · .·. ·. . . . . Ab i I ity . . . . 
,·' 

' ) 

. ~ ~ . . . ':. ~. ' ~ 
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. I 

183 Fashion Models 
~ 

H-lB classification may be granted to an alien . 
· who is of distinguished merit and ability in the · 
field of fashion modeling. The alien must • 
come to the United States to perform services 

. · that require a fashion model of prominence, 
.. and he or she must demonstrate such 

prominence. 
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·.· 183 Fashion Models (Cont'd) 

• Prominence means a high level of achievement in 
the field of fashion modeling evidenced.by a degree · 
. of skill and recognition substantially above that · · . 

' . 

· ordinarily encountered to the extent that a person 
· · described as prominent is renowned, leading, or 
· · wellrknown in the field of fashion modeling 

•. I, 
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183· Fashion Models/ (Cont'd) 

• The petitioner should establish that the services to be 
perlormed involve an event, production or activity · 

. ' 

which have a distinguished reputation, OR 

• The services to be performed are for an organization or 
· establishment that has a distinguished reputation, or a 

record of employing prominent persons 
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183 Fashion.Models (Cont'd) 

• The petition must include: 
. • Evidence that the beneficiary is a fashion model of 

. distinguished merit and ability 
.. 

I • 

'\ 

• Copies of any written contracts between the petitioner and 
beneficiary or a summary of the terms of oral agreement {if · 
there is not a written contract. 
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183 Fashion Models (Cont'd) 

. · • Verify that the beneficiary is qualified for the 
position. To establish that the beneficiary-qualifies 

' ' 

as an alien of distinguished merit and ability in the 
· field of modeling you must have evidence of two of. 

. . 

the following: .· . · . 

• Has achieved national or international recognition for 
outstanding achievements evidenced by reviews in . 
major newspapers, trade journals, magazines, or othe·r 

. ·published material; 
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183 Fashion Models ( Cont'd) · 

• Has performed and will perform services as a fashion . 
model for employers that have a distinguished reputation; 

• Has received recognition for significant achievements from 
organizations, critics, fashion houses, modeling agencies, 

· or other recognized experts in the field of fashion 
. modeling; , 

• Commands a high salary or other substantial. · .. 
. remuneration for services (in relation to others in the 

field) as evidenced by contracts or other reliable evidence. 
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. . j 

. H·lB Petitioner · . 
/ 

Require·ments 

\.; 
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· United States Employer 

8 C.F.R. § 214.2(h)(4)(ii) defines this as: · 

A person, firm, corporation, contractor or other 
association or organization in the U.S. which: 

1. . Engages a person to work within the U.S; 

2. Has an employer-employee relationship with respect 
to employees under this part; and 

3. Has an IRS tax identification number 



United States Employer (Cont'd) · 

\. 

The 8 CFR 214.2(h)(4)(ii) definition of "U.S. Employer" also 
states that an employer- employee relationship is 

. indicated by the fact that the petitioner may: 

• hire, 

-• pay, 

• fire, 
I 

• superv1se, or 

• · otherwise control the work of the beneficiary. 
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Employer-Employee Relationship 

• In addition to the other requirements for an H-lB visa, a 
petitioner must satis~ the requirement that it is a U.S. 
employer or an agent. · 

• The petitioner must establish that a valid employer­
employee relationship exists (or will exist) between itself , . 
and the beneficiary, and that the relationship will continue 
to exist throughout the requested H-lB validity period. 
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Agents 
' ' 

• Under 8 CFR 214.2(h)(2)(i)(F) it is possible for an 
"agent" to file an H-lB petition. 

· • The beneficiary must be one who is traditionally · , 
seif-employed:or who uses agents to arrarige short 

·. . term employm·ent on his/her behalf with 
numerous employers or in cases where a foreign . 
employer authorizes the agent to act on its behalf. 

• An agent may be: 
• The actual employer (performing the function of an 

employer); , 
• a representative of both the employer(s) and the 

beneficiary; or . 
. ' . ' ' . . . 

• A person or entity authorized by the employer to act 
for (or in place of) the employer. · 
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Agents ( Cont'd) . 

• · An agent functioning as an employer must: 
. - Guarantee wages and other terms and conditions of employment by . 

contractual agreement with the beneficiary 
- Provide an itinerary of definite employment and information on other . 

planned services. · 
) 
'' 

• · An agent in business as an agent must: . 
- Provide a complete itinerary of services or engagements (including dates, -· 

names and addresses of actual employers, and names and addresses of 
. venues). · 
- Contracts between the employers and the beneficiary may be required in 

questionable cases. 

· • However, the fact that a petition is filed by a_n agent who is not the . 
actual employer does not change the requirement that the end­
employer have a valid employer-employee relationship with the 
beneficiary. 
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Purpose of January 8, 2010 
Memorandum 
• This memorandum is intended to be a forward-looking 

document and is not intended to be used by adjudicators to 
. re-adjudicate previously approved petitions. 

· • The memorandum and attached AFM update were issued to 
provide clear guidance in the cQntext of H-18 petitions on the 
requirementthat the petitioner establish that an employer-

/ 

employee relationship exists, and will continue to exist with · 
the beneficiary throughout the duration of the requested H· 
18 validit~_period. 

,--, 

747 



January 8, 2010 Memorandum 

.. • USC IS interprets the employer~employee relationship to 
be the "conventional master-servant relationship as 
understood by common-law agency doctrine.~~ 

· Nationwide Mutua/Ins. Co. v. Darden, 503 U.S. 318, 322· 
23 (1992). 

• This common law test requires that all characteristics of 
the relationship be assessed and weighed with no one 
factor being decisive. 
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Third Party Placement 

• Third party placement is the placement of a beneficiary at a 
' . 

work site that is not operated by the petitioner. This is a 
common practice in some industries. 

• Third party pJacement may make it more diff.icult to assess 
whether the requisite employer-employee relatiOnship exists 
and will cOntinue to exist. . 

• Third party placement arrangements can meet the employer­
employee relationship requirement, but sometimes they do . 
not. 
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The Right to Control 
•, 

• USCIS must look at many factors to determine whether 
the petitioner has the right to control the beneficiary · 
such that a valid employer-employee relationship exists. 

• The petitioner must establish that it has the right to 
. control when, where, and how the beneficiary performs · . 
the job. · 

\,. 
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Right to Control vs. Actual Control 

• The right to control the beneficiary is different from , 
actual control. 

.· · • • An employ~r may have the right to control the 
· beneficiary's job-related duties and yet not exercise · · 
. actual control over each function performed by that 
· beneficiary. . 

• The employee-employer relationship hinges on the right 
. ' 

· to control the beneficiary. 
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Factors to Consider ·. 

1. Does the petitioner su~ervise the beneficiary and is such 
. supervision on or off-site? · . 

2 .. If the supervision. is off-site, how does the petitioner 
maintain such supervision, e.g., weekly calls, reporting 
back to the main office routinely, or site. visits by the 

· · petitioner? · · 

3. · Does the petitioner have the right to control the work of 
the beneficiary on a day-to-day basis if such control is 
required? . 

4. Does the petitioner provide the tools or instrumentalities 
needed for the beneficiary to perform the duties of . 

· . employment? 
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Factors to Consider . 

5 .. Does the petitioner hire, pay, and have the ability to fire 
the beneficiary~ 

·• 6. Does the petitioner evaluate the work-product of the 
\ 

· . · beneficiary, e.g. progress/performance reviews? 

"• 

7. Does the petitioner claim the beneficiary for tax purposes? 

8. Does the petitioner provide the beneficiary any type of 
employee benefits? 

' ·. 

9. Does the beneficiary use proprietary information of the . 
petitioner in orderto perform the duties of employment? 
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· Factors to Consider 

10. Does the beneficiary produce· an end·product that is 
directly linked to the petitioner's line of business? . . . ·· 

,.,..~ .. ' ' t 

11. Does the petitioner nave the ability to control the 
manner and means in which the work product of the. 
beneficiary is accomplished? 

· ·Remember: No singlefactor is dispositive. 
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Self Employed Beneficiary­
Sole Stockholder . 

· • USCIS acknowledges that a sole stockholder of a corporation . · 
can be employed by that corporation as the corporation is a 

· separate legal entity from its owners and even its sole owner. 
See Matter of Aphrodite, 171&N Dec. 530 (BIA 1980). 

• If a petitioner is able to show, through evidence (e.g., 
documentation that there is an independent Board of 

·. Directors) that in fact the corporation has the independent 
right to control the employment of the owner/majority . 
shareholder, then the petitioner may be able' to establish a 
valid employer-employee relationship. 

r 
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Self Employed Beneficiary­
Stockholder 

• In determining whether a valid employer-employee 
relationship exists between a stockholder petitioner (the 
corporation) and the beneficiary, the adjudicator must · 
determine whether it is the corporation that has the · . 
independent right to control the work of the employee. 

• However, an H-lB beneficiary/employee who owns a . 
majority of the sponsoring entity and who reports to no one . 
but him or herself may have difficulty establishing that a valid 
employment relationship exists in that the beneficiary, who 
is also the owner, may not be able to establish the requisite 
"control." See generally Administrator, Wage and Hour 
Division v. Avenue Dental Cate, 6-LCA-29 (AU June 28,.2007) 

' '' 

at 20-21. 
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· Additional Factors for Majority 
· · Sharehol:ders and Sole Owners· 

• Whether the petitioner can hire or fire the beneficiary or 
set rules or regulations on the beneficiary's work; 

. • Whether the petitioner supervises the beneficiary's 
work and, if so, to what extent; 

. ' 

• Whether the beneficiary reports to someone higher in. 
the petitioner's organization; · · 

_, 
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' . 

. Additional Factors for Majority. 
' / 

Shareholders and Sole Owners 
(Cont'd) · · · · . · · · . 

\ 

• Whether the beneficiary is able to influence the 
· · . petitioner and I if sol to what extent; and/or · 

. ' 

• Whether the parties intended the beneficiary to be an · 
· employee/ as expressed in written agreements or 

contracts. · 

j • • .... 

Again, please remember: No single factor is 
! dispositive. · · 
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Meeting the Test 

• The petitioner meets the relationship test if in the totality 
of the circumstances it presents evidence to establish by a 
preponderan'ce of the evidence its right to control the 

-· . 

beneficiary's employment throughout the duration of the 
term of employment. . 

· • Officers should be mindful of the nature of Petitioner's 
business and the type of work done by the beneficiary. 

• · Furthermore, not all or even a majority ofthe listed criteria 
need be met; however, the fact finder must weigh and 

· compare a combination of the factors in analyzing the facts 
of each individual case. . 
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· Documentation of the Employer- · 
Employee Relationship · .. 

• The evidence should provide sufficient detail that the 
· employer and the beneficiary a.re (or will be) engaged in 
. a valid employer-employee relationship ... 

• If the employer will not have the right to control the . 
employee as required, the petition may be denied for 
failure of the petitioner to satis~ the requirements of · 
being a U.S. employer under 8 CFR § 214.2(h)(4)(ii). 
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Evidence of the Relati.onship in Initial 
H·lB Petitions 

The- petitioner can demonstrate an employer- employee 
relationship by providing a combination of the following or 
similar types of evidence: 

1. A complete itinerary of services or engagements that 
specifies: 

• the dates of each service or engagement, and 

• the names and addresses of the establishment, venues, or 
locations where the services will be performed for the 
period of time requested; 
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Evidence of the Relationship in Initial 
H·lB Petitions ( Cont' d) 

2. Copy of signed Employment Agreement between the 
petitioner and the beneficiary detailing the terms and 
conditions of employment; 

3. Copy of an employment offer letter that clearly describes 
· the nature of the employer- employee relationship and 
the services to be performed by the beneficiary; 

4. A description of the performance review process; 

5. Copy of petitioner's organizational--chart, demonstrating 
· · beneficiary's supervisory chain; 
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' . 

( 

Evidence of the Relationship in Initial 
I 

H·lB Petitions ( Cont' d) 

6. Copy of relevant portions of valid contracts between . 
· the petitioner and a client (in which the petitioner 

. has entered into a business agreement for which 
the petitioner's employees will be utilized) · 

• that establishes that while the petitioner's employees 
are placed atthe third-party worksite, the petitioner 

· will continue to have the right to control its 
. employees; _ 

I 

763 



Evid·ence of the Relationship in Initial 
· H·lB Petitions (Cont'd) 

7. Copies of signed contractual agreements, statements of work, 
work orders, service agreements, and letters between the 
petitioner and the authorized officials of the ultimate end- . 
client companies where the work will actually be periormed 

. ' ' 

· by the beneficiary, which provide information such as: 
• a detailed description of the duties the beneficiary will perform, 

• the qualifications that are required to perlorm the job duties, 
'I 

• salary or wages paid, hours worked, benefits, · 

• a brief description of who will supervise the beneficiary and 
their duties, and 

• any other related evidence; and/or 
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Evidence of the Relationship in Initial 
H·lB Petitions (Cont'd) 

,8. Copy of position description or any other documentation . 
that describes: 

• the skills required to perform the job offered, 

• the source of the instrumentalities and tools needed to 
perform the job, 

• the product to be developed or the service to be provided, . 

• the location where the beneficiary will periorm the duties, 

• the duration of the relationship between the petitioner 
and beneficiary, 

. . 

• whether the petitioner has the right to assigri additional · 
duties, 

\ 
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Evidence of the Relationship in Initial 
H·lB Petitions (Cont'd) · 

• the extentof petitioner's discretion over when and 
. ·how long the beneficiary will work, 

• the method of payment, 

• the petitioner's role in paying and hiring assistants to 
· ·· be utilized by the beneficiary, . 

· • whether the work to be pertormed is part of the 
regular business of the petitioner, · 

. • the provision of employee benefits, and 

. • the tax treatment of the beneficiary in relation to the 
. petitioner. 
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Evidence of the Relationship in EOS 
H·lB Petitions 

\. 

. • A petition for extension of an H-18 status must establish 
that a valid employer- employee relationship will 

' ~ 

continue to exist. 

• The petitioner can meet this requirement by providing 
evidence that the petitioner continues to have the right to 

· ·control the employment of the beneficiary. 

• . The petitioner must also document that it maintained a 
valid employer-employee relationship with the 
beneficiary throughout the initial H-18 status approval .. 
period. 
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Evidence of the Relationship in EOS 
H-18 Petitions (Cont'd) 

The petitioner can demonstrate maintenance of the 
employer- employee relationship by providing a 

. combination of the following or similar types of evidence: 

• Copies of the beneficiary's pay records (leave and earnings 
statements, and pay stubs, etc.) for the period of the . 

. previously approved H-lB status; 

• Copies of the beneficiary's payroll summaries and/or Form 
W-2s, evidencing wages paid to the beneficiary during the 
period of previously approved H-lB status; 

. ' 
' ' 

• Copy of time sheets during the period of previously 
. . approved H-lB status; 

• Copy of prior years' work schedules; . 
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Evidence of the Relationship 'in EOS 
H·lB Petitions (Cont'd) 
• Documentary examples of work product created or 

produced by the beneficiary for the past H·lB validity 
period, (e.g. copies of: business plans, reports, 
presentations, eva I uations, recommendations, critica I 
reviews, promotional materials, designs, blueprints, · · · 
newspaper articles, web-site text, news copy, photographs 

· of prototypes, etc.). Note: the materials must clearly 
substantiate the author and date created; 

• Copy of dated periormance reviews; and/or 
· • Copy of any employment history records, including but not 

limited to, documentation showing date of hire, dates of job 
·. changes, e.g. promotions, demotions, transfers, layoffs, and 

pay changes with effective dates. 
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Denial on Extension Based on Failure to · 
Establish Relationship 

' ' 

If while adjudicating the extension request, USCIS 
may deny the petition if it determines that the · 
petitioner: 

· • ·failed to maintain a valid employer- employee 
. ' ' 

relationship with the beneficiary throughout the~ 
. initial approval period, or 

.. • violated any other terms of its prior H·lB petition 
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Itinerary Requirement 

I 

If the petition requires the beneficiary to perform 
services at more than one work location, 8 CFR 
214.2(h)(2)(i)(B) requires the petitioner to submit a 
complete itinerary of services or engagements 
detailing: · 

• The dates of each service or engagement; 

• And the names and addresses of the 
establishment, venues or locations where the 
services will be performed. 
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Concurrent Filing- Two Employers 

· • An H-18 alien can be employed by two separate petitioners at the same · 
time. A separate petition must be filed by each employer. 

( . 

• Concurrent employment may only be granted to an alien seeking 
"" 

employment in the same nonimmigrant classification. For example, an H- · 
18 alien may not seek concurrent employment as an H-181 (HSC), H-182, 
H·1B3, or vice-versa. 

• · An H-1B alien who is not subject to the cap is also not subject to the cap 
. for his/her concurrent employment, until such time as the cap-exempt 

employment ceases. . 
• If the H-18 alien has ceased to be employed at a cap-exempt entity or 

organization, then the alien will be subjectto the H-1B cap, and the 
concurrent employment petition may not be approved unless a cap . 

·number was available to the alien beneficiary at the time the petition 
was filed. 
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Portability under § 105 of AC21 

. H-lB portability applieS-to a nonimmigrant who 
· is currently in H-lB status or an authorized 
· period of stay based on a timely filed H-lB · 

"• . 

· petition. H-lB portability does not apply to a 
person who is in a valid status otherthan H-lB. 

~· ' 
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Export Control 

• Petitioners are required to answer Part 6 "Certification . 
Regarding the Release of Controlled Technology or 
Technical Data to Foreign Persons in the United States~~ 
of Form 1-129. . · 

• If a petitioner did not answer this question, the 
adjudicator must issue a RFE. · 

I 

• The RFE for Export Control is located in O:Common. 
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Debarment 

• In accordance with 20 CFR 655.855, DOL notifies USCIS about 
· organizations that have engaged in certain actions that render 

' ' 

them subject to mandatory debarment (212(n)(2)(C)(i) and (iii). 

• .During a period of debarment, USC IS is prohibited from 
approving any petitions filed by the petitioner (including pending .. 
petitions filed prior to the period of debarment).· 

• The ban does norgenerally affect previously approved petitions. 
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. . . ·. · Labor Condition . 
. ·.. . Application LCA 

' ' 

' ," 

~· -. ..... ,' 
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Labor Condition Application (LCA)· 
. General Requirements 

I 

• . DOL Form ETA 9035 

• Every 1-129 petition for H-1B classification must have an 
LCA.* . 

• LCA has to be certified by Department of Labor (DOL) prior 
to filing 1-129 petition. 

• The LCA does not constitute a determination that the 
occupation is a specialty occupation. 

*(Except H-182 petitions for DOD research project wOrkers) 
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Labor Condition Application (LCA)· 
General Requirements (Cont'd) 

• · Validity dates · employment may only be authorized for 
these dates. The approval dates on the petition cannot be 
outside the range of the LCA start and end dates. 

· .. · • LCAs for multiple beneficiaries -In some cases DOL may 
·. issue an LCA that is valid for more than one beneficiary. 

• I • • '. 

• Because only one alien can be on an H·lB petition, the .. 
same LCA can be used for multiple petitions if it is 
designated so on the LCA. 

' ' 

• Petitioner must submit a list of a!l the prior petitions filed 
· using this LCA each time a new petition is submitted. 
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labor Condition Application (LCA)· . 
Contents -

. • ·Employers information 
' 

· • Rate of pay 
· • Period of employme~t and occupation information · 
• Information related to work location · 

I 

• Employer Labor Condition Statements 
• Public disclosure information· 
• Declaration' of employer 
• Contact Information . 
• Number of alien workers sought \ 
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Labor Condition Application (LCA)· SMSA 

. An LCA is also required for each Standard Metropolitan · 
Statistical Area (SMSA) where the beneficiary will be 
working: 

• This is an area designated by DOL 
I 

• Usually an SMSA follows county lines, but not always 
• We do make some exceptions to crossing SMSA lines in 

large metropolitan areas like LA/Orange/Riverside/San 
_Diego Counties · 

• More than one work location may be listed on an LCA · . 
I 

. •. 

,. 
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Labor Condition Application (LCA)· 
Purpose 

' ... ·· .. .~-.: 

The employer attests on the LCA that: ··, ·: .. · 
-

• it will pay the H-lB employee the greater of 
the prevailing or actual wage; . -

• the working conditions for the H-lB employee 
will be similar to the working conditions for 
similar U.S. work.ers; 

I 

• the(e is not a strike or lockout occurring at the 
· place of employment; and 

• it has provided notice of filing of an LCA at the 
H-lB employee' sworksite .. · . . . .. 
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Labor Condition Application (LCA)· 
Review 

• Check validity dates of the LCA 

• The LCA must reflect the specialty occupation that the . 
beneficiary will be employed in 

• The LCA must reflect the location where beneficiary will be 
working · 

•' 

• If the beneficiary is to work at multiple sites in more than one 
SMSAs, all SMSAsmust be listed on the LCA. Multiple work 
locations may be included on the same or separate LCAs. 

• .., ::.· R > • "' r"' ' 
·.' . . 

782 



Labor Condition Application (LCA)· 
, Review (Cont'd) · 

• In the event that the duties of the proffered position do 
not correspond with the occupational specialty certifie_d on 
the LCA, you may issue a request for evidence for: 

• an LCA, certified prior to the date of the filing of the 
. present petition, for the occupation that corresponds to 

. · the proffe.red duties. 

• further clarification of the proffered position that 
confirms the occupation on the LCA is correct for the 

. position . 

. · • Note: SISO concurrence is required for issuance of this RFE.~ 

783 



Labor Condition Application (LCA)· . · 
Review (Cont'd) · 

· • The petitioner must obtain the LCA before filing the H-18 
petition .. 

• Therefore, the LCA must have a certified date that is on or · 
before the receipt date ofthe 1-129 H-18 petition. 

• If the LCA is obtained a~terthe filing of the 1-129 H-18 petition . 
(or not obtained at all), the petition shall be denied. 
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· Limitations on Stay and 
Exceptions · ·, 
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·Initial Period of Stay 

. • For specialty occupations and fashion models, the validity 
· period may be for up to three years 

• may not exceed the validity period of the corresponding · 
LCA . I 

· • may be limited by other factors (e.g., temporary 
· licensure, etc.) 

. • .Jor DOD cooperative research project workers, the validity 
period may be for up to five years . 
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. Extension of Stay (EOS) · 
I 

· • For specialty occupations and fashion models, the validity · · 

' ' 

period may be for up to three years (generally, not to 
exceed a maximum of six years) 

· • may not exceed the validity period of the corresponding 
LCA . , 

• may be limited by otherfactors 

• For DOD cooperative research project workers, the validity 
· period may be for up·to five years (not to exceed ten years) 
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Validity Period for EOS 

. • EOS approved (same employer) 

• authorized from the date of expiration 

• backdate the validity date to the.day after the 
beneficiary's status expires to eliminate gaps 

• EOS approved (new employer) · 

· • valid from date of adjudication unless the · 
employment will commence on a future date 
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Limitation on Stay-Exceptions 

• Limitations on the duration of time spent in H·lB. 
. . 

status refer only to the principal H·lB worker and do 
·not apply to the spouse and children 

• Time spent as an H-4 dependent does not count 
against the maximum allowable period of stay 
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· Limitation on Stay-Seasonal or ~ 
' ' 

Intermittent Exception 

· ·· • The 6-year limitation shall not apply to H-lB aliens 
who did not reside continually in the U.S. and whose · 
employment was seasonal or intermittent or was for 

. ' 

an aggregate of six months or less per year. 

• The 6-year limitation shall not apply to H·lB aliens · 
·who reside abroad and regularly commute to the U.S. 
to engage in part-time employment. 
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Limitation on Stay-Seasonal or 
Intermittent Exception (Cont'd) 

• To qualify for this exception, the petitioner must 
provide clear and convincing proof that the . 
beneficiary qualifies for such an exception. 8 CFR 
· 214(2)(h)(13)(v) 

• Such proof could consist ofevidence such as arrival 
and departure records, copies of tax returns of the 

· petitioner, and records of employment abroad. 
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Limitation on Stay-AC21 

' '" 

The American Competitiveness in the Twenty-First 
Century Act (AC21),· Public Law 106-313, was 
. signed into law on October 17, 2000. The law · 
provided some exceptions to the maximum _period 
of stay for H-1B nonimmigrants. 

\ 
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§ 106(a) of AC21 
• The H-lB 7th year extension provisions allow for extensions of 

H-lB status in one-year increments to H-lB aliens who have: 

• A pending Form 1·140 filed on behalf of the beneficiary at least 365 days· 
prior to conclusion of the six-year limit on stay 

OR 

• A permanent labor certification filed at least 365 days prior to conclusion of 
the six-year limit on stay and 

. · · • ,The permanent labor certification is either pending or, if approved, was filed 
with a Form 1·140 petition within 180days ·of the approval · 

.. 
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§ 106(a) of AC21 (Cant' d) 

. • When determining the applicability of Section lOG( a) for . 
employment-based (EB) categories (l-140s) that do not 
require a labor certification, the 365 days will pertain only to 
the filingof the EB petition. · · · 

• 1-140 Classifications not requiring labor certification: · . · 

• 203(b){l){A) Alien of Extraordinary Ability (E-ll) 

• 203(b)(l){B) Outstanding Professor/Researcher (E-12) 

• · 203(b)(l){C) Multinational Executive or Manager (E-13) . 

'..._ 

. I .'. 
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§ 106(a) ·of AC21 (Cant' d) \~ 

• USCIS will not grant an extension of stay under AC21 if, at the 
time the adjudication, the labor certification has expired by virtue 
of not having been timely filed in support of an 1-140 

· • · However, once the permanent labor certification is filed within 
180 calendar days in support of an 1-140 petition, the labor 
certification remains valid, even if the 1-140 petition is denied. 

• · The sa.me permanent labor cert. can be filed in support of a 
second 1-140 after the first one has been denied. 
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§ 104( c) of AC21 
. ' ' 

. ' \ ' 

Allows for extensions of H-lB status until an . 
alien's adjustment of status application can be 
processed and a decision made1 

notwithstanding per -country visa limitations 
· that may delay.an alien's immigration. 
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§ 104(c) of AC21 (Cont'd) 
I' 

• Sec. 104 provides AC21 benefits for those nonimmigrants with 
approved 1·140 petitions,but for whom the visa is not available due to a 
backlog in the per-country visa limitations. 

' ' 

• Any current nonJ.mmigrant alien who has an approved 1·140 but is on 
the waiting list for a visa due to per-country limitations at the time of 
the filing date of the H-1Bpetition1 can quali~ to be granted H·1Bstatus 
for additional3-year periods stay under AC21 until a visa is available. · 

I 

• Eligibility for section 104 must be established at the time of filing 1·129 
petition. . 
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-AC21 Extensions In General 

An eligible H·lB nonimmigrant may be granted an extension of 
stay pursuant to AC21 in either one-year (106(a)) or three-year 
(104(c)) increments until a final decision is made to: 

• Deny the application for labor certification; or 

. ' 

• lfthe labor certification was approved, to revoke the approved 
Ia bor certification; or 

• Deny the employment based immigrant petition; or 

• Grantor deny the alien's application for an immigrant visa or 
for adjustment of status. · - . - · ·. · · · 
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AC21 Extensions In General (Cont'd) 
' 1 •• 

I 

· ··· • A petitioner must file a Form 1-129 on behalf of the nonimmigrant 
beneficiary. 

• The petitioner may be either the beneficiary's current employer 
or a new employer. 

· ~• The validity period may still only be granted within the time 
allotted by an endorsed LCA. . ' · 

• All liCensing and certification restrictions must still be met 
' ~ 

• The beneficiary need NOT be in H·lB status when requesting an 
additional period of stay beyond the 6-year maximum. · ·· · · · 
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, AC21 Extensions In General (Cont'd) 
. . 

• The alien does not have to be in the U.S. at the time 
of filing. 

· ; • ·The alien does have to be in a nonimmigrant status · 
'at the time of filing for a COS or EOS for AC21 

I 

benefits (remember that there are still specific filing· 
requirements for EOS or COS, in general). 
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: H·lB Spouses of AC21 Beneficiaries 

· • A nonimmigrant who has reached his/her 6 .years in 
· · H-lB status, and who has an H-lB spouse that has a 

pending or approved labor certification and/or . 
pending or approved 1-140, is not eligible for H-lB 

· extensions under AC21 under the spouse's petitions 
- . and labor cert. 

, I, 

• The spouse must have his/her own pending or 
approved permanent labor cert. and/or 1-140 to be 

· eligible for an H~lB extension under AC21. 
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. Extensions for the Balance of the 6 
Years and AC21 

• Extensions for AC21 benefits can be combined with 
the balance of the six year maximum and recapture .· 
time. 

' ' 

· • Remember: The maximu/m time an H-lB specialty • 
· occupation or fashion model petition can be 

approved for is 3 years. . ·.·. 
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Recaptured Time 

• · See the Adopted Decision, Matter of IT, Ascent {September 2, 
2005) 

• The 6-year period of authorized admission of an H-18 
nonimmigrant accrues only during periods when the beneficiary 

. is lawfully admitted and physically present in the U.S. 

• The petitioner must submit supporting documentaryrevidence · 
to meet its burden of proof. (e.g. copies of passport stamps, I· 
94s, and/or plane tickets) . · 

• Unsubstantiated recapture-time claimed may nOt be granted. 
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· Ad·ju.dication of the 
Petition · · 
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· The Petition and Visa Process 

,' :"' .. ~ + 

• ·The petitioner may request that notice of an approved 
H-lB petition be sent to a U.S. consulate abroad so 
that the alien may apply for an H-lB visa, or that the 

· alien's status be changed orextended to H-lB in the 
u.s. 

• It is critical to remember that the eligibility for H-lB · 
classification is a separate anal.ysis from whether the · . 
beneficiary has maintained valid status and is, 
. therefore, eligible to extend or change status. 
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Consulate Notification. 
' .) 

. • If the beneficiary is not in the U.S. they are not 
·. . eligible for a change of status or an extension of stay .. 

· • If we approve the H-lB petition we will send a 
· duplicate copy of the approved petition (if one has 
· been provided) to the consulate (through KCC) in the · · · . 

beneficiary's foreign country. 

I 
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. -~ US Em~oyw 
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Petition mailed for 

adjudication 
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posttlon as a 
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Approves 
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m~~~~ 

~~-.·. 
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~ 
Petiti.on mailed for 

adjudication 

Change 
of 

Status 

Officer adjudicates 

Has a quali~i.ng H1B 
position as a 
Biochemist. 

POOFI New Biochemist in the United States 

Officer approves 
the nonimmigrant 

classification and the 
change to H·tB status, 

HaiVard Universizy 

Beneficiary. 
Just graduated with a · 
. PhD in Biochemistry. 
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Extension 
of Status 

Officer approves 

Petition mailed 
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the nonimmigrant 
classification and extends 

the beneficiary's H·1 B 
status 

Has a quali~ing 
H 1 8 position as a 

Biochemist. 

Biochemist extended with same 
or new employer 

. in the United States 

Approval 
notice with 

· new 1-94 
attached 

Beneficiary 
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Re·quirements for Extension ofStay 
(EOS) 
• Beneficiary must be in the U.S. at the time of filing the petition. 

• Passport must be valid at the time of filing. 

• . Beneficiary does not have to be physically in the U.S. while the EOS 
_ is pending. , · 

• Departure is not treated as abandonment. 

• Must be maintaining status. 

• The petition must be filed prior to the expiration of the alien's stay 
except that failure to file before the previously authorized period of 
stay expired may be excused if there are extr'aordinary 
ci rcu msta nces. 
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RFE & Denials on EOS ,Petitions,, ,_ 

• See Memo dated April2-3, 2004, titled 'The Significance 
of a Prior CIS Approval of a Nonimmigrant Petition in 
the Context of a Subsequent Determination Regarding 

.· Eligibility for Extension of Petition Validity' 

· • "Material Error" 

• "Substantial Change in Circumstances" 

• "New Material Information" 
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. ' 
' ' 

RFE & Denials ·on EOS Petitions 

' ' 

The Deputy Director will review and clear in writing, 
prior to the issuance of an RFE or final decision,· any 

· . . case invplving an extension of stay of petition validity · 
in a nonimmigrant classification where the parties 
and facts involved have not changed, but where the 
current adjudicating officer determines nonetheless 

· . · · that it is necessary to issue an RFE or deny the . 
application for extension of petition validity.·· 

, I 

' ' 

/ 
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Advanced Parole 
' 

· • A nonimmigrant in H-lB status with a pending 
· adjustment of status application may apply for and -- . · 

'receive advanced parole before leaving the u.s. . 
\ 

• Upon returning to the U.S. the nonimmigrant may be 
paroled in. 

• If the beneficiary wishes to continue H-lB 
employment with the previous H-lB petitioner, the 

· petitioner can then file an 1·129 requesting H-lB 
status. 

I 
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Adjudicating Petition for Beneficiary 
on Advanced Parole 

/ 

• lfthe previous granted H-lB status would have still 
been valid at the time the petition is filed for a. 
nonimmigrant requesting admittance as an H-lB, · 
. adjudicate as any normal EOS filing. 

. · • If the previous status would have already been • 
expired at the time of filing, adjudicate as any · 

' ' 

normal file that will be adjudicated as a split 
. decision. . 
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Requirements for Change of Status 
(COS)._ 

· • Beneficiary must be physically in the u:s. at the time of filing 

• Passport must be valid at the time of filing . · 

• , Departure is treated as abandonment until petition is-approved 

• Must be maintaining status 

· · • The petition must be filed prior to the expiration of the alien's . 
stay except that failure to file before the previously authorized 
period of stay expired may be excused under extraordinary 

· circumstances · · .· · · · · · · · 
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Change of Status ( COS}·Prohibitions · 

There are some nonimmigrant classifications that · 
do not permit a change to H-1B status. These 
classifications include, but are not limited to: 

· - J-1 exchange visitor, who is subject to the 2-year 
foreign residence requi'rement of section 212(e) 
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Change of Status ( COS)·Prohibitions 
(Cont'd) 

Restrictions on classifications that cannot change to H-lB 
status, among others: 

· - M·l student· 8 CFR 248.1(d) 

\. 

' ' 

· • If the education or training which the student received while 
an M·l student enables the student to meet the 

· qualifications for temporary worker classification the COS 
will be denied. (SEVIS 1-20 forms). 

i' 

• Must be maintaining status (1-94, 797, etc.) 

817 



Change of Status ( COS)·Prohibitions 
(Cont'd) 

' .. 

. Restrictions on classifications that cannot change. . 
., I. 

to H-lB status, among others: 
I , . 

- H-2B- An H-2B who has spent 3 years in the U.S. 
under 101{a)(15){H) and/or {L) ofthe INA may not. · 
seek extension, change status or be readmitted under .. · . 

. those sections until they are outside of the US for the 
. immediately preceding 3 months. 
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Change of Status ( COS)·Prohibitions 
(Cont'd) 

Restrictions on classifications that cannot change 
· to H-lB status, among others: 
( 

- H-3- An H-3 trainee who has spent 24 months in the 
US under 101(a}(15}(H} and/or (L} of the INA may not . 

I , ' 

seek extension,~change status or be readmitted under · 
those sections until they have resided outside of the 
US for the immediate prior 6 monthS. 
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F·l COS to H·lB 

· ·· • Interim Rule Published on4/8/08- Extends the period of 
OPT time from 12 months to 29 months for F-1 students who 

. have completed a STEM degree in the ·United States. 

'' I 

· • STEM:science, technology, engineering or mathematics 

• STEM extended OPT employment must be with a U.S. 
employer enrolled in the E-verify program 

• F-1students on OPT maintaining valid F .. l status until the 
. expiration of their OPT are authorized to remain in the U.S. for 

· . · up to 60 days after completion of their OPT to prepare for · 
. departure. · · 
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F·l COS to H·lB·"Cap Gap" 

Under the interim rule, the status and any 
employment authorization under 8 CFR 
274a.12(t){3){i){B) and (C) for an F-1 student who is 
the beneficiary of a COS petition will be automatically 
extended until October 1 of the FY in which the H-1B. 
visa is being requested where the H-1B COS petition is 
timely filed requesting an October 1 employment start 
date. 

The automatic extension is terminated ifthe H-1B 
petition is rejected, denied or revoked. 
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Requests for Evidence (RFE) 

• USCIS may issue an RFE and/or Notice of Intent to Deny (NOID) when · 
the petitione~ has failed to establish eligibility for the benefit being 
sought. 

• .The RFE should specifically state what is at issue and be tailored to . 
request specific types of evidence from the petitioner that directly . 
relate to the deficiency USCIS has identified. 

• The RFE should no~ require a specific type of evidence unless 
\ provided for by the regulations (e.g. an itinerary of service dates and 

· locations), nor request information that has already been provided .. 

• Officers should state what element the petitioner has failed to · 
. establish and provide examples· of documents that could be provided 
to cure the deficiency. 

822 



Approved Petitions 

• If provided, forward a duplicate to KCC for EOS or COS cases 

• If consulate notification is requested, the petitioner must -
provide a duplicate copy of the petition 

· • If a duplicate copy is not provided for consular notification 
-_ during the course of adjudication, the petitiOner will be . 

notified that they must file an 1-824 to notify the conslulate · , 
\ . 

. • Letter is found at: 0:\ Adjudications\1-824\4-Correspondence 

·- - · • ·_ PIMS process -

\ 
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Spl·it Decisions 

• Remember if a nonimmigrant in the U.S. wants to change 
nonimmigrant status or extend nonimmigrantstatus, they 
must be currently in nonimmigrant status at the time of filing 

· • The adjudication of the H-18 petition. of an alien currently in 
'' 

the U.S. has two distinct parts. AdjudicatiOn of the H-18 
petition and the adjudication of the COS or EOS request. · 

• ·If they are not in or maintaining status when filing an EOS or 
COS and we approve the H18 petition, we may deny the EOS 
or COS. This is called a split decision .. · 
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Split Decisions ( Cont' d)· 

• Approve the classification 

• Deny extension of stay (EOS) or change of status 
· (COS) 

• In order to effectuate the H-lB status, the 
· beneficiary would have to depart the United States 
. and re-enter on a valid H-lB visa (unless visa 
exempt). 
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Denials 

i When to use an 1·292 

. • When to use an 1·541 

· · • When to use both 

• Standard Denial formula -IRAC 

• gth Circuit rulings· 

I . 
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~ No Appeal Rights 

There are no appeal rights for: 

• Denial for failure· to pay the ACWIA or Fraud Detection 
and Prevention fee 

• Abandonment denials 

• The denial of an extension of stay {EOS) or a change of 
status {COS) portion of the petition 

. . .. :.· . 
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Systems Checks 
\ 

Ensure that you have completed all required systems 
· checks. 
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Summary 

• Burden of Proof and Standard of Proof 

• The Definition of an H!' lB Nonimmigrant Worker 

· • Filing Procedures and Fees · 

• Numerical Limitations and Exceptions 

• Position and Beneficiary Requirements 

• Petitioner Requirements 

• Labor Condition Application Requirements (LCA) 

• · Exceptions to the 6-Year Maximum Period of Stay 

• Adjudication of the Petition 
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· · Questions? 
'-· 

\ ' 

r , 

. r 

. I 

830 

I 

I 



WAC 
Page 2 

If the petitioner is requesting consulate/embassy notification, provide the following 
evidence in duplicate. Any document submitted to the U.S. Citizenship and Immigration 
Services (USCIS) containing a foreign language, must be accompanied by a full English 
lancuage translation that has been certified by the translator as complete and accurate, 
and that the translator is competent to translate from the foreign language into English. 

H·lRExtension beyond the Six-Year Limit: The U.S. Citizenship and Immigration Services 
(US CIS) finds that tne requested date for employment exceeds the six·year limit for the H · 
IB status. However, it is not clear from the record how the petitioner has determined the 
beneficiary qualifies to extend beyond the sixth-year. There are four ways a beneficiary 
may qualify to extend his or her employment beyond the sixth-year limit: 

1. Recapturing any time outside the U.S. including seasonal or intermittent 
employment, etc.; 

2. remaining outside the U.S. for 1 continuous year, enabling them to be eligible to 
start a new six year period, upon satisfying current CAP restrictions or exemptions. 

3. exemption from the six·year maximum limitation of authorized stay in H and/or L 
nonimmigrant status in cases of lengthy adjudication of the alien's lawful 
permanent resident status; or 

4. exemption from the sl.x·year maximum limitation of authorized stay in H and/or L 
nonimmigrant status when an H-IB nonimmigrant with approved 1·140 petition is 
unable to adjust status due to limitation on visa availability by country. 

Accordingly, the petitioner must choose one of the four reasons below and support it with 
the listed documentation to establish eligibility for extension beyond the six-year limit. 

Recaptured Time-A beneficiary may be able to extend his/her H ·lB nonimmigrant status 
past the six·year limit if there was time spent outside the United States. The amount of 
time a beneficiary may extend his/her status equals the amount of time spent outside the 
United States. 

To qualify for this exception, the petitioner must provide clear and convincing proof that the 
beneficiary qualifies for this exception. Submit the following: 

• Calculation of the total time in days spent outside the United States. 

• A copy of an itinerary showing departure and return dates. 

• Clear, legible copies of all passport pages including identification pages, visa pages, 
any page that has an entry or exit stamp on it, and blank pages. 

ATTACHMENT TO 1·797 
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WAC 
Page 3 

RECAPTURED TIME -General RFE Procedure: 

a.) Petitioner is requesting a. validity period that is beyond the six·year limit: 

IF ... 

The petitiOiler does not specifically request 
recaptured time, a.ri.d · · 

· . • no other RFE issues exist. · ·· 

The-petitioner does specificaily request 
recaptured time; but .. 

• the request "for recaptured time is 
unsupported; and 

• no other RFE iSsues exist. 

THEN ... 

. Oniy grant the .remaining 
eligible time without an · 
RFE ' :f· 

' • • ~j 

. !. 

Only ·grant the remaining 
eligible time without an ·· . 
RFE: . . -~ 

(Rev. 04~16·. 
09). ' 

RECAPTURED TIME CALCULATOR: There is a calculatOr in. the 1·129, H·1B, 'RFE 
folder. Use Windows Explorer to get to the calculator. It Will not 'work in "Word." 

. " ·., 

For more information on ~ec.aptiu-ed time see: .-See Matter ~fiT Ascent and Aytes meuio' 
dated 10/21/2005 located in the H ·lB, Le al Reference Info, Time Reca ture folder. :1 

OR 

One year outside the United States: If the beneficiary has resided or been physically 
present outside the United States continuously for the immediate prior year, he or she is 
eligible to begin again a new six·year limit, providirig they qualify for the current CAP 
restrictions or exemptions. Submit the following: 

• Calculation of the total time in days spent outside. the United States. 

• A copy of an itinera:rY showing departure and return dates. 

• Clear, legible copies of all passport pages including identification pages, visa pages, . 
any page that has an entry or exit stamp on it, and blank pages. 

OR 

Section 106(a), Sixth·Year Limitation Exemption Due to Lengthy Adjudication: There are 
special provisions for exemption from the six·year maximum limitation of authorized stay 

ATTACHMENT TO 1·797 
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Page 4 

in Hand/or L nonimmigrant status in cases oflengthy adjudication of the alien's lawful 
permanent resident status. The 21st Century DOJ Appropriations Act (November 02, 
2002) amends§ 106(a) of AC21 to permit H·1B nonimmigrants to obtain an extension ofH· 
1B status beyond the 6·year maximum p~riod, when: 

1. 365 days or more have passed since the filing of any application for labor 
certification, Form ETA 750, that is required or used by the alien to obtain status af:!. 
an EB immigrant, or 

2. 365 days or more have passed since the filing of an EB immigrant petition. 

Further, the 21st Century Department of Justice Appropriations Authorization Act, allows 
for the extension ofH·1B nonimmigrant worker status, for an alien who qualifies for this 
exemption, in one·year increments, until such time as a final decision is made: 

• to deny the alien's labor certification application, if it is required for the alien to 
obtain status as an employment based immigrant, or if the labor certification is 
approved, to deny the EB immigrant petition that was filed pursuant to the 
approved l~bor certification; or 

• to deny the alien's employment based immigrant petition; or 

• to grant or deny the alien's application for an immigrant visa or for adjustment 
of status to that of an alien lawfully admitted for permanent residence. . 

In order to establish eligibility for an extension beyond the 6·year maximum period, submit 
the following: 

• Verification from DOL that the labor certification application has been pending for 
365 days, if it is required for the alien to obtain status as an employment based 
immigrant, and that the petitioner is still pursuing its labor certification; 

• A copy of the Form I·797, Notice of Action, to show that 365 days or more have 
passed since an employment based immigrant petition was filed on behalf of or by 
the H·lB nonimmigrant beneficiary. 

• If the petitioner' s Form ETA-9089 was denied by the DOL, submit evidence from 
the DOL that the petitioner has appealed that decision and that the appeal is still 
pending with the Board of Alien Labor Certification Appeals (BALCA). 

• If the petitioner's employment based petition has been denied, submit evidence from 
the AAO (copy of I·797 or receipt notice) that the petitioner has appealed that 
decision and that the appeal is still pending. 

A'ITACHMENT TO 1·797 
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IMPORTANT! See Michael Aytes Memorandum dated December 05, 2006, Guidance on . 
Determinin-g Periods of Admission for Aliens Previously in H -4 or L-2 Status; Al;iehs , 
Applying for Additionalperiods ofAdmission beyond the H-lB Six ye~ Maximum;. ana 
Aliens Who Have Not Exhausted the Six-Year Maximum But Who Have Been Absent from . 
the United States for Over One Year. ·It is located in AC21, Legal Reference, folder. · .~ 

DECOUPLING H-4AND L-2 FROMH-1BAND L-lTIME>Time speritas an H"4 and,L-2. 
dependent no longer counts against the maximum allowable periods of stay available to 
principals in H -IB and.L-1 status. · · · 

PERIODS OF STAY INH-1B STATUS BEYOND THE SIX YEAR MAXIMUM: H·1B ~ens 
under AC2lneed ~ot be in H~lB status wheri requesting ·an additional period of stay :: 
beyond the six year m~uin. · 

• :1 

H-1B "REMAINDER" OPTION: .Pending the AC21 regUlations, USCIS for now will"allow 
an alien to elect either·(t) to be ~e~admitted for the "ren1ainde~': ofthe'initial six-year; . ·. 
admission period with~ut.being 'subject to the H-1B cap if preViously co'unted or (2) seek to 
be admitted as a "new" H-JBalien sub"ect to the H-IB ca . ·(Rev. 12·21·2006) · :• . 

OR 

Section 104(c). Sixth-Year Limitation Exemption· One·Time Protection Under Per Countrv 
Ceiling: On October 17, 2000, an exemption to the six-year H-1B limitation was created by 
The American Competitiveness in the Twenty-First Century Act ("AC21"), Public Law 106· 
313. Further, section 104(c) of AC21 enables H·1B nonim~igrants with approved 1·140 
petitions, who are unable to adjust status due to a limitation on visa availability by 
country, to be eligible to extend their H -1B nonimmigrant status until their application for 
adjustment of status has been adjudicated. An H-1B nonimmigrant may be eligible for this 
benefit even if he or she has exhausted the maximum 6-year period of authorized stay for 
H·1B nonimmigrants under INA214(g)(4). The statute states that the beneficiary must: 

(a) have a petition filed on his or her behalf for a preference status under INA 
203(b)(1), (2), or (3) (an employment based ("EB") I-140 petition); and 

(b) be eligible to be granted that status except for the per-country visa 
availability limitations. 

SECTION 104(c): Th~ beneficiary· musthaye an approve4I-140 but their visa has beep - ·· 
regressed (no visa available at time.of adjudication). For a "Visa Availability Bulletin';: go to 
the esc website. Just under the address bar there is "Links" bar. Click on the "USCIS" 
button and pick ~DOS Vis.a Bulletin" from the drop down menu. . - . . 

. . . ... ' " ' . 
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Extensions are granted in increments of up to three years. Although the law is fpr a ~ne­
time.protection under the per·countcy ceiliilg, USCIS recognizes that in some cases per . 
country limits may take more than thi-ee· years for the alien to be eligible to adjust. ' 

There is. no requirem'e~t that tl).e beneficiary,have a pending 1·485 to be eligible f9r th~ ·. 
One-Time Protection Under. Per Country Ceiling because if no Visa is available· there I-485 
will b~ rejected by data entcy. · ·· 

See December 2.7. 2005, Michael Aytes, In~rim.Guidance for Proo.essing.Form'l-140 
Employment-Based Immigr~nt Petitions and Form I ·485 and H -1B Petitions Affected:. by 
the American Competitiveness in the Twenty-First Century Act of 2000 (AC21)(Public Law 
106-313) in the Legal Reference folder under AC2i. . · · 

Any H-1B nonimmigrant who meets the statutory requirements above may be approved 
extensions of stay under AC21 Section 104(c) in increments of three years until a decision is 
made on the nonimmigrant's application for adjustment of status. In order to establish 
eligibility for an extension under this section submit .the following: 

• a copy of the alien's Form I-797, approval noticefor an I-140 immi~ant worker 
petition. 

Note: If the petitioner filed the I-140 and I-485 concurrently, and the I-140 has not yet 
been adjudicated then the petitioner may wish to seek exemption of the sixth-year 
limitation due to lengthy adjudication as shown above. 

H-lB EMPLOYER NOT THE SAME·AS 1·140 PETITIONER: AnH-1B worker can ge,t an 
H -1B extension under section 104 even if the .extension is filed by an employer other than · 
the one.who filed the approved I-.140. ·.. · · ·· · ., · · · · · :, 

There is not~g under AC21 section 104(c) that requires.that the ben~ficiary be worlqng . 
for the 1-140 petitio.ner in order to qua.lify foran extension beyond the 6-year maximw:D. .. 
p~riod ·of authoriZed stay for H~ lB nonimmigrants. The statute only states that the !i 

beneficiary must (a) have a petition filed on lris·or her behalf for a preference status under 
INA section'203(b)(l),(2) or (3) (an employment bas.ed ("EB" petition); and (b) be eligible to 
be granted that status except for the percc>Untry .limitations. This is reflected on page, 3 of 

. the June .19, 2001, <memo' by Michael D; Cronin on the "Initial Guidance of Processmg H~ lB · 
Petitions as Affected b the "AC21" Public Law 106-396". (Rev. 03-02~06) . . . 
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. Burden of Proof and Standard of 
Proof 

. . Adjudicator's Field Manual (AFM) ll.l(c) '• 
' . ' 

(' 

Burden of Proof 
The burden is on the petitioner to establish tbat he o.r she is 
eligible for the benefit sought. Matter of Brantigan, lli&N 
Dec. 493 (BIA 1966). . . 

Standard of Proof· 

The .standard of proof applied is the 11preponderance of the 
eviden~e" standard. Matter of Chawathe, 251&N Dec. 369 . 
(AAO 2010). . . . . 

. Preponderance of the evidence means that it is more likely 
. than not that the beneficiary qualifies for the benefit . . 
. sought. Matter of E·M·, 20 I&N Dec. 77 (BIA 1999). 
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Divisions of the H·lB Classification 
I 

• H-18 {181) Specialty occupation workers 

\, 

. • H-182 {182) Department of Defense (DOD) . 
, cooperative research and development project or 
. co-production project workers ·. I · 

• H-183 {183) Fashion models of distinguished . 
merit and ability 

838. 



Fees 

• Form 1·129 base fee (5325) 
• American Competitiveness and Workforce Improvement Act 

· · (ACWIA) fee (51,500 or 5750), with some exceptions 
• Applies to first petition and first extension request filed by an employer for a 
. · particular worker 

• Fraud Prevention and Detection Fee (5500) 
• Applies to all initial H~ 1B status· request filed by a specific employer for a 

· particular worker · · · 

• Public Law 111-230 fee (52,000) 
• Applies to initial H·1B status request filed by a specific employer for a 

particular worker if: 
. . •· The petition is filed on/after August 14, 2010 and before October 1, 2015 

and 

• The petitioner employs 50 or more employees in the U.S. and over 50% of 
. . those U.S. employees are in H·1B or L·1 nonimmigrant status 

• Premium Processing Fee (51,225), if requesting Premium Processing 
,Service . .. . . .~ 
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ACWIA Fee 

• U.S. employers with 25 or fewer full-time equivalent 
· employees, including all affiliated and subsidiary entities, 

must pay ~750 . 

• U.S. employers with 26.or more full-time equivalent 
employees, including all affiliated and subsidiary entities, 
must pay ~1,500 _/ 

\ 
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ACWIA Fee (Cant' d) 

The following entities are exempt from the ACWIA fee: 

• Institutions of higher education, as defined in the Higher 
Education Act of 1965, section lOl(a); 

• Nonprofit organizations or entities related to or affiliated with -
. institutions of higher education; 

• Nonprofit research organizations or governmental research 
organizations; . 

\ 

- • Primary or secondary educational institutions, private or public; 
_and · 

• Nonprofit entities that ehgage in an establiShed curriculum­
related clinical training program for students. 
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What are the numerical 
J, ' ' ' 

·. - '~limitations? · ·· 
' ' 

' ' 
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Numerical Limitations 

The total number of temporary workers who may be 
issued initial visas or otherwise provided 
nonimmigrant status for H·lB classification in a fiscal 
year is currently 65,000. This is known as the "cap." 

The cap applies to the principal H·lB nonimmigrant 
and not to the spouse and children of the H·lB 
nonimmigrant. 
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. . 

Numerical Limitation Exceptions'· 
Masters Cap · 

• The first 20,000 petitions filed on behalf of a 
beneficiary with a U.S. master's degree or higher 
are exempt from the cap. This is also known as · 
the advanced degree exemption or II master's 
cap." . 
- Any surplus over the 20,000 is then counted against the 

general cap. · · · 

• The master's degree (or higher) must be issued 
from a U.S. institution of higher education as 
.defined in section lOl(a) of the Higher Education 
Act of 1965 (Pub. law 89-329),20U.S.C.1001{a). 
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Institutions of Higher Education 

• "Institution of higher education" is defined by the Higher 
Education Act of 1965; · .. 

. · • Admit students holding a high school diploma (or .. 
equivalent); · 

• Are certified to provide higher education pursuant to 
state regulations and are accredited by a nationally 
recognized accrediting agencY; 

• Provide an educational program that awards a 
bachelor1s degree or a two-year program that awards 
credit toward such degree; 

' . 

· · • Quali~ as a pUblic or nonprofit institution· 
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Numerical Limitation Exceptions-
. Petitioners not subject to the cap . 
INA 214(g)(S)(A) and (B) 

• Institutions of higher education, as defined in the Higher 
· Education Act of 1965, section 101(a) 

. • Nonprofit entities that are related to or affiliated with an 
institution of higher education 
- All initial affiliation cases are adjudicated by the affiliation team. 

• Nonprofit research organizations' or governmental research 
I . 

organizations 
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Numerical Limitation Exceptions­
J·l Physicians with Waiver • 
• The beneficiary is a J-1 foreign medical graduate who receiVed a . 

waiver of the 2-year foreign residence requirement. 

. • The J-1 cap exemption applies only to medical doctors who 
have received a Conrad 20/30 waiver under INA 214(1) · 

• Must work for 3 years at a hospital designated by the Secretary 
of HHS as a: . 

1 Health Professional Shortage Area (HPSA); 
1 Medically Underserved Area (MUA); or 
1 Medically Underserved Population (MUP). 
j 

• The beneficiary is ineligible to change to another nonimmigrant 
visa classification or adjust status until this commitment is 

· fulfilled. · · 
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\...-

... ·Position a.nd Beneficiary · 
. . · Re;quirements for a 

· · . .Specialty Occupation 
.· .. . · _ Worker 

' .I .• 

' . . .... 
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· 181 Specialty Occupation Workers 

Section 214(i)(l) of the INA defines "specialty occupation~~ as an 
occupatiOn which requires: 

1) theoretical and practical application of a· body of highly 
specialized knowledge, ~ 

2) the attainment of a bachelor's degree or higher in a 
specific specialty (or its equivalent) as a minimum for entry 

.. into the occupation in the United States (emphasis added) 

. I . 
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Position Requirements 
- The petitioner must meet~ of the following four criteria: 

1) A baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the particular 
position; 

2) The __ degree requirement is common to the industry in parallel 
positions among similar organizations or, in the alternative, an 
employer may show that its particular position is so complex or 
unique that it can be performed only by an individual with a 
degree; . · . 

. 3) The employer normally requires a degree or its equivalent for 
the positions; or 

4) The nature of the specific duties are so specialized and 
complex that knowledge required to perform the duties is 
usually associated with the attainment of a baccalaureate or 
higher degree. · 
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. General Degrees 

, A degree in the general area of Business 
·.Administration may be insufficient to demonstrate .. 
that the beneficiary is qualified to perform a specialty 
occupation. However, a degree in Business 
Administration with a specific focus in a field of study 
related to the specialty occupation could qualify the 
beneficiary to perform the sp~cialty occupation. 

Example: A Business Administration Degree with an 
. · emphasis in accounting would likely qualify the 

beneficiary as an accountant, but would not, by itself, 
qualify him as an architect. 

851 : 
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Beneficiary Qualifications 

The petitioner must show that the beneficiary meets~ of the 
c, 

following four criteria: 

I 

1) The beneficiary holds a United States baccalaureate or 
higher degree required by the specialty occupation from an · 
accredited college' or university; 

2} The beneficiary holds a foreign degree determined to be 
equivalent to a United States baccalaureate or higher 
degree required by the specialty occupation from an 
accredited college or university; 

- RFE for educational evaluation if unable to determine if 
( . foreign academic program is equivalent to United States 
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. Beneficiary Qualifications (Cont'd.) 

• . G~nerally, the three-year foreign degrees are equivalent to 
three years of undergraduate coursework at a U.S. institution 

· of higher learning. 

' . 

• Four-year degrees can usually be considered equivalent to a 
U.S. bachelor's degree, but not always. 

·· • Focus on the course of study for the degree. Be careful not 
to penalize a beneficiary for the manner in which he/she 
obtains the degree (e.g., the beneficiary earns a four-year. 

· degree in three years, etc.). · 
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Beneficiary Qualifications'( Cont' d) . 
\.. --------------

3) The beneficiary holds an unrestricted state license, registration 
or certification which authorizes him or her to fully practice the . 
specialty occupation and be immediately engaged in that ,· · 
specialty in the state of intended employment; 

• Examples are occupations such as teachers, lawyers, 
engineers, architects, Pharmacists, . . . · · . . 

' ' 
• ·Not all occupations requiring licensure meet the definition of a 

specialty occupation (e.g., pilots, cosmetologists, flight 
instructors, barbers, taxi drivers) . 
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. Beneficiary Qualifications (Cont' d) 
4) The beneficiary has education, specialized training, and/or 
progressively responsible experience that is equivalent to 

· completion of a United States baccalaureate or higher degree in 
the specialty occupation, and has recognition of expertise in the 
specialty through progressively responsible positions directly 
related to the specialty. . 

•: If the beneficiary does not have a baccalaureate degree; 
equivalence can be shown with a combination of education and 

. . 

work experience. ·· · · · 

... ...__ ' 
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Degre,e Equivalence 
{Equivalence to completion of a college degree) 

If the beneficiary has knowledge, competence and practice in the .. · 
' 

specialty occupation that has been determined to be equal to a 
baccalaureate or higher degree as evidenced by one or more of the 
following: 

1) An evaluation from an official who has authority to grant 
. college-level credit for training and/or experience in the· 
· · specialty at an accredited college or university which has a 

program for granting such credit based on an 
individual1s training and/or work experience; 

. . 2}' The results of recognized college-level equivalency 
examinations or special credit programs, such as the 
College Level Examination Program (CLEP), or Program on· 
Non-collegiate Sponsored Instruction (PONSI); 

. . . .. - ::: ~ ~ ' -
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Degree Equivalence (C·ont'd) 
3) An evaluation,of education by a reliable credentials evaluation 

service which spe'cializes in evaluating foreign educational 
credentials; 

· • For purposes of equivalence, an acceptable evaluation of 
formal education should: · 

• Consider formal education only, not practical experience; 
• State if the collegiate training was post-secondary ·. 

education (e.g., whether the education in question was 
obtained after comp.leting the U.S. equivalent of high 

· school); 

• . Provide a detailed explanation of the material evaluated . 
rather than a simple concluding statement; and 

• Briefly state the qualifications and experience of the 
evaluator providing the opinion. 

I 

857 : 
I 



.Degree Equivalence (Cont'd) 

4) ·Evidence of certification or registration from a 
nationally-recognized professional association 

·· or society for the specialty that is known to 
· grant certification or registration to persons in 

, . the occupational specialty who have achieved 
a certain level of competence in the specialty; · 
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Degree Equivalence (Cont'd) 

5) ·A determination by the Service that the 
. equivalent of the degree required has been 

.. · acquired: . 
• through a combination ofeducation, specialized 

. . training, and/or work experience in areas related to . 
. the specialty 

AND 
• · that the alien has achieved recognition of expertise. · 

in the specialty occupation as a result of such 
training and experience. 
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Degree Equivalence (Cont'd) 

For purposes of determining equivalency to a 
baccalaureate degree in the specialty, three years of 
specialized training. and/or work experience must be 
demonstrated for each year of college-level training the 
alien· lacks. , · 

· For equivalence to an advanced (or Masters) degre~, the · 
alien must have a baccalaureate degree followed by 21 

. least five years of experience in the specialty. 
. . 

If required by a specialty, the alien must hold a Doctorate 
degree or its foreign equivalent. The petitioner cannot 

I . use a combination of education, training and/or work 
experience to demonstrate eligibility in this situation. 

I 
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. Degree Equivalence (Cont'd) 

· . It must be clearly demonstrated that: 

• the alie~'s training and/or work experience 
included the theoretical and practical application 
of specialized knowledge required by the specialty 
occupation; · 

• the alien's experience was gained while working . 
I ' 

with peers, supervisors, or subordinates who have 
a degree or its equivalent in the speci~lty. · . 

· occupation; and 

• the alien has recognition of expertise in the 
specialty. 
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Degree Equivalence (Cont'd) 

Recognition of expertise in the specialty should be 
evidenced by at least one type of documentation · 
such as: . , 

· 1. Recognition of expertise in the specialty occupation. by at 
least two recognized authorities in the same specialty 
occupation; 

2. Membership in a recognized foreign or United States 
· · association or socjety in the specialty occupation; 
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Degree Equivalence (Cont'd) 

3. Published material by or about the alien in professional 
publications, trade journals, books, or majornewspapers; 

4. . Licensure or registration to practice the specialty 
occupation in a foreign country; or 

5. Achievements which a recognized authority has determined 
to be significant contributions to the field of the specialty 
occupation. · 

863 



Degree Equivalence (Cont'·d) 

Recognized authority 

·A recognized authority is a person or an organization with. 
expertise in a particular field, and the expertise to render 
the type of opinion requested. · 
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Degree Equivalence (Cont'd) 
I 

. ' 

Ultimately, the adjudicating, officer makes the final 
' ' ' ' 

determination that the equivalent of the degree 
required by the specialty occupation has been acquired 

· through a combination of education, specialized . 
training, and/or work experience in areas related to the 
specialty, and that the alien has achieved recognition of 

I 

. · · expertise in the specialty occupation as a result of such 

training and experience. 
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· Licensing Requirements 
If the occupation (not the duties) requires a state or local ·. · · 

.. license the alien must: 
'"' . ' 

• Have a permanent license, or 

• Have a temporary license, or 

• Be eligible for a permanent license, except for 
· administrative reasons, e.g. need Social Security# or 
. DHSpermission to be employed to receive licensure. 

' ' 

• If all other requirements are met, allow for 1 year to obtain 
the permanent license. · 

866 i 
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Temporary or Provisional License · 

' . .' 

• ·If a temporary license is available in the state of . 
employment, and the beneficiary is allowed to fully 
perform the duties of the occupation without a . 
permaneQt license, then H-lB classification may be . 

· granted. . 
\ 

r· 

· . • If otherwise approvable, the petition may be granted 
. ' 

for one ~ear or for the period that the temporary 
license is valid, whichever is longer. · 
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Permanent Licenses 

•. A petition can be approved up to three years for 
beneficiaries who have permanent licenses 

• . Permanent licenses will still have an expiration date 
. and may have renewal requirements listed. 

• Expiration dates on permanent licenses have no bearing on 
validity dates given. If otherwise eligible, the petition may 
be granted for up to three years. 

' J 

\~ 
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Occupations that Typically Need a License 

• Public school teachers requir~ teaching credentials, 
certificates, or licensure 
. -Should have license/certification in the area of· 

intended employment · . · 
-Some require special certification. Example: special 
· ·education teachers 

• Some charter school and/or private school teachers 
depending on the State or charter agreement 

• Most healthcare occupations 
• Engineers offering services to the public 
• Architects 
• Lawyers 

.J 
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Unce·rtified Health Care Workers 

On or after July 26, 2004, if an alien seeks admission to the 
U.S., a cha·nge of status, or an extension of stay, the alien . 

. ' 

must provide evidence of health care worker certification 
. if the primary purpose for coming to or remaining in the 

U.S. is employment in the affected health care 
occupations. 

. .... 

- Certification should not be confused with licensure. 

. '· 
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· Uncertified Health Care Workers 
" ' 

·Unless they have been certified, aliens in the following 
' ' 

seven (7) fields are inadmissible to the United States 
under section212(a)(S)(C) ofthe Act as uncertified 
health care workers: 

1. Nurses 

. 2. Physical Therapists 
3. Occupational Therapists · 

4. Speech Language Pathologists &.Audiologists · . 

. s. Medical Technologists 
6. · Medical Technicians 

7. Physician's Assistants 
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-Uncertified Health Care Workers 
. • In this category, nurses include: 

· • licensed practical nurses 

• licensed vocational nurses · · . 
. ' 

• Registered nurses . 

• Medical technologist are also called Clinical . 
Laboratory Scientists 

• Medical technicians are also called Clinical Laboratory · 
Technicians 
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. Health Care Worker Certifications 

At this time, only three entities are approved by USCIS 
' ( 

· to certify health care workers: · 

• Commission on Graduates of Foreign Nursing Schools 
. {CGFNS)- issue certificates for all health care workers · 

• Foreign Credentialing Commission on Physical Therapy 
{FCCPT) ~issues certifications for physical therapists 

' / 

• National Board for Certification in Occupational. 
Therapy {NBCOT)- issues certifications for 

. occupational therapists · 
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Health Care Degree Requirements 

• Generally, Nurses, Medical Technologists and Medical 
Technicians require less than a baccalaureate degree . 
for minimum entry into the field. 

• ·Physical Therapists, Occupational Therapists and 
Physician's Assistants require a baccalaureate degree. 

· · • Speech language Pathologists & Audiologists may 
· require a Masters degree. 

( 
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Nurses · 

• Most nursing positions do not require a person with a 
four-year degree in. the specialty occupation. 

( 
' ', 

• To qualify for H-18 classification, the institution 
· and/or the duties of the position must be specialized. 

~-/ I ' 

• Foreign Degrees entitled "Bachelor of Nursing 
Degree" may not be equivalent to a 4-year U.S. .. · 
degree ' 

• If approving_ an H-lB Nurse, (or any position requiring 
a nursing degree) you must have· SISO s·ign-Off. · 
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Nurses (Cont'd) 

\ 

In contrast to general RN positions, certain 
specialized nursing occupations may require a 
4 year bachelor's orhigher degree in a 
specific specialty: 

J 

. I 

· • Clinical Nurse Specialists (CNS) 

· • Certified Nurse Practitioner (NP) 

· • Certified Registered Nurse Anesthetist (CRNA) 

• NurseJ·Midwife (CNM) 
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Nurses (Cont'd) 

• · Certain other nursing occupations, such as an upper­
. level"nurse manager" in a hospital administration 

. . position, may be H-lB equivalent since admini~trative · 
, , r 

positions typically require, and the individual must 
. . 

hold~ a bachelor's degree. 

• Nursing Services Administrators are generally 
I 

supervisory level nurses who hold an RN, and a 
· · graduate degree in nursing or health administration. 
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Physicians 
All H-lB petitions filed for a physician must include 
evidence that the beneficiary:· . 

' ' -

.. •Has a full and unrestricted license to practice medicine in 

a foreign state; 

OR 

, •has graduated from a medical school in the United States 
· · or in a foreign state. 
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Physicians (Cont'd} 
Petitions for physicians performing direct patient 
care must include: 

- I 

• Evidence that the beneficiary has the license or · 
authorization required by the state of intended 
employment to practice medicine 

OR 

• Evidence that the beneficiary is exempt from law from 
the licensing requirement 

I .- .. 
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Physicians (Cant' d) 

Unless the beneficiary is of national or international renown in the 
field of medicine, the petitioner must establish that the beneficiary: 

- Will be employed primarily to teach and/or conduct 
research for a public or nonprofit private educational or · 

' . 

research institution or agency and no patient care will be 
performed, except that which is incidental tothe physician's 
teaching or research 

·OR ... 

/ 
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Physicians (Cont'd) 

The beneficiary has: . 

• passed the Federation Licensing Examination (or 
equivalent examination as determined by the Secretary 
of Health and Human Services) Q! · 

• is a graduate of a United States medical school; 

AND 
• has competency in oral and written English 

(demonstrated through passage of a proficiency test 
· given by the Educational Commission for Foreign 
Medical Graduates (ECFMG)); 2! 

• · is a graduate of a school of medicine accredited by a 
body or bodies approved for that purpose by the 
Secretary of Education. 

I 
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Physicians- M,edical Residents 

, • . Recent medical graduates who are completing their internship 
are referred to as Medical Residents. 

• Medical Residents may have temporary licenses. 

• Exceptions: New York does not issue temporary licenses to 
their Medical Residents. They can be approved for up to 
three years. 

• Evidence of no licensing requirement is needed for hospitals 
in other states. · 
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· · H·lB Petitio:ner · . · 
' " 

' ' 

.· ·Requirements .· · , 

'' ,.,- ' 
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,, 

\ 

United States Employer · 

'' 

8 C.F.R. § 214.2(h)(4}(ii) defines this as: 
\ 
I ', 

A person, firm, corporation, contractor·or o~her 
association or organization in the U.S. which: 

1. Engages a person to work within the U.S. 

" 2. Has an employer-employee relationship with respect 
to employees under this part; and 

3. Has an IRS tax identification number· 

\ 
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United States Employer (Cont'd) 
) ' 

The 8 CF~ 214.2(h)(4)(ii) definition of "U.S. Employer" also 
-·· 

states that an employer- employee relationship i~ 
indicated by the fact that t,he petitioner may: . 

• . hire, 
' • . pay, 

• . fire, · 
I 

• . superv1se, or 

• otherwise control the work of the beneficiary. 
, r , 

I 

I 
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Employer-Employee· Relationship r 

~ 

• In addition to the other requirements for an H·lB visa, a · 
petitioner must satisfy the requirement that it is a U.S. 

. employer or an agent. 

• The petitioner must establish that a valid employer­
employee relationship exists (or will exist) between itself 

·. and the beneficiary, and that the relationship will continue 
to exist throughout the requested H-lB validity period. 
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Agents · · \ 

• Under 8 CFR 214.2(h){2){i){F) ·it is possible for an . . 
"agent" to file an H-lB petition. 

• The beneficiary must be one who is traditionally 
self-employed or who uses ag;~Rts:.to arrange short 
term employment on his/her behalf with . 

· numerous employers orin cases where a foreign 
employer authorizes the agent to act on its behalf. 

,, An· agent may be: 
• The actual employer {performing the function of an 
. employer); 
• a representative of both the employer{s) and the 

beneficiary; or 
· • A person or entity authofiied.by the employer to act 

for {or in place of) the employer. 
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Agents ( Cont' d) 

• An agent functioning as an employer must: 
- Guarantee wages and other terms and Conditions of employment by 

·. contractual agreement with the beneficiary 
- Provide an itinerary of definite employment and information on other 

planned services. 

· • An agent in business as an agent must: 
- Provide a complete itinerary of services or engagements (including dates, 
· names and addresses of actual employers, and names and addresses of 
. venues). 
- Contracts between the employers and the beneficiary may be required in 

questionable cases. 

• However, the fact that a petiti.on is filed by an agent who is not the 
actual employer does not change the requirement that the end· 
employer have a valid employer-employee relationship with the . 
beneficiary. 
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Purpose of January 8, 2010 
Memorandum 

"Determining Employer-Employee Relationship for Adjudication of H· 
18 Petitions, Including· Third-Party Site Placements" Donald Neufeld 

· · Memo 

• This memOrandum is intended to be a forward-looking document 
' ' I o ' 

and is not intended to be used by adjudicators to re-adjudicate 
previously approved petitions. · 

• The memorandum and AFM update were issued to provide clear 
· guidance in the context of H-18 petitions on the requirement that 
the petitioner establish that an employer- employee relationship . 
exists, and will continue to exist with the beneficiary throughout 
the duration .of the requested H-18 _v~lidity period: ... 
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January 8, 2010 Memorandum 

• USCIS interprets the employer-employee relationship to 
be the 11Conventional master-servant relationship as 
·understood by common-law agency doctrine." 
Nationwide Mutua/Ins. Co. v. Darden, 503 U.S. 318, 322-
23 (1992). 

• This common law test requires that all characteristics of 
the relationship be assessed and weighed with no one 
factor being decisive. 

' '.. -~. ... ~ . . . 
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Third Party Placement 
I 

. • Third party placement is the placement of a beneficiary at a 
· work site that is not operated by the petitioner. This is a 

common practice in some industries. 

- • Third party placement may make it more difficult to assess · 
whether the requisite employer-employee relationship exists . 

· . · and will continue to exiSt. . · · 
' ' 

• . Third party placement arrangements can meet the employer-
. ' 

employee relationship requirement, but sometimes they do 
not. 

. ) 
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The Right to Control. . 

• USCIS must look at many factors to determine whether 
the petitioner has the right to control the beneficiary . 
such that a valid employer-employee relationship exists ... 

• The petitioner must establish that it has the right to 
·· control when, where, and how the beneficiary periorms 

the job. 
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Right to Control vs. Actual Control 
1'- I 

. • The right to control the beneficiary is different from 
actual control. 

• An employer may have the right to control ~he 
beneficiary's job-related duties and yet not exercise .. 
actual _control over each function. performed by that 
beneficiary. 

• The employee-employer relationship hinges On the right 
to control the beneficiary. 

. I. 
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· Factors· to Consider 

1. Does the petitioner supervise the beneficiary and is such 
supervision on or off-site? 

2. · If the supervision is off-site, how does the petitioner 
• . · maintain such supervision, e.g., weekly calls, reporting 
· , back to the main office routinely, or site visits by the . 

. petitioner? 

• ! ~ ' 

3. Does the petitioner have the right to control the work of 
the beneficiary on a day-toiday basis if such control is -_ 
required? . . 

4. Does the petitioner provide the tools or instrumentalities 
-_- needed for the beneficiary to perform the d~ties of __ _ . _ . _ 

employment? 
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Factors to Consider 

5. Does the petitioner hire, pay, and have the ability to fire 
the beneficiary~ 

I 

6. Does the petitioner evaluate the work-product of the 
· beneficiary, e.g. progress/performance reviews? · · 

. 7. Does the.petitioner claim the beneficiaryfor tax purposes~ · 
. . 

8. Does the petition~r provide the beneficiary any type of 
' . 

employee benefits~ 

9. Does the beneficiary use proprietary information of the 
· petitioner in order to perform the duties of employment~ 
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· · Factors to Consider 

10. Does the beneficiary produce an end-product that is 
directly linked to the petitioner's line of business? 

Remember: No single/actor is dispositive. 
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Self Employed Beneficiary­
Sole Stockholder 

. • USCIS acknowledges that a sole stockholder of a corporation 
· . can be employed by that corporation asthe corporation is a 

separate legal entity from its owners and even its sole owner. · 
See Matter ofAphroditel 171&N Dec. 530 (BIA 1980). 

• If a petitioner is able to shawl through evidence (e.g.l 
documentation that there is an .independent Board of 
Directors) that in fact the corporation has the independent 
right to control the employment of the owner/majority . 
shareholder~ then the petitioner may be able to establish a · 

· valid employer-employee relationship. 
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Self Employed Beneficiary-
•. 

Stockholder 

_ • In determining whether a valid employer-employee 
relationship exists between a stockholder petitio~er (the 
corporation) and the beneficiary, the adjudicator must . 
determine whether it is the corporation that has the· 
independent right to control the work of the employee. 

• However, an H-lB beneficiary/employee who owns a 
· majority of the sponsoring entity and who reports to no one 

but him or herself may have difficulty establishing that a valid 
employment relationship exists in that the beneficiary, who 
is also the owner, may not be able to establish the requisite 
"control." See generally Administrator, Wage and Hour 
Division v. Avenue Dental Care, 6·LCA-29 (AU June 28, 2007) 
at 20-21. 
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Additional Factors for Majority 
Shareholders and Sole Owners 

•, Whether the petitioner can hire or fire the beneficiary or set 
··rules or regulations on the beneficiary's work; 

• Whether the petitioner supervises the beneficiary's work 
and, if so, to what extent; 

. • Whether the beneficiary reports to someone higher in the · 
petitioner's organization; 

· • Whether the beneficiary is able to influence the petitioner 
and, if so, to what extent; and/or 

• Whether'the parties intended the beneficiary to be an 
employee, as expressed in written agreements or contracts. 

Please note: These petitions are adjudicated by the EIR team. 

899 



'Meeting the Test 

• The petitioner meets the relationship test if in the totality 
of the circumstances it presents evidence to establish by a 

( 

preponderance of the evidence its right to control the 
beneficiary's employment throughout the duration of the 
term of employment 

• Officers should be mindful of the nature of petitioner's · 
· . business and the type of work done by the beneficiary. 

/ r 

· • Furthermore, not all or even a majority of the listed criteria 
' ' 

need be met; hoWever, the fact finder must weigh and · · , . 
compare a combination of the factors in analyzing the facts 
of each individual case. 
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' . 

Documentation of the Employer-
. ' 

' 

· . Emp.loyee Relationship 
• I 

' ' 

• The evidence should provide sufficient detail that the 
· employerand the beneficiary are (or will be) engaged in 
· a valid employer-employee relationship. · 

' ' 

· • If the employer will not have the right to control the 
· employee as required, the petition may be denied for 

r failure of the petitioner to satis~ the requirements of 
being a U.S. employer under 8 CFR § 214.2(h)(4)(ii). 
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Evidence of the Relationship in Initial 
' I 

H'·lB Petitions 
I 

. The petitioner can demonstrate an employer~ employee 
relationship by providing a combination of the following or 

· similar types of evidence: · 

1. A complete itinerary of services or engagements; 
2. Copy of signed Employment Agreement between the 

petitioner and the beneficiary detailing the terms and 
conditions of employment; 

3. Copy of an employment offer letter that clearly 
describes the nature ofthe employer"'!' employee 
relationship and the services to be performed by the 

· · . beneficiary; 
4. A description of the performance review process; 
5. Copy of petitioner's organizational chart, demonstrating . 

· benefici~ry' s supervisory chain; · 
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Evidence of the Relationship in· Initial 
H·lB Petitions ( Cont' d) . 

6. Copy of relevant portions of valid contracts between 
the petitioner and a client (in which the petitioner 
has entered into a business agreement for which 
the petitioner's employees will be utilized) 
• that establishes that while the petitioner's employees · 

are placed at the third-party worksite, the petitioner · 
will continue to have the right to control its · , 
employees;· · 

/ 

903 



Evidence of the Relationship in Initial 
H·lB Petitions (Cont' d) 

7. Copies of signed contractual agreements, statements of work, 
work orders, service agreements, and letters between the 

· · petitioner and the authorized officials of the ultimate end- · 
·client companies where the work will actually be performed 
bythe beneficiary, which provide information such as: . 
• a detailed description of t~e duties the beneficiary will periorml 

• the qualifications that are required to perform the job duties~ 

• salary or wages paid1 hours worked1 benefits~ 

• a brief description of who will supervise the beneficiary and 
their duties, and 

. • any other related evidence; and/or 
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· Evidence of the Relationship in Initial 
H·lB Petitions ( Cont' d) 

8. · Copy of position description or any other documentation 
that describes: 

• the skills required to perform the job offered/ 
I 

• the source of the instrumentalities and tools needed to 
. ' 

periorm the job1 

· • the product to be developed or the service to be provided/ 

• the· location where the beneficiary will perform the duties/ 

• the dur~~ion of the relationship between the petitioner 
and beneficiary/ · · 

. ' ,·· ., ' . .. . . . 

• whether the petitioner has the right to assign additional 
duties/ 
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Evidence of the Relationship in Initial 
·H-18 Petitions ( Cont' d) 

• the extent of petitioner's discretion over when and 
· how long the beneficiarywill work, 

• the method of payment, 

•. the petitioner's role in paying and hiring assistants to 
be utilized by the beneficiary, 

· • whether the work to be periormed is part of the 
regular business of the petitioner, 

• the provision of employee benefits, and 
\ 

· • the tax treatment of the beneficiary in relation to the 
• • ' "i 

. petitioner. 
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Itinerary Requirement 

. lfthe petition requires the beneficiary to perform 
services at more than one work location, 8 CFR 
214.2(h)(2)(i){B} requires the petitioner to submit a. 
complete itinerary of services or engagements 
detailing: · · 

I 

· · . • The dates of each service or engagement; 

• • And the names and addresses of the 
establishment, venues or locations where the , 

· . services will be performed. 
• f 
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Other Requirements: Export Control 

• Petitioners are required to answer Part 6 ~~certification 
I 

Regarding the Release of Controlled Technolog'y or 
Technical Data to Foreign Persons in the United States" 
of Form 1-129. 

• If a petitioner did not answer this question, the 
adjudicator must issue a RFE. 

• The RFE for Export Control is located in O:Common. 
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Debarment 

· • In accordance with 20 CFR 655.855, DOL notifies USCIS about ·. 
· organizations that have engaged in certain actions that render . 

. them subject to mandatory debarment (212(n)(2)(C)(i) and (iii). 
. . 

• · During a period of debarment, USCIS is prohibited from 
approving any petitions filed by the petitioner (including pending 

' I \o ' 

petitions filed prior to the period of debarment). 

• The ban does not generally affect previously approved petitions. 

909 



. \,..__ 

·· .. ·Labor Condition· ... ·. . 
' ' ' 

Application( LCA . · 
' ...., ' 

I 
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Labor Condition Application (LCA)· 
General Requirements 

• DOL Form ETA 9035 

. • Every 1-129 petition for H-lB classification must have an 
LCA.* 

' .. 

• LCA has to be certified by Department of Labor {DOL} prior 
to filing 1-129 petition. 

• The LCA does not constitute a determination that the 
occupation is a specialty occupation. 

\ 

*(Except H-182 petitions for DOD research project workers) . 
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Labor Condition Application (LCA)· 
' 

General Requirements (.Cont'd) · 

• Validity dates · employment may only be authorized for 
these dates. The approval dates on the petition cannot be 
outside the range of the LCA start and end-dates. 

• LCAs for multiple beneficiaries ·In some cases DOL may 
. J 

· issue an LCA that is valid for more than one beneficiary. 

- Because only one alien can be on an H·lB petition, the same LCA 
can be used for multiple petitions if it is designated so on the LCA. 

. - Petitioner must submit a list of all the prior petitions filed using 
this LCA each time a new petition is submitted. 

,/ 
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. Labor Condition Application (LCA)· SMSA 

'·. 

An LCA is required for each Standard Metropolitan Statistical 
Area (SMSA) where the beneficiary will be working: 

• This is an area designated by DOL. · , 

• Usually an SMSA follows county lines, but not always 

• We do make some exceptions to crossing SMSA lines in 
. · large metropolitan areas like LA/Orange/Riverside/San. 

Diego Counties 

• More than one work location may be listed on an LCA. . 
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labor Condition Application (LCA)· 
Review 

• Check validity dates of the LCA 
. ~ 

\ . 

• The LCA must reflect the specialty occupation that the 
beneficiary will be employed in 

• The LCA must reflect the location where beneficiary will be 
working 

• If the beneficiary is to work at multiple sites in more than one 
SMSAs, all SMSAs must be listed on the LCA. Multiple work 

- locations may be included on the same or separate LCAs. 
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Labor Condition Application (LCA)· 
· R.eview (Cont'd) 

• In the event th~t the duties of the proffered position do 
not correspond with the occupational specialty certified on · 
the LCA, you may issue a request for evidence for: 

. • an LCA, certified prior to the date of the filing of the r 

present petition, for the occupation that corresponds to 
· the proffered duties. 

• further clarification of the proffered position that. . 
confirms the occupation on the LCA is correct for the 
position. · · 

• Note: SISO concurrence is required for issuance of this RFE. 
, I 
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Labor-Condition Application (LCA)· 
Review (Cont'd) 

• The petitioner must obtain the LCA before filing t~e H-18 
petition. v 

• Therefore, the LCA must have a certified date that is on or 
before the receipt date of the 1-129 H-18 petition. 

· • If the LCA is obtained after the filing of the 1-129 H-18 petition 
{or not obtained at all), the petition shall be denied. 
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. . 

· · Limitations. on Stay· · -

. ' 

', 

' ( 
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· Initial Period of Stay 
I . 

• For specialty occupations, the validity period may be · 
for up to three years . · 

• may not exceed the validity period of the 
corresponding LCA . · . 

• may be limited by other factors (e.g., tempOrary 
licensure, contracts, etc.) 
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Li~mitations on Stay 

8 C.F.R. 214.2(h){13)(iii)(A) 
~ 

· • An H-1B alien in a specialty occupation ... who has spentsix 
years in the United States under section 101(a)(15)(H) and/or 
(L) of the Act may not seek extension, change status, or be 
readmitted to the United States under section 101(a)(15)(H) or 
(L) of the Act unless the alien has resided and been physically 
present outside the United States, except for brief trips for 
business or pleasure, for the immediate prior year. 
-_If a petitioner is seeking to start a new 6-year period for a · . 

( beneficiary who has already spent time in H or L status, · 
, make sure that they have been outside of the U.S. for at 
least one year. Brief trips to the U.S. are not interruptive of 

. the 1-year period but do not count toward the 1-year 
. period. . · · 

I 
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. . · Adjudication of th-e 
Petition · 

· 92o 1 



Consulate Notification 

• If the beneficiary is not in the U.S. they are not 
' 

.· · eligible for a change of status or an extension of stay. 

• If we approve the H-lB petition we will send a 
' . ' 

. duplicate copy of the approved petition (if one has 
- ' ' 

been provided) to the consulate (through KCC) in the 
\ 

. beneficiary's foreign country. 
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Requirements for Change of Status 
(COS) 
• Beneficiary must be physically in the U.S. at the time of filing 

• Passport must be valid at the time of filing 

/' 

• Departure is treated as abandonment until petition is approved 

• Must be maintaining status 

• The petition must be filed prior to the expiration of the alien's · 
. stay except that failure to file before the previously authorized 

period of stay expiredmay be excused under extraordinary 
circumstances · 
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. Change of Status (COS)·Prohibitions 
There are some nonimmigrant classifications that do not 

I 

permit a change to H-lB status. These classifications 
include, but are not limited to: 

- J-1 exchange visitor, who is subject to the 2-year foreign 
residence requirement of section 212(e) 

. • There are special waiver requirements for J-1 foreign medical graduates. . 

- A J-2 dependent of a J-1 Conrad doctor cannot COS to any other 
nonimmigrant classifications except H-4 until the principal 

· fulfills the three-year commitment as he/she is subject to the · 
same conditions of the waiver as the principal J-l. ·.(Approval of , · 
J-2 COS toH-1B requires SISO and ACD concurrence.) 
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Change of Status .( COS)·Prohibitions 
(Cont'd) . 

Restrictions on classifications that cannot change to H-lB · 
-status, among others: . . 

- M·l student· 8 CFR 248.1(d) 

\ 

'·· 

. • If the education or training which the student received whil'e 
an M·l student enables the stude-nt to meet the 

· qualifications for temporary worker classification the COS · 
will be denied. (SEVIS 1·20 forms). 

• Must be maintaining status (1·94, 797,.etc.) 
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. Change of Status ( COS)·Prohibitions · 
(Cont'dl ~ · 

Restrictions on classifications that cannot change · 
to H-lB status, among others: 

. - H-2B- An H-2B who has spent 3 years in the U.S ... 
under lOl(a){lS){H) and/or(L) of the INA may not · 
seek extension, change status or be readmitted under 
those sections until they are outside of the US for the 
immediately preceding 3 months. · 

I 925 



·Change of -Status ( COS)·Prohibitions 
(Cont'd) 

' . 

Restrictions on classifications that cannot change 
· to H-lB status, among others: . 

- H-3 -An H-3 trainee who has spent 24 months in the 
·us under lOl(a)(lS)(H) and/or (L) of the INA may not 
seek extension, change status or be readmitted under 

I 

those sections until they have resided outside of the 
US f9r the immediate prior 6 months. 
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F·l COS to H·1B·11Cap Gap" 

· ·Under the interim rule, the status and any . 
employment authorization under 8 CFR --
274a.12{c)(3)(i)(B) and (C) for an F-1 student who is 

. the beneficiary of a COS petition will be automatically 
extended until October 1 of the FY in which the H-1B . 

· visa is being requested where the H-1B COS petition rs ~ 

timely filed requesting an October 1 employment start 
· date. · 

. \ 

The automatic extension is terminated if the H-1B 
· · petition is ~ejected, denied or revoked. 
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Requests for Evidence (RFE) 

• USCIS may issue an RFE and/or Notice of Intent to Deny (NOID) when 
the petitioner has failed to establish eligibility for the benefit being 
sought. · . 

• The RFE should specifically state what is at issue and be tailored to 
request. specific types of evidence from the petitioner that directly 
relate to the deficiency USCIS has identified. 

• The RFE should no_t require a specific type of evidence unless 
provided for by the regulations (e.g. an itinerary of service dates and 
locations), nor ·request information that has already been provided. 

• Officers should state what element the petitioner has failed to 
establish and provide examples of documents that could be provided 
to cure the deficiency. 
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Split. Decisions 

· · • Remember if a nonimmigrant in the U.S. wants to change 
nonimmigrant status or extend nonimmigrant status, they 

· must be currently in nonimmigrant status at the time of filing 
' I 

• the adjudication of the H·lB petition of an alien currently in 
. the U.S. has two distinct parts. Adjudication of the H·lB 
· petition and the adjudication of the COS or EOS request. 

• If they are not in or maintaining status· when filing an EOS or 
· COS and we approve the HlB petition, we may deny the EOS 

or COS. This is called a split decision. · 

( 
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. Questions? 

\ 
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Div 1 Roundtable Summary · 11/10/2010 

Agenda Items 

1. Discuss 'Rules/Standards of Evidence' - "preponderance standard" (either 
with or without PP) 

2. Discuss EER, Bobbie Johnsons email regarding validity dates and not giving 
special treatment to companies (i.e. Cognizant) 

3. Discuss 'Assertions vs. Documentation" and place it into context with type of: 
entity, totality of evidence and the "preponderance" standard. 

4. Time permitting - open it up to the floor for general questions. 

Attendance- Div 1 (ISOs, SISOs, ACD), EB Seniors, Other divisions' ISOs assisting 
with H·1B adjudication, CFDO, Counsel, QA 

1. Discussed "Rules/Standards of Evidence: There are three Standards: 

• Preponderance (51%) · 
• Clear and Convincing· 
• Beyond Reasonable Doubt 

The standard of proof applied in most administrative immigration proceedings is the 
"preponderance of the evidence" standard. 

*Refer to Aytes Memo (01(11106) that discussed Burden of Proof and 
Standard of Proof for guidance. 

2. Discuss the submitted contracts/MSAs vs. the requested employment date. 

*Refer to Bobbie Johnsons email sent July 28, 2010 and previous roundtable 
note dated 10·21·10 for guidance. 

Answer to questions on how to grant the validity date: 

Officers should look at the totality of the circum~;~tances and other factors such as: 
reputable companies vs. 10/25/10 companies; history of :filings; FID's records ... etc. If 
the petitioner is a reputable company who has had a ,good filing history, never 
benched its employees, then the validity date may be determined based on general · 
terms and conditions listed in the submitted MSAs. Officers do not need to send out 
an RFE asking for a particular document to justify the requested employment date. 
On the other hands, if officers do not know anything about the petitioner who just 
happens to be in the 10/25/10 category, or do have reasons to.believe that the 
petitioner may have been an H1B violator (i.e. FID), then they should scrutinize the 
petition, RFE, limit the requested employment date and possibly deny the case if the 
petitioner do not establish the validity of the requested employment date. 
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3. Discuss "Assertion vs. Documentation" 

Assertion is the petitioner's statement in the petition. Documentation is evidence 
that verifies the assertion. Officers do not need to request documentation for every 
assertion. Again, officers should look at the totality of the evidence and apply the 
"preponderance" standard. Depend on the petitioner and its nature of business, 
duties asserted by the petitioner may be acceptable. Again, treat each case based on 
its own merits. 

4. General Questions . 

Q. Can we request an objective documentary evidence, such as DE6s, payroll records 
etc., to determine the eligibility because the submitted document is considered "self· 
serving''? 

A Officers should not mandate a particular document from the petitioner; nor 
should officers disregard the submitted evidence because it is deemed "self·serving''. 
We may face legal issues if we request a specific type of evidence that is not required 
by regulations. However, if there are discrepancies found in the record, then officers 
may be able to request collaborating documents to resolve the discrepancies. In this 
case, officer should articulate the reasons for requesting a particular document, 

I 

provided that it is material to the issue identified in the RFEIITD. In the situation 
when the availability of"specialty works" is of concern, officers may provide a list of 
suggested documents in the RFE. hi either case, if the petitioner fails to comply and 
petition is eventually denied, the issues addressed should be related to specialty 
occupation and/or di~crepancies found in the record. Do not deny the petition solely 
because the petition fails to provide a particular document requested in the RFE. 

Q. Restriction on RFE/Denial an "EOS with the same petitioner" petition based on 
Yates memo's guidance 

A According to Yates memo," a prior determination by an adjudicator that the alien 
is eligible for the particular nonimmigrant classification sought should be given 
deference". However, upon the request for extension with the same petitioner, if it 
has been found that (I) there was a material error with regard to the previous 

/petition approval; (2) a substantial change in circumstances has taken place; or (3) 
there is new material information that adversely impacts the petitioner's or 
beneficiary's eligibility, then prior approval of the petition, need not be given 
deference. Officers do have authority to RFE/deny, in the exercise of his or her 
discretion, the extension request by the same petitioner in the same classification. 

In this case, officers should apply the guidance memo wisely. When reviewing the 
documents submitted with EOS filings, do not second guessing and do not RFE for 
additional evidence just because the submitted evidence in the record is deemed 
insufficient according to officers' standard. A material error, a substantial change in 
circumstances, or new material information must be clearly articulated in a request 
for evidence or decision denying the benefit. 
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It is noted that change in work locations and/or end clients is considered "Change in 
the previously approved employment". This can be treated as same as new 
employment/change employer filings. Yates memo's guidance does not apply to this 
type of cases. 

Q. Why do we still RFE some big IT consulting companies such as Tata, lnfosys, 
Wipro ... etc when they've already had long history of credible filings? 

A While it is true that we do not need to scrutinize petitions filed 'by certain 
organizations based on their history of filings. However, depend on the evidence 
provided in the record, RFE is necessary in some cases. All petitions should be 
equally, treated regardless of the size of the company. 

Concem on the out· of- date info on FID record · Joe will bring up this concern on 
· the meeting with the CFDO next week and will request the FID record to be 

updated. 

. I 

\, 
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. 10/21/2010-:- Div 1 Roundtable Summary 

Attendance- Div 1 (ISOs, SISOs, ACD), EB Seniors, Div 2 and Div 12 ISOs assisting with 
H-lB adjudication, CFDO, Counsel, QA 

*Discussed I-129 H-lB CAP Exemption 
o CAP exempt- (1) Nonprofit research org or governmental research org 

(2) Institutions of higher education or related or affiliated nonprofit 
en~ity · 

• EB Seniors rea~dressed definition of related or affiliated 
~ Introduced new "Affiliation chart" drafted by Counsel 

o Discussed 3 prongs used to establish affiliation 
• Shared ownership or control by the same 

board or federation, 
• Operated by an institution of higher 

education, or 
• Attached to an institution of higher education 

as a member, branch, cooperative, or 
subsidiary· 

(3) Third Party Petitioners employed "ATn: 
• Institutions of higher education or a related or affiliated 

non-profit entity, 
• A nonprofit research organization, or 
• A governmental research organization 

~Follow Avtes Memo (06/06/06) regarding affiliation except example from the memo that 
states that a beneficiary must be working at least 5t«Yo of the time at the qualifying 
institution.· The bene does NOT need to spend the majority of their time at the qualifying 
institution. (Anticipation of a new memo to address this is forthcoming from HQ). 

*Cognizant Talking Points: 

As a·reminder, anything that applies to Cognizant will also apply with other filings. 
Generally, we should be following the e-mail that was sent in July .2010 regarding "EE­
Relationship and Validity Period" which applies not only to Cognizant but to all HlB petitions. 

NORFE 

• If the file already contains initial evidence of EE relationship but it does not cover 
the full validity period requested on the petition. We would limit the validity to the 
time that can be established. If the evidence is for less than a year. We will give 
them one year. 

• Depending on the totalitY of filing, we can give the'm the full validity if the 
contract/end client letter indicates that there is an automatic renewal clause. An 
RFE may be issued if the contract/end-client letter is outdated. 
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/ 
I 

• Contract/End client letter is outdated. 
• End-termination date was clearly redacted from the contract/end-client letter 
• No End/termination date in the contract or end-client letter. Again, case to case 

basis if we can articulate a reason to believe that the beneficiary will be benched. 

A "Cognizant" specific RFE is in O:common. This template addresses both EE and availability 
of specialty occupation. Use it "when appropriate" since there are filings that will NOT 
require an RFE. 

In addition, you can use the RFE for other petitioners, if appropriate. We've used it for 
WIPRO, Infosys. The RFE still follows the OCC approved RFE. It does not mandate 
specific evidence to be submitted. Petitioners are provided with options. 

* CFDO- Fraud Referral Process has changed. More information available in the Div 11 
O:common folder 

• Virtual offices - CFDO created a VO list to assist ISOs with adjudication. 
l 

This list is used to identify possible VOs and should not be used as the sole basis for 
denying a case. The entire totality of the evidence should be used when making a final 
adjudicative decision. 

Follow Up- Next roundtable will be the first week of November. The topic$ will include EE 
relationship, specialty occupation work availability, and standard of proof (preponderance of 
the evidence). 
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COMPLEXITY AND UNIQUENESS OF THE PROFFERED POSITION 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE, 
PRINTING ' . 

~ To delete dialogue boxes, right click on the little box that appears in the upper left oorn:er _and cut. · 

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker, with the United 
States Citizenship and Immigration Services ("USCIS") to classify the alien beneficiary as a 
specialty occupation worker under section 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

The overarching issue·to be discussed in this proceeding is whether the position offered to 
the beneficiary requires a baccalaureate degree or higher in a specialty occupation. 

~ 

INA 10l(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who ~re coming temporarily to the United States to perform. services in a specialty 
occupation: 

an alien .. who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(l) ... with 
respect to whom the Secretary of Labor determines and certifies to the 
Attorney General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) ... 

INA 214(i)(l) defines the term "specialtY occupation" as an occupation that requires: 

(A) theoretical arid practical application of a body of highl~ specialized · 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

INA 214(i)(2) outlines the fundamental requirements of a specialty occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in, paragraph (I)(B). for the occupation, 

ATTACHMENT TO 1·292 
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or 

(C) (i) experience in the specialty equivalent to the completion of such 
degree, and · 

(ii) recognition of expertise in the specialty through progressively 
responsible positions relating to the specialty. 

The term "specialty occupation" is further defined at 8 C.F.R. §214.2(h)(4)(ii) as: 

... an occupation which requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, 
social sciences, medicine and health, education, business specialties, 
accounting, law, theology, and the arts, and which requires the attainment of 
a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position . 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

USCIS will attempt to determine whether the petitioner has established that its particular 
position is so complex or unique that it can be performed only by an individual with a 

· degree pursuant to the latter portion 8 C.F.R. 214.2(h)(4)(iii)(A)(2). 
\ 

jAN~Y,Sis; fNoTE: The P.etitionednformation P.aiag!a:Qh is·reguired·onl~ ollc;"m mUlti~~ 
aemalsJ . ' 
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The petitioner is a I[City,.fuateJJ[ntm;~rofit OR for~rofitl enterprise engaged in j[nature' qf 
~tioner's business] with [number] employees and a gJ.'OSs annual income of $j[amountl. It 
seeks to temporarily employ the beneficiary as ll!!, aru ~~ositionl for a period of[numbeH 
years. 

See individual "Word".·documents in this folder for exam~les ofANALYSESJ 
Block, c~~y, Paste, and Edit ap~r~priate text hereJ . 

:coNCLUSION }:Use when only evidence P-rovided was for whether degree normall~ 
teg_uired ' 

The 'petitioner also failed to establish any of the remaining three criteria: that a degree 
requirement is common to the industry in parallel positions among similar organizations, 
or alternatively that the proffered position is so complex or unique that it can be performed 
only by an individual with a degree; that the petitioner normally requires a degree or its 
equivalent for the position; or that the nature of the specific duties is so specialized and 
complex that knowledge required to perform the duties s usually associated with the 
attainment ofa baccalaureate or higher degree. 

CONCLUSION 2: Generaf:Bfailketfieiual StatementJ 

The petitioner has failed to establish that any of the four factors enumerated in 8 C.F.R. 
214.2(h)(4)(ili)(A) are present in this proceeding. The petitioner has not shown that a 
bachelor's degree or its equivalent is required for the position being offered to the 
beneficiary. The petitioner also has not show that it has, in the past, required the services 
of individuals with baccalaureate or higher degrees in a specific specialty for the offered 
position. Nor did the petitioner present documentary evidence that a baccalaureate degree 
in a specific specialty or its equivalent is common to the industry in parallel positions 
amount organizations similar to the petitioner. It is also noted that the record does not 
include evidence from professional associations regarding an industry standard, or 
documentation to support the complexity or uniqueness of the proffered position. Finally, 
the petitioner did not demonstrate that the nature of the ben~ficiary's proposed duties is so 
specialized and complex that the knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree. 

It is, therefore, concluded that the petitioner has not demonstrated that the offered position 
is a specialty occupation within the meaning of the regulations. 

The burden of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan, 11 I. & N. Dec. 493. Here, that burden has not been met. 

POeTssue Denial 
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Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the ·above stated reasons, wi_th each 
considered as an independent and alternative basis for denial. 
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CSC Discusses Specialty Occupations 

Cite as "Posted on AILA InfoNet at Doc. No. 00050901 (May 9, 2000) ." 

CSC Discussion Group Summary 

The AILA representatives were: 

Cynthia Lange 
Kathrin Mautino 
Angelo Paparelli 
Nancy-Jo Merritt 
Jeff Appleman [Jeff participated in the planning for the meeting, but was unable 
to attend] . 
Crystal Williams [ AILA National Office] 

Dona Coultice, Director of the CSC; led the INS group. The other CSC representatives were: 

Howard Dison 
Nancy Albe 
Ernie --
Joe Holiday 
Sheila Fisher 
Blake Odo 
Rachel Wilcox 
Mary Agnelly 

Also present was Pandora Wong, from DOL, Region IX 

On March 9, 2000, a group from AILA sat down with a group from the CSC to discuss the 
definitio:n and treatment of "specialty occupations." The discussion's focus was on tljing to 
clarify the INS thinking that underlies the recent rash of H-lB denials. AILA pointed out the 
legislative history of the 1990 Act with respect to Congress' intent to expand the. interpretation of 
eligibility for the H-lB category. INS, on the other hand, seems to take a receding view of 
eligibility .. The following observations were made by the INS participants: 

Jobs in flux. The esc takes the view that the na:ture of many occupations has changed in recent 
years, such that a number of jobs that once required a degree no longer require one. One INS 
participant noted that her son, who is orily graduating fr9m high school, is being courted by tech 
companies for computer industry jobs. Some jobs in these categories (such as website designer, 
computer graphic designer, programmer, etc.) are seen as being performed sometimes by high 
school or 2-year graduates, and sometimes by professionals with degrees. The point is to 
convince the esc that a given'jobfalls on the side ofthe continuum that requires the degree. 

Avoid minimalist/DOT job descriptions. INS. participants seem to regard the provision of 
short and general job descriptions, or of descriptions lifted directly from the DOT, as practically 
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an invitation to deny. Adjudicators indicated a willingness to "stretch" to approve when they 
know about the company (Intel and Microsoft were specifically mentioned), but are unlikely to 
do so for a company they don't know. Also, there is a constant evolution and changeover of 
adjudicators, meaning that each new adjudicator is not necessarily informed by past knowledge 
obtained at the esc. 

Identify which criteria under 214.2(h)(4)(iii)(A) you are relying on. You must demonstrate 
that one of the four alternative criteria for proving the position is in a specialty occupation is 
met. Spell out which categories 'you are trying to prove, and provide evidence to back up the 
assertion. If the adjudicator thinks you've proven the case in any one category, the petition will 
be approved. If the adjudicator thinks you are "getting there" with respect to at least one 
category, an RFE would be issued. If the adjudicator doesn't know which category you're trying 
to prove, the case will be denied (or a "kitchen sink" RFE will be issued). "The four areas are 
optional; we only need one, and if we can't tell which one you are relying on, we may choose 
one that doesn't meet the requirements." The example given was ''web page designer." "Our 
children design web pages. What is it about your requested web page designer's duties that 
places that job in one of the four categories?" Graphic designers· were mentioned again in this 
context, as requiring only a two-year degree. If you have a petition for a graphic designer, you 
need to point to which of the four categories supports the specific job in the petition. [During this 
part of the discussion, the supervisors were nodding affirmatively, clearly in strong agreement. 
The job title alone is not sufficient.] 

If using "the employer normally requires a· degree" criterion, take extra care. The 
adjudicator has to be convinced that the degree is more that an employer preference. (Example 
given: Everyone that the employer hires as a taco vendor has· a degree. That doesn't mean that 
the job truly requires a degree.) INS doesn't like to adjudicate based on the job definition, but 
instead looks to what is so specialized about the job. INS .will look elsewhere to see if a job is 
really a specialty occupation, such as the employer's internet web site regarding what jobs are 

· open and what is advertised on the web as requirements (therefore, if you are presenting 
requirements different from what's on the employer's website, you need to explain the 
differences). Adjudicators also feel that there are people working in the Service Center who "are 
very knowledgeable" about certain occupations, so the adjudicators may check with them. · 

' 

How to prove that the employer normally requires a degree. The CSC strongly prefers that 
the employer prove the educational background of those in the job now, rather than in the past. 
If there are not others in the job now, the background of the last incumbent is helpful (if the last 
incumbent failed in the job because he didn't have a degree, this can be helpful to the case). If 
you don't affirmatively address the background of the last. person in the job, an RFE may ask 
you to address it. 

Where jobs that appear to be alike have different levels of difficulty. It was acknowledged 
that some apparently sin:lllar jobs within an employer's business can have different levels of 
sophistication, and thus different levels of requirements. It can help to point this out and expand 
on it. For example, if an employer has a grouping of junior level jobs that perform some of the 
less complex duties associated with a particular occupation, indication of this can help to prove 
that there are other jobs that concentrate on the more complex duties: in other words, simpler 
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duties are left to the positions that don't require a degree, while the more senior people in. the 
same apparent occupation would need a degree because they are not involved in those simpler 
duties. · 

Proving that the degree requirement is common to the industry. To show that the companies 
you are using for comparison are in the same industry, present evidence of how you are defining. 
the industry. Unlike the DOL prevailing wage context, it is fair here to look at such factors as 
company size and geographic location-"companies of similar size and scope" is an acceptable 
standard to INS. I 

All occupations are on the table. There is no occupation that one can assume will be 
considered a specialty occupation just because it always has been. "Predictability creates an 
issue," according to the Service Center Director. Industries are changing rapidly, and she wants 
adjudicators to perform real analysis of job duties, rather than just looking at job titles. For 
example, a job may be called Engineer, but if too many duties are really those of a technician, 
the job is not a specialty occupation. 

Role of precedent decisions and adverse information. Adjudicators noted their belief that 
there will be times that a. precedent decision will be deemed outdated and thus not followed. 
AILA pointed out that precedent decisions are binding unless INS announces that it will contest 
the precedent. AILA also reminded the INS of its obligation to provide evidence of adverse 
information leading to a denial. 

The DOT's SVP is not a factor. Pandora Wong discussed how the SESAs use the DOT and 
OOH primarily to compare wage information. She said that the DOL does not question the SVP 
level once the SESA has determined a wage level. There had been some concern by 
practitioners that the CSC was relying heavily on the OOH. The CSC staff was derisive of the 
use of DOT job descriptions, and also of the use of the SVP. Mary Agnelly said that INS had 
been advised that the SVP "does not serve our purposes." The AILA group pressed the SVP as a 
useful guide to educational level, as having been prepared by a sister agency after extensive 
research and surveys. The esc staff did not seem receptive. 

Smaller companies are questioned more. If a company has only a handful of employees, it is 
more likely that the esc will have questions (particularly if the job duties are straight from the 
DOT). You should give evidence that the company really needs someone in this position, 'such 
as showing volume of transactions. A case in which a company had four H-1 B petitions 
showing salaries that together exceeded the company's gross income was given as an example of 
a questionable situation. Situations such as upcoming IPOs, private fmancing, and positioning 
for selling the company were pointed out as possible, and increasingly frequent, scenarios 
explaining such phenomena. INS suggested that the documentation include such information to 
overcome these potential problems. In response to sensitivities about confidentiality in such 
circumstances, INS suggested the petitioner either take its chances or wait until after the situation 
can be made public to petition for the person. AILA noted that there is an Executive Order 
regarding minimization of disclosure that provides. guidance in this regard. 
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The relationship between the company's business needs and the position is crucial. A small 
company with five or six employees requesting a full-time accountant should be prepared to 
demonstrate the need for the accountant, such as showing a high volume of transactions. 
Differentiate the company's need from what an 1outsider might expect is needed. The example 
given by the CSC was a successful H for a gardener/anthropologist at Williamsburg. 

INS feels scrutinized on these issues. The Service Center Director indicated that she feels 
under considerable pressure from Congress and the press with respect to letting "fraud" go 
undetected. At the same time, she is starting to feel pressure from the other side (noting in 
particular the Lofgren hearing) about unwarranted denials and delays. 

Problems in sorting out fraud. Adjudicators noted that a lot of the "kitchen sink" RFEs are 
attempts to sort out potential fraud at the adjudications level so that it does not have to send the 
case to Investigations. It was acknowle~ged that these generalized laundry lists are symptoms of 
the adjudicators being reluctant to say what is really bothering them about the case for fear that 
they will give away what cues them to look deeper. AILA members suggested that the RFEs be 
more directed, perhaps asking for evidence of the company's bona fides and suggesting some 
documentation that could satisfy· the INS' suspicions, rather than sending long lists that don't 
state the problem but seem to require every piece of documentation listed, down to the fire 
escape plan. INS noted that background material on the company filed up front can help, 
particularly for those companies that are not household names. 

Proving equivalency. The CSC is more apt to recognize experience as equivalent to a degree. if 
there is some education to back it up. If there is only a bare 12 years of experience, it is 
particularly important to show that the experience was progressive and to show such evidence as 
the qualifications (i.e., degree) of the person's supervisors in those jobs. Letters from the prior 
employers can be partic_ularly helpful. 

Proving the degree requirement is specialized. INS reminded that the job doesn't just have to 
require a degree-it must require a degree in a specialized field. One question that is often asked 
by INS is whether the degree can be obtained in the U.S. INS pointed to fields (such as textiles) 
where U.S. programs are usually only 2-year. The battle will be mgre uphill to show these are 
specialty occupations: College catalogues from U.S. schools showing the existence of the 4-
year course of study can be helpful, particularly for fields that are rare in the .U.S. For more 
common fields in which the programs tend more to be 2-year, multiple college catalogues would 
be needed to be persuasive. · 

Adjudicators' pet peeves. When the adjudicators were asked what really drives them crazy, 
some answers were: when the job title doesn't reflect the duties described; when the support 
letter just says "please refer to the OOH"; when the Form 1020 is completed but the answers 
only say "see enclosed"; on EOS's, the major field of study, highest degree completed and salary 
are not stated; on the supplement when the prior periods of stay question is not completed. 
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'SAMPLE ANALYSISl 

The petitioner's creation of a position with a perfunctory bachelor's degree requirement will 
not mask the fact that the position is not a specialty occupation. USCIS must examine the 
ultimate employment of the alien, and determine whether the position qualifies as a · 
specialty occupation .. The critical element is whether the position actually reqUires the 
theoretical and practical application of a body of highly specialized knowledge, and the · 
attainment of a bachelor's degree in the specific specialty as the minimum for entry into the 
occupation as required by the Act. Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000);· 

To interpret the regulations any other way would lead to absurd results. If USC IS were 
limited to reviewing a petitioner's self-imposed employment requirements, then any alien 
with a bachelor's degree could be brought into the United States to perform a menial, non· 
professional or an otherwise non-specialty occupation, so long as the employer required all 
such employees to have bachelor's degrees. See id at 388. See also Matter of Michael Hertz 
Associates 191. & N. Dec. 558 (Comm'r 1988) (The mere requirement of a college degree for 
the sake of general education, or to obtain what an employer perceives to be a- higher 
caliber employee, also does not establish eligibility). 
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ALIEN'S DEGREE MqST RELATE TO ·THE POSITION OFFERED. .. 
:· 

DELETE ALL HIGHLIGHTED DIRECTIVES _AND DIALOGUE BOXES BEFORE; 
. . >PRINTING . . 1: 

· · To delete dialogue boxes, right eli~ on the little box. that appears in the upper left ~rner and cut. · ;: 

You filed Form 1·129, Petition for a Nonimmigrant Worker, to classify the alien beneficiary· 
as a specialty occupation worker with the United States Citizenship and Immigration 
Services ("USCIS") under section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act 
("INA" or "Act"). 

[SSUE~ 
~-.=.l 

The ~[first, second, thiid;.-.Dext,_Qruyj issue to be discussed is whether you have e~tablished 
that the beneficiary is qualified in a specialty occupation by virtue of possessing a 
baccalaureate degree or equivalent in a specific field of study which is directly related to the 
position being offered. 

INA l01(a)(I5)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a spec1alty 
occupation: 

an alien ... who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(I) .... 

INA 214(i)(l) defines the term "specialty occupation" as one that requires, among other 
elements: "(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States." (Emphasis 
added). 

The term "specialty occupation" is further defined at 8 C.F.R 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body 
of highly specialized knowledge in a field of human endeavor ... and which 
requires the attainment of a bachelor's degree or higher in a specific 
specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. (Emphasis added). 
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Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position . . 

must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

8 C.F.R. 214.2(h)(4) (iii)( C) further lists four criteria, one of which must be met, for a 
beneficiary to qualify to perform services in a specialty occupation. Essentially, the 
beneficiary must: 

(I) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

. . 

(3) Hold an unrestricted State license, registration or certificate which authorizes 
. him or her to fully practice the specialty occupation and be immediately 

engaged in that specialty in the sta~ of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a· United States baccalaureate or 
higher degree in the specialty occupation, and have recognition of expertise in 
the specialty through progressively responsible positions directly related to the 
specialty.· 

According to the statute and regulations the H ·IB classification is not established merely 
by the beneficiary's possession of a baccalaureate degree (or equivalent). It must also be. 
demonstrated that there exists a nexus between the nature of the beneficiary's degree (or 
equivalent) and the position duties proposed by th~ petitioner. The required degree must 
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be in a specific specialty, that is, in a discipline that contains a body of highly specialized 
knowledge that is necessary for performance of the position. In this context, USCIS 
interprets "degree" in all of the four criteria of 8 C.F.R. 214.2(h)(4)(iii)(A) as one in a specific 
specialty. Therefore, unless it is in a specific specialty, a degree or degree-equivalent 
requirement will not qualify a position as an H ·1B specialty occupation. 

USCIS' precedent decisions have confirmed that a generalized deliee, such as that in 
business administration, absent specialized experience, is insufficient to qualify an alien 
beneficiary in a specialty occupation: Matter of Ling, 13 I. & N. Dec. 35, 37 (a petitioner 
with-a business administration degree must establish a particular area and occupation in 
the field of business administration in which he is engaged or plans to be engaged and must 
also establish that he meets the special academic and experience requirements of that 
designated activity, as a prerequisite to a determination as to professional status."); Matter 
of Shin, 111. & N. Dec. at 688 ("The mere acquisition of a degree or equivale11;t experience 
does not, of itself, qualify a person as a member of a 'profession.' The knowledge acquired 
must also be of nature that is a realistic prerequisite to entry into the particular field of 
endeavor."); Matter of Asuncion, 111. & N. Dec. 660 (Reg. Comm. 1966) (Traits common to 
a "professional" include recognition as a member of these professions normally requires the 
successful completion of a specified course of education on the college or university level, 
culminating in the attainment of a specific type of degree or diploma); Matter of Michael 
Hertz Associates, 191. & N. Dec. 558 (Comm'r 1988) (Since the~e must be a close.corollary 
between the required sp~cialized studies and the position, the requirement of a degree of 
generalized title, such as business administration or liberal arts, without further 
specification, does not establish eligibility). 

Furthermore, USCIS' interpretation has been upheld in numerous federal court decisions 
as a reasonable interpretation that is consistent with section 214(i)(1) of the Act. See Tapis 
International v. INS, 94 F.Supp. 2d 172, 175 (D.Mass. 2000) ("INS was not unreasonable in . 
interpreting the guidelines to demand that an employer require a degree in a specific field. 
Otherwise a position would qualify if any bachelor's degree were required"); HirdJBlaker 
Cornoration v. Slattery, 764 F.Supp. 872, 875 ("First, the degree must involve a 'precise. and 
specific course of study which relates directly and closely to the position in question.' An. 
occupation that requires a general degree such as business administration or liberal arts, 
therefore, is not a 'profession."'); Shanti. Inc. v. Reno, 36 F.Supp.2d 1151 (D.Minn. 1999) 
(An alien who possessed a degree in business administration but had no previous 
experience in field of restaurant management was not qualified to perform services in a 
specialty occupation, and that the position of restaurant manager was not a "specialty 
occupation"); All Aboard Worldwide Couriers. Inc. v. Attorney General, 8 F.Supp.2d 37.9 
(S.D.N.Y. 1998) (No abuse of discretion where petitioner unable to establish that its 
competitor organiz;:1tions require job candidates to have a B.A. in a specific, specialized 
area). · 
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/ANAL-y;SIS~ lli:_OTE: The :Qetitloner informatiolr:Qara~n:a:P.h ~.f!reguired o11Jy~Q.nce.in m;hlilpJe iSsu~ 
~~ru~ . 

Your org~niz~j.Q~-is I!][Qiti,};tate]Jrion~Rrofit'OR'for-P.rofit] enterprise engaged i!!Jlnat,ur~ 
bf P.etitioner's business] with [number] employees and a gross an'nual income of$ !W.mountl:_ 
You seek to temporarily employ the beneficiary as~. ·an] [P.ositionl for a period of[numberl 
years . 

. SAMPLE ANALYSIS lof 4~ 

~ee shell fu the "EqUi:v~ehcy' fold,er:: "Forgn Ed Eval; Unrelated'Fiel<l" . T1iis should~ 
1coupled with, an analysis of wh~ther 'the beneficiary possesses th~.~.Q.tii:val..~llt of:~ 
~~ee in" the aP.~lOP.ri~te field baaed Upj>n worke~~rienceJ . 

~ ... Position iS an""amalgaii!..P.OSition ~tli no specific SP.ec!alty] 

Upon review of the record, the proffered position appears to be that of events planner, with 
major responsibilities in contract negotiation and monitoring. As such it is an amalgam 
position containing elements of a short·term contract specialist, a hotel or travel manager, 
and an events planner. The Handbook does not contain a classification that is analogous to 
the proffered position. · 

In addition, none of the elements of the proffered position appear to require a mi.nirrlum of a 
baccalaureate degree in a specific specialty for entry into the position. For example, if the 
Handbook's lodging manager classification is viewed as related to the proffered position, 
this classification does not reqUire a baccalaureate degree in a specific specialty: "Hotels 
increasingly emphasize specialized training. Postsecondary training in hotel or restaurant 
management is proffered for most hotel management positions, although a college liberal 
arts degree may be sufficient when coupled with related hotel experience." Without more 
persuasive testimony, you have not established the first criterion of 8 C.F.R. 
214.2(h)(4)(iii)(A) 

~Josition iS a combination Qfj.Q~~th nojP.eclfic sP.eciaiJyj . 

~ · ·OOOe of the· duties aP.~ear-to be.i.J.l- a.SP.ecial~ OccUP.ationl 
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You are an Arizona corporation that operates special sports and leisure industry events on 
behalf of a variety of clients. You have three employees and a gross annual incom~ of 
$1,400,000. You seek to employ the beneficiary as a Director of Operations for a period of 
three years. 

In correspondence supporting the initial petition, you stated that the proffered position 
would be responsible for the development, application and management of all software and 
computer systems required by the employer for all company produced events. The director 
of operations would be required to interface and coordinate all corporate efforts with 
individual client's management and professional staff in areas of marketing, advertising, 
event management, scoring and software coordination. You indicated that, in order to 
perform the duties of the position, an individual would need a bachelor's degree in 
marketing, leisure management, computer science/marketing, or its equivalent. You stated 
that these responsibilities required a person who had completed college level English and 
Communication course work. Completion of college level public relations and ma,z:keting 
courses was also a necessity to help the director of operations address various audiences in 
an appropriate manner. 

I .. 

The proffered position requires a wide range of skills necessary for the planning and 
completion of events involving potentially thousands of participants. The skills required, 
however, appear to be general managerial skills that can.be obtained through education or 
past work experience. There is no requirement that the education conform to a specific 
specialty. Indeed, it appears that any number of educational pursuits, and/or work 
experiences would suffice, provided that supporting course work include various courses 
specific to the proffered position. You have, therefore, not met the first criterion listed 
above. 

SAMPLE ANALYSIS .4~ 

Your organization is an environmental engineering business. You seek to employ the 
beneficiary as a water quality controller. 

Upon review of the record, you have not established that the beneficiary 'is qualified to 
perform an occupation that requires a baccalaureate degree in a specific specialty. The 
proffered position is similar to that of an environmental scientist. The Department of 
Labor's Occupational Outlook Handbook (Handbook), 2012 · 2013 edition, finds that 
environmental scientists require at least a bachelor'S degree in hydrogeology; 
environmental, civil, or geological engineering; or geochemistry or geology. The beneficiary 
holds a baccalaureate degree in "Natural Resources Engineering (Fisheries)" and a master's 
degree in "Fishery Management" from Iranian institutions. An evaluator from the 
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Academic Credentials Evaluation Institute, Inc. found the beneficiary's education 
equivalent to a Bachelor of Science in Fisheries degree and a Master of Science in Fisheries 
degree as awarded by regionally accredited U.S. institutions of higher education. The 
record, however, contains no evidence that the beneficiary's degrees in a fisher-related field 
qualify him as an environmental scientist, a position that requires at least a bachelor's 
degree in hydrogeology; environmental, civil, or geological engineering; or geochemistry or 
geology. For this reason, the petition may not be approved. 

' 
As such, the beneficiary is not qualifi~d for classification as a specialty occupation worker. 

:coNCLUSION1 

The burden of proof to establish eligibility for a desired preference rests with you, the 
petitioner. Matter of Brantigan, 11 I. & N. Dec. 493. Here, that burden has not been met .. 

bne Issue De~ 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 

ATI'ACHMENT TO 1·292 

956 



WAC 
Page 2 

CERTIFIED LCA DOES' NOT EQU~SPECIALTY OCCUPATION 

DELETE ALL HIGHLIGHTED. DIRECTIVES AND DIALOGUE BOXES BEFORE 
P~INTING . 

· To dele~ dialogue boxes, right click_ on. the little .box that appears in the upper left com~r and cut. ~i 

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker, to classify the alien 
beneficiary as a specialty occupation worker with the United States Citizenship and · 
Immigration Services ("USCIS") under section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

. . 
rr. . . . ·:---·~~..,...~---~. 

The ![fir~, second,_i_hird, next,-only] issue to be addressed is whether the mere issuance of a 
certified labor condition application qualifies the proffered position as a specialty 
occupation. 

10l(a)(15)(H)(i)(b) of the Act provides, in part, for the classification of qualified 
nonimmigrant aliens who are coming temporarily to the United States to perform services 
in a specialty occupation: 

an alien .. who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in' section 214(i)(l) .... with 
respect to whom the Secretary of Labor determines and certifies to the 
Attorney General that the intending employer has filed with the Secretary an 
application under section 212(n)(!) ... 

INA 214(c)(l) states, in part: 

The question of importing any alien as a nonimmigrant under section 
101(a)(15)(H), (L), (0), or (P)(i) in any specific case or specific cases shall be 
determined by the Attorney General, after consultation with appropriate 
agencies of the Government, upon petition of the importing employer. Such 
petition shall be made and approved before the visa is granted. The petition 
shall be in such form and contain such information as the Attorney General 
shall prescribe. The approval of such a petition shall not, of itself, be 
construed as establishing that the alien is a nonimmigrant ... 
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INA 212(n)(l) states in part: 

No alien may be admitted or provided status as an H·lB nonimmigrant in ·an 
occupational classification unless the employer has filed with the Secretary of 
Labor an application stating the following: 

(D) The application shall contain a specification of the number of workers 
sought, the occupational classification in which the workers will be employed, 
and wage rate and conditions under which they will be employed. 

Title 8, Code of Federal Regulations ("8 C.F.R.") 214.2(h)(4)(i)(B)(2) states: 

Certification by the Department of Labor of a labor condition application in \ 
an occupational classification does not constitute a determination by that , 
agency that the occupation in question is a specialty occupation. The director 
shall determine if the. application involves a specialty occupation as defined 
in section 214(i)(l) of the Act. The director shall also determine whether the 
particular alien for whom the H·lB classification is sought qualifi.es to 
perform services in the specialty occupation as prescribed in 214(i)(2) of the 
Act. 

~ALYSISC<:r:·.r<JTE: ~~etitionerj.hformation il_ara~ap_b is ~eg_Uired oDly once in 
~ulti~le issue denials.), · 

The petition~r is a TCitY;~ate]jnon:P.rofltORfur~p_rQ.fjt] enterprise engaged in;Inat'ure:~l 
~tioner's busiriess] with [numbed employees~and ~gross annual income of$ ;[amount). It 
seeks to temporarily employ the beneficiary as i{~,·all1 !h~ositionl for a period oflnumber] 

I 
years. 

The petitioner contends that the proffered position is a specialty occupation by virtue of 
having obtained a certified labor condition application from the United States Department 
of Labor ("USDOL"). 

However, as provided in 8 C.F.R. 214.2(h)(4)(i)(B)(2) above, certification by the Department 
of Labor of a labor condition application in an occupational classification does not constitute 
a determination by that agency that the occupation in question is a specialty occupation. 
Instead, it states that the director shall determine if the application involves a specialty 
occupation as defined in section 214(i)(l) of the Act. In the present case, the evidence is 
insufficient to establish that the position involves a specialty occupation. 

CONCLUSION~ 

Consequently, the petitioner's contention that the issuance of a certified labor condition 
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from the USDOL, without more, satisfies the petitioner's burden of proof in establishing 
that the proffered position constitutes a specialty occupation is without merit ' 

The burden of proof to establish eligibility for a·desired preference rests with the 
petitioner. Matter of Brantigan, 111. & N. Dec. 493. Here, that burden has not been met. 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 
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L Contract betWeen petitioner and client· sufficiently detailed, but_Qro:Qo~ed_joH 
}iuties are not in a s:Qecialty,ocC!!Qation u§mg~4-:Qrong_an!!ly.§is.r-

The petitioner is a staffing solutions, business systems development, and marketing 
business with 10 employees and a gross annual income of $500,000. It seeks to employ the 
beneficiary as a test engineer for a period of three years. 

The record contains a summary of the terms of employment indicating that the petitioner 
has hired the beneficiary and will pay the beneficiary's salary. Even though the 
documentation may demonstrate that the petitioner and beneficiary share an employer­
employee relationship, as with employment agencies as petitioners, USCIS must examine 
the ultimate employment of the alien, and determine whether the position qualifies as a 
specialty occupation. The critical element is not whether the petitioner is an employer or 
an agent, but whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the attainment of a bachelor's 
degree in the specific specialty as the minimum for entry into the occupation as required by 
the Act. Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To interpret the 
regulations any other way would lead to absurd results. If US CIS was limited to reviewing 
a petitioner's self-imposed employment requirements, then any alien with a bachelor's 
degree could be brought into the United States to perform a menial, non-professional or an 
otherwise non-specialty occupation, so long as the employer required aU such employees to 
have bachelor's degrees. ld at 388. See also Matter of Smith. 12 I. & N. Dec. 772 (D.D. 
1967), it was concluded that a firm which pays the beneficiary directly and guarantees full· 
time employment is the actual employer. See also Matter of Ord, 18 I. & N. Dec. 285 
(Comm'r 1982); Matter of Artee Cornoration, 181. & N; Dec. 366 (Comm'r 1982); Matter of 
Walsh and Pollard, 20 I. & N. Dec. 60 (BIA 1988), citing Sussex Eng'g. Ltd. v. Montgomery, 
825 F.2d 1084 (6th Cir. 1987). 

Counsel submits a contract that the beneficiary would be rendering tes~ engineering work 
at Compunet Systems Solutions, a business that has a contract and work order request 
form with the petitioner. In this contract, dated January 2, 2001, between the petitioner 
and Comp:unet, Compunet is described, in part, as follows: 

Compunet is a provider of systems, networking, software, and hardware 
installations and development and employs a staff of network engineer, 
systems analysts, test engineers, electrical engineers and other technical 
staff on a per project need. 

This contract includes a "Job Order Request Form" with the following job description for a 
test engineer: 

Perform a variety of engineering work in electronics gadgets and components; 
inspect, test, repair, maintain and service telecommunications; develop 
operational, maintenance and testing procedures for electronic products, 
components, equipment and systems; perform general monitoring and 
troubleshooting in production lines; provide support to field technicians, cable 
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locations, direct and coordinate activities concerned with manufacture, 
construction, installation, maintenance, operation, and modification of 
electronic equipment; test system operations using testing equipment and 
diagnose malfunctions; perform other functions related to engineering work 
using engineering education background engineering work using engineering 
education background and skills and may assist in inspecting electronic 
equipment, instruments, product and systems to ensure conformance to 
specifications. 

The proffered position appears to be primarily that of a technical support specialist. In its 
Occupational Ha~dbook, 2002 · 2003 edition, the Department of Labor describes the 
position of a technical support specialist, in part, as follows: 

Thus, while there is no universally accepted way to prepare for a job as a computer support 
specialist, many employers prefer to hire persons with some formal college education. A 
bachelor's degre,e in computer science-or information systems is a prerequisite for some 
jobs, while other jobs may require only a computer-related associate degree. Thus, the 
petitioner has not shown that a bachelor's degree or its equivalent is required for the 
position being offered to the beneficiary. 

Second, the petitioner has not demonstrated that is client has, in the past, required the 
services of individuals with baccalaureate or higher degrees in engineering, for the offered 
position. Third, the petitioner did not present any documentary evidence that a 
baccalaureate degree in a specific specialty or its equivalent is common to the industry in 
parallel positions among organizations similar to its client. Finally, the petitioner did not 
demonstrate that the nature of the beneficiary's proposed duties is so specialized and 
complex that the knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

l. 
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SAMPLE ANALYSIS 2 

!Events Planner' 

In response to USCIS' Request for Evidence, Counsel clarified the original duties of the 
proffered position. While this clarification of duties does indicate that the proffered position 
is detail-oriented, they do not necessarily establish that the proffered position is any more 
specialized or complex than any other events planning job. Without more persuasive 
evidence as to the specialized nature\ of the offered job, the petitioner has not met the fourth 
criterion of 8 C.F.R. 214.2(h)(4)(iii)(A). 
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SAMPLE ANALYSIS 5~ 

To the extent that they are depicted in the record, the duties do not appear so specialized . ; 

·and complex as to require the highly specialized knowledge associated with a baccalaureate 
or higher degree, or its equivalent, in a specific specialty. The duties detailed by the 
petitioner include: research and review of medical literature to be summarized for the 
dentist; and supervision of patient billing and i.Iisurance filings; are not so unique or 
complex as to require a baccalaureate level of education to perform them. They are 
routinely performed by indiViduals not holding bachelor's degrees in any specific specialty.· 
The duties may be performed with the attainment of knowledge provided in various 
educational programs, or through training and/or job related experience. 
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SAMPLE ANALYSIS 3; . 

As an alternative to demonstrating that the degree requirement is common to the industry 
in parallel positions among similar organizati,ons, the petitioner may show that the 
proffered position is so complex or unique that it can be performed only by an individual 
with a degree. 8 C.F.R. 214.2(h)(4)(ili)(A)(2). 

The position description states that the beneficiary woUld perform "only delegated, selected 
or routine task[s] ... \l.Ild~r close supervision." This indicates that the position is not 
particularly complex or unique and the petitioner submitted no evidence to the contrary. 

r 
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GENERAL MARKETPLACE CONSIDERATIONS NOT RELEVANT TO A 
DETERMINATION OF SPECIALTY OCCUPATION 

wrRbDUCTION: COUNSELAsSERTS THA'f:Mi\R.KEWLACKREQllRES 
MANAGERS TQ HAVE A DEGREE 

Counsel makes an "observation" to the effect that, with regard to the H-1B specialty 
occupation status of management positions, USCIS policy and adjudications are 
inconsistent with marketplace reality: 

RULE; 

It is the observation of this Attorney of Record that (1) the positions taken by 
the USCIS are inconsistent with reality and current conditions in the U.S. 
business market place concerning the area of "degree holding and non-degree 
persons holding management positions" and (2) Immigration and 
Naturalization (INS) employees acthig in the name of the Director of the 
Service Center in following guidelines, directives, Operations Instructions, 
Headquarters' memos concerning "complex and speciaiized occupations." 

But what is the real question to be reviewed? Most people finishing high 
school go on to seeking higher education. Thirty/forty years ago the median 
standard of education was a high school diploma. Today, in most non· 
government jobs, the basic entry requirement is either an associate or 
bachelor's degree. In the world marketplace the U.S. is a white collar job 
market. You just don't find much on the job training any more. A great 
majority of our country's low end jobs have gone abroad. Organizations like 
Panda Express fast food establishments set nationwide standards by ( 
requiring their managers to have at least a bachelor's degree. The standard 
set by the US CIS in the area of management jobs needs to be reviewed even 
before it looks to the area of specialized and complex duties. It is ju§lt not in 
tune with the marketplace.· Today, a manager of human resources must deal 
with state and federal tax, health, environmental and safety problems. 
He/she also has to deal with on the job perso~ality social and financial 
problems, and numerous other areas that schooling has exposed them to. 
Most non-schooled persons would not be hired by industry to management 
jobs because of the liability and litigation issues alone. Revisit the 
marketplace and you will rarely find a non-government establishment hiring 
a non·degreed person to a management position. 

US CIS focuses only on the evidence of record, and the evidence of record does not 
substantiate this observation of counsel. Mere assertions of-counsel without documentary 
support do not constitute evidence. Matter of Obaigbena, 191. & N. Dec. 533, 534 (BIA 
1988); Matter of Ramirez· Sanchez, 17 I. & N. Dec. 503, 506 (BIA 1980); Matter of Laureano. 
191. & N. Dec. 1, 3 (BIA.1983). USCIS must look to the plain language of the documents 
executed by the petitioner and not to subsequent statements of counsel. Matter of Izumii. 
221. & N. Dec. 169 <Assoc. Comm'r, Examinations 1998). Accordingly, counsel's 
"observations" here and elsewhere in the record have no evidentiary value, although they 
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may serve to focus the USCIS' review on specific issues of concern to counsel. In visa 
petition proceedings, the burden of proving eligibility for the benefit sought remains· 
entirely with the petitioner. Section 291 of the Act. 

/ 
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You (the petitioner) filed a Form 1·129, Petition for a Nonimmigrant Worker, with U.S. 
Citizenship and Immigration Services ("USCIS") to classify the beneficiary as a specialty 
occupation worker. under section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act 
("INA"). 

According to Form 1·129, your organization is a [pity, State]Jnori·profit 0Rfor·profit1 
enterprise engaged in [natur,JLQ_(:Qetitioner's busip.ess] with [n~berl employees and a _gross 
annual income of $[amountl. You seek to temporarily employ the beneficiary as [a, an] 
fpositionl for a peri-;;d~liluiilbecl years. ~ --

For the reasons set forth below, your petition for H·1B classification is denied. 

The :{first, second, third, next; only] issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

Section 101(a)(15)(H)(i)(b) of the INA defines an H·1B nonimmigrant as an alien who is 
coming temporarily to the United States to perform services in a specialty occupation. 

Section 214(i)(1) of the INA defines the term "specialty occupation" as an occupation that 
requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or 
its equivalent) as a minimum for entry into the occupation in the 
United States. 

Section 214(i)(2) of the INA states that an alien. applying for classification as an H·1B 
nonimmigrant worker must possess: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in paragraph (1)(B) for the 
occupation, or 

(C) (i) experience in the specialty equivalent to the completion of such 
degree, and 
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(ii) recognition of expertise in the specialty through progressively 
responsible positions relating to the specialty. 

The regulations at Title 8, Code of Federal Regulations ("8 C.F.R.") § 214.2(h)(4)(ii) state, in 
pertinent part: 

Specialty occupation means an occupation which [(1)] requires theoretical 
and practical application of a body of highly specialized knowledge in fields of 
human endeavor including, but not limited to, architecture, engineering, 
mathematics, physical sciences, social sciences, medicine.and health, 
education, business specialties, accounting, law, theology, and the arts, and 
which [(2)] requires the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position 
must meet one o.fthe following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requ:lrement for entry into the particular position; 

j 

(2) The degree requirement is common to the industry in parallel 
positions among similar organizations or, in the alternative, an . 
employer may show that its particular position is so complex or unique 
that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the 
position; or 

. (4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with 
the attainment of a baccalaureate or higher degree. 

You must meet all of the applicable statutory and regulatory provisions to establish 
eligibility for the benefit sought ... 

The title of the offered position does not determine whether a particular position qualifies 
as a specialty occupation. USCIS also considers the duties of the offered position and 
nature of the petitioner's business operations. Each position is evaluated based upon the 
nature and complexity of the duties to be performed for the specific employer. For a 
position to qualify as a specialty occupation, the duties of the position must primarily 
involve specialty occupation work. 
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The beneficiary's credentials are relevant only when the offered position is found to qualify 
as a specialty occupation. The fact that a beneficiary holds a bachelor's or higher degree in 
a field of study related to the offered position is not relevant when'determining if the . 
evidence establishes that the offl;!red position qualifies as a specialty occupation. 

!ANALYSIS~ ~OTE: The:~etitioner ·information: ~araffl:a~h is' r.e'gl.li.fed orily oi!_ce. i.d 
!multiP-le issile deriirus.). 

· OPTIONAL · RFE ·Read closely and~d or delete i:D.foif necess~: During the 
adjudication of this petition, US CIS sent you a request for evidence (RFE) notifying you 
that additional information/evidence was required. In the RFE, USCIS provided you with a 
non-exhaustive list of documentation to submit in support of your assertion that the 
position qualifies as a specialty occupation. 

You describe the duties of the offered position as follows: 

if thead]udicatOrfeelS it is e~sentiaitCYthe! analysis~,' the: duties or a summa~ 
bfthe duties'may·be described here.·· But; itjs not absolutely nec~ss~J _, 

:If you quo~ thEt:P-e~l.tio~er's d~h~tion: of duties, indent 0.5''.-from Left-'~ 
[lj,ght margillsJ 

,--------~-----... ---------'-..------1 
~IP!l Aisc.!l!!~io!!J>f the four cri~ria · 

When attempting to establish whether the position qualifies as a specialty occupation, you 
must show that the position satisfies the applicable statutory and regulatory provisions, · 
including one of four criteria at 8 C.F.R. § 214.2(h)(4)(ili)(A). The four criteria are: 

(1). A baccalallreate or higher degree or i~ equivalent is normally the 
minimum requirement for entry into the particular position 

· ' fiT....,.,.-~. IF'~ 

On the Form I ·129, you indicated that you seek the beneficiary's services as a L!..ns~t·· Nti.rsi!!g 
[rY.pe-PbSitionJ. However, in reviewing whether-the offered position qualifies as a specialty 
occupation, the duties to be performed are determinative rather than the job title: In this 
ca~e. the duties of the offered position are consistent with those of a !Re~tered Nurse (~ 
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According to the U.S. DeP-artment of Labor's Occ~pational Outlook Hai}_dbook1 ("OOH'j and 
~he State Board.ofNursingjBoar(ij, most Registered Nurse positions in i[Name· of StateJ, do 
not normally require a U.S. bachelor's or higher de~ee in nursing, or its equivalent, as the. 
minimum for entry into these particular positions. · 

The OOH describes the training and other qualifications required for a :[Reg!sterec!_Ntl.rse), 
in part, as follows: 

:cite the training and othe~ qualifications as provided in the OOHJ 

The OOH and the Board recognize that there are three general paths for becoming a 
registered nurse, i.e., a Bach~lor's of Science degree ~ Nursmg (BSN), an Associate's 
degree in Nursing (ADN), or a diploma from an approved nursing program. Further, 
licensed graduates of any of the three types of educational programs (BSN, ADN, or 
diploma) qualify for entry· level positions. The OOH and the Board do not support the 
assertion that at least a bachelor's degree in a specific specialty,· or its equivalent, is 
normally the minimum requirement for entry into these particular positions.2 

You have. not established that a bachelor's or higher degree in a specific specialty, or its 
equivalent, is normally the minimUm requirement for entry into the particular position. 
Thus, you have not satisfied the crit~rion at 8 C.F.R. § 214.2(h)(4)(iii)W(l). 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may 
show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; 

USCIS will discuss this criterion in two parts as follows: 

2a. Degree Requirement is Common to the Industry in 
Parallel Positions among Similar Organizations 

To satisfy this prong, yoti must establish that a requirement of at least a bachelor's degree 
in a specific specialty, or its equivalent, is common to the petitioner's industry in positions 

1 USCIS recognizes the OOH as an authoritative source on the duties and educational requirements 
of the occupations that it addresses. For more information on registered nurses, see the online 
version of the OOH at http://www .bls.gov/oohlhealthcare/registered·nurses.htm. 

,:_Further, yoU: hav.~ :not' pro~ided pro~ative eVidence from,another obj~ctive·; authoritative -~gitrce that 
satisfies this criterion of the· regylationsJ ' 
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that are both: (1) parallel to the proffered position; and (2) located in organizations that are 
similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered 
by USCIS include: whether the OOH or the Board reports that the industry requires a 
bachelor's Qr higher degree in a specific specialty, or its equivalent; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely 
employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 
1165 (D. Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 
1989)). 

The conclusions about a degree requirement for a ,[Reifu!tered·Nurse] as shown in the OOH 
~- --~, 

and the State Board of Nursing were disc.ussed in the previous section. · 

2a. SAMPLE ANALYSIS 1 OF 4 ~ No.evidence submit~~ for this c,riterion~ 

You have submitted no evidence to demonstrate that at least a bachelor's degree in a specific 
specialty, or its equivalent, is common to the nursing field in parallel positions among similar 
organizations. Accordingly, you have not established that the offered position satisfies this 
criterion of the regulations. 

Although you submitted [~~~-e~.;-~j;i~~::t;_ij~i:-~:~~:.:~itQ;~J job listings, the listings you 
provided are insufficient to establish that a bachelor's or higher degree in a specific 
specialty, or its equivalent, is common to the industry in parallel pos~tions among similar 
organizations. 

0QtionTon:·Em.~i~y:~~~riot.~eC6~zed: Further, it is difficult to ascertain whether the 
employers who published these announcements are similar to your <?rganization. 

QQtionJ of4 .:.._.EmRloy~rs reoo~ed but urilike'the QetitiorieJ.1 Also, the job listings are 
from employers dissimilar to your organization. · 

More importantly, while they all reqUire a bachelor's degree, the majority of the 
announcements do not specify how the claimed requirement ofa degree is directly related 
to the duties and job responsibilities of a particular position. 

pl>tion·_4 of 4 ~Job-Announcements DO s~ec!fy an educational back~oun~ but do.not liiDitl 
the field of studyj 
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. Although some of the am1ouncements do specify an educational background, they do not 
limit the field of study to particular fields that are directly related to the offered position, 
such as .[Choose Or Add: nursing], but instead allow for a wide variety of fields of study 
includini][Choose Or Add:!.;lib~ral arts, ... sociology;; .. psychology;·.~·.literature) 
l...journalism~· .~.philosop)ly ";.aavertising ... public.affairs ... public.speaking~!~:E..!!g~sij 
bRoliticaJ: science .... and , .. creative and techirlcal writing .. ::: ·a:nd so on) . 

·2a. SAMPLE ANALYSIS 3 OF 4 · No docUmentation submittedfro"m industry-related 
professional associations, firrils,. or individuals; 

-
In addition, you submitted no documentation demonstrating that an industry-related 
professional association requires a bachelor's degree or higher in a specific specialty, or its 
equivalent, for entry into the field. Further, you did not submit letters or affidavits from 
firms or individuals in the IIllltsing) industry attesting that such busine&ses routinely 
employ and recruit only degreed individuals. Also, no other evidence was submitted that is . 
sufficient to establish that the degree requirement is common to the industry in parallel. 
positions among similar organizations. Accordingly, you have not met this criterion of the 
regulations. 

r:-----~-----~-~-..-·~--!...·----·~·--"~·--- ""'" ' . ' ~---~-·~---·-·- ... ---"! 
:2a. SAMPLE ANALYSIS 4 OF 4.- Documentation was -submitted from indu.stry~related 
profess~onal as~ociatio~s, firms~ or~~~dual~_but d~s n~p~_q!frJhat al>~ccala~au{ 
~~~EL-m a ~P.ecific,!mecialtY.,_Q!::lts· eg!!!vi!l~l!!:.~.~-qwtedJ 

Although the record contains letters from J[ .... one:· .. tWo. :~five.·.".etc:TICht>OS;o;XJC!; 
~P.resentatives ofbilsinesses aitdlor P.rOfessors·.~.eY!.J who state that a bachelor's degree is 
required for {Insert Job Title] positions, none of these individuals specify that a bachelor's or 
higher degree in a specific specialty, or its equivalent, is required to perform the duties of the 
position. 

iOP.tional:J Further, the record does not include sufficient evidence to s~bstantiate that the 
business representative(s) and/or professor(s) are associated with your industry. 

The record does not establish the individuals' qualifications 'Or the:i,r experience giving such 
opinions. Further, the individuals do not provide probative evidence establishing imy 
particular research materials used in order to support the conclusions regarding the 
academic requirements for the position (e.g., statistical sun1eys, authoritative industry 
publications, or professional studies). 

As such, you have not submitted sufficient documentation to show that the degree 
requirement is common to the industry in parallel positions among similar organizations. 
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2b. Complexity or Uniqueness of the Offered Position. 

As an alternative to demonstrating that the degree requirement is common to the industry 
in parallel positions among similar organizations, you may show that the offered position is 
so complex or unique that it can be performed only by an individual with a degree. See 8 
C.F.R. § 214.2(h)(4)(iii)(A)(~. 

You have not submitted any documentation to establish that this position involves duties that 
are so unique or complex that only an individual with at least a bachelor's degree in a specific 
specialty, or its equivalent, could perform them. 

2b. SAMPLE ANALYSIS 2 OF 4 ~DesCribed duties are generic in naturei 

You submitted a breakdown of the job duties for the offered position along with the 
percentage of time that the beneficiary will spend on the various duties. · However, the 
submitted list of duties is generic in nature and provides no further detail as to the unique 
or complex nature ofthe.offered position. You have not sufficiently demonstrated 
complexity or uniqueness as an aspect of the offered position. Further, the evidence is not 
sufficient to establish that the offered position is more unique or complex than other similar 
positions within the same industry that can be performed by individuals who do not possess 
a bachelor's or higher degree in a specific specialty, or its equivalent. 

Without additional evidence showing the unique or complex nature of the position, or how 
this position differs from other similar positions within the same industry, you have not 
established that the offered position satisfies this criterion of the regulations. 

You have not demonstrated that the job duties of the offered position are as complex a·s 
those listed in the advertised positions. For example, the duties of the job listings include 
,[List .THOSE ~Duties from thejob listi,rigs .that .are m<?re·complex than,.the . .duties of tQ.~'--­
pffered .position: e.g.:::. ''btidgetmg, :traiiring; su;~~ely!sing staff,.:_mQ..n.!t<ni.h.g·and· man~gy);g~ 
!!!!..t!Qna},_j~gional; orloe~pJQgr~s, etc:.~· .. "]. These duties are more complex andlor 
unique than those of the offered position. 

2b.-SAMPLE ANALYSIS 4 OF 4;~;&;-ftiOO:s'ofooun8el do not constitute. eVidencel 

You assert that the position is complex and unique. However, you have not submitted 
documentary evidence to support this statement. Mere assertions of co.unsel do not 
constitute evidence. Matter otRamirez·Sanchez, 17 I& N Dec. 503, 506 (BIA 1980). USCIS 
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must look to the plain language of the documents executed by the petitioner and not to 
subsequent statements of counsel. Matter of Izummi, 22 I& N Dec. 169, 185 <Assoc. 
Comm'r 1998). Without additional evidence, you have not established this criterion. 

[Final Conclusion· for alH3an!~le Analysis'!llC!iteritin 2b:} 

You have not established that the offered position involves duties that are either so complex 
or unique that only an individual with a degree in a specific specialty could perform them. 

(3) The employer normally requires a degree or its equivalent for the 
position; 

[Choose One:·You:ha~e not hired. anyone preViously forthe offered·position/Yotihad n~ 
bviderice to ~resenfgn this issu~, as this is the first ~erson you inte~d to eg;mloy in the pifered 
~osition.) As such, you have not established this criterion . 

. ffi) SAMPLE ANALYSIS-2:·oF 3 _:J~ng~standing Position:-:Jf9 eVidence subinitted t_<>_i!,:QQ~ 
!t normally· reg~s a d~~~j 

Although your organization has been established since !Year], you have not demonstrated that 
you have, in the past, required the services of individuals with bachelor's degree or higher in 
a specific specialty, or its equivalent, for the offered position. You assert that your job 
announcements specified a mJnimwn of a bachelor's degree in the field(s) offnursi!!il. 

However, the record contains no corroborating documentation, such as copies of your job 
announcements, a list of the names of your past ~~i;red :t!~§l. proof of their 
employment, or evidence of their educational backgrounds. 

You have the burden of proof to establish eligibility for the requested immigration benefit. 
Making assertions without supporting documentary evidence is not sufficient for purposes' 
of meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 
14 I& N Dec. 190, 194 (Reg. Comm'r 1972). 

WSAMJ>~ANAL:Ysi83oii-3="'P'Ositioncf0es·not ineet the statuto!Y:definition of 
I . . ... , 

~pecialty_gccu~ationi 

You claim to have hired only individuals with a bachelor's degree or higher in :IfulrSi.rig] for 
the offered position. However, the evidence has not established that the position requires 
the theoretical and practical application of a body of highly specialized knowledge, and 
attainment of a bachelor's or higher degree in the specific specialty (or its equivalent). 

I 
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Therefore, even though you claim that you normally require a bachelor's degree for this 
position, the position still does not require a bachelor's or higher degree in a specific · 
specialty, or its equivalent, and therefore it does not qualify as a specialty occupation. 
Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000) (stating that an employer may not 
use token.bachelor's degree requirements to mask the fact that a position in general is not a 
specialty occupation). See 214(i)(l) of the INA and 8 C.F.R. § 214.2(h)(4)(ii). 

![Final Conclusion for allSain:Qle An~y:sis in:Criterion,(3):] 

As such, you have not submitted sufficient documentation to demonstrate that you normally 
require at least a bachelor's degree in a specific specialty, or its equivalent, for the position. 

(4) The nature of the specific duties fie] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baooalaureate or higher degree. 

~ SAMPLE ANALYSIS .·1 OF~2 ~ No' evideuce 'siibmitted·-,Petitionet~Wis.ubst~P.tit:t~~ 
~ise$ons ar~insuffici~nt. to~s_!ablish ·specialized & complex.duties; 

The record contains insufficient information to establish the specialized and complex nature 
of the offered position. 

To satisfy this criterion, you must demonstrate that the nature of the specific duties is so 
specialized and complex that the knowledge required to perform them is· usually associated 
with the attainment of a bachelor's or higher degree in a specific specialty, or its equivalent. 
However, relative specialization and complexity have not been sufficiently developed as an 
aspect of the offered position (through the job duties, the evidence regarding your business 

. -~ -· ·-~~ --:--~ I 
operations or by any other means) to distinguish it from other, similar hegj§tered :nurs~ 
P.Q.sitions] for which a bachelor's or higher degree in a specific specialty, or its equivalent, is 
not required. 

There is insufficient documentation in the record to satisfy .this criterion of the regulations. 

I4> .SAMPLE ANAbYSIS "2 0~ .2:- No' e:vidence submit~d:~ "Counsel's Cl~q~tioili§ 
~~uffici~nt tO e~tap!!;sh_l:!pecialized &.con!plexdutie~ 

In response to our RFE, you clarified the duties of the offered position. While this 
clarification of duties does demonstrate that the offered position requires a certain amount 
of skill, training, and/or attention to detail, it does not establish that the offered position is 
any more specialized or complex than any other [[i~g!stere'd n\trsel position that can be 
performed by an individual who does not possess a bachelor's or higher degree in a specific 
specialty, or its equivalent. 
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Without ·additional evidence as to the specialized and complex nature of the offered job, you 
have not met the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A). 

rrT . ·- ' . . . ---· 
:[End Sample:Ari.alysis for· Cnteria:(4)] 

You have not established that the offere~ position meets any of the four criteria of a 
specialty occupation enumerated in 8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, your petition 
for H · B classification is denied. 

In visa petition proceedings, the burden is on the petitioner to establish eligibility for the 
benefit sought. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). Here, that burden 
has not been met. 

r.-,..,---:-'"'-.~-.--''~'-:-'':""~~;-'1 

One: Issue Deriial 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each· 
considered as an independent and alternative basis for denial. 
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NOTICE OF INTENT TO REVOKE 

This notice is in reference to the Form 1-129, Petition for Nonimmigrant Worker, which was 
filed by the petitioner pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act. The petition was filed at the California Service Center for [fD.Se:rl . 
Ben~ Namel, and approved by the United States Citizenship and Immigration Services 
("USCIS") ~[InsertnateJl 

USCIS has received information· regarding the beneficiary's qualification for the 
classification sought. In accordance with Title 8, Code of Federal·Regulations ("8 C.F.R.") 
214.2(h)(ll)(iii) it is the intent ofUSCIS to revoke the petition. · 

When attempting to establish whether the position is a specialty occupation, the petitioner 
must show that the position meets one offour criteria. 8 C.F.R. 214.2(h)(4)(iii)(A) lists the four 
criteria as: (1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; (2) The degree requirement is common to 
the industry in parallel positions among similar organizations or, in the alternative, an 
employer may show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; (3) The employer normally requires a degree or 
its equivalent for the position; or (4) .The nature of the specific duties are so specialized and 
complex that knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

i[Ent~!:Jhe"info!:.~_a.J;ioi1 received r~garding t4,e guaJ.ificati<>ri':ofthe_P.ositiohl] 

Therefore, this position does not meet any of the preceding criteria for classification as a 
specialty occupation. 

The petitioner is afforded thirty (30) days from the date of this notice to submit additional 
evidence or arguments for consideration in these proceedings. Additionally, when USCIS 
serves a notice by mail, three (3) days are added to the prescribed period in which to 
respond. 8 C.F.R. 103.8(b). Any evidence or arguments will be reviewed before to a final 
determination in this matter. Failure to respond will result in the adjudication of the 
petition based on the current record, including the preceding information. 

Kathy A. Baran 
Director 
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SAMPLE ANALYSIS 4~ 

r··--·--·-------~--·-·----.--. _,......-. ··-·--·----···.,--~·---~ 
,. Internal job P.OSting' contradicts 'H-lB petition; 

,• One ad.persuas!ve, hut four adsu:nP.ersuasiveJ 

~ Other ads have a degtee reg_uirement,. but "no SJ?ecial~ 

The petitioner is a human resources management company that seeks to employ the 
beneficiary as a business development analyst. 

According to the evidence submitted, the beneficiary would perform duties that entail, in 
part: conferring with management regarding expansion goals; developing strategic business 
plans and policies to enter new markets and introduce innovative packages and services; 
preparing a market study of employers in the area and other communities and analyzing 
the data; identifying needs of the target clients; and recommending and implementing 
customer-driven activities to raise the level of customer retention and loyalty. 

USCIS does not use a title, by itself, when determining whether a particular job qualifies as 
a specialty occupation. The specific duties of the offered position combined with the nature 
of the petitioning entity's business operations are factors that USCIS considers. Each 
position must be evaluated based upon the nature and complexity of the actual job duties. 
In addition, the beneficiary's merely obtaining a degree in a related area does not guarantee 
the position is a specialty occupation. Performing specialty occupation duties that are 
incidental to the primary functions is insufficient to establish that the duties to be 
performed qualify_ as a specialty occupation. 

USCIS often looks to the United States Department of Labor's ("USDOL") Occupational 
Outlook Handbook ("OOH" or "Handbook'') when determining whether a baccalaureate or 
higher degree or its equivalent is normally the minimum requirement for entry into a 
particular position. The proffered position appears to be closest in nature to a Marketing 
Manager, and that the Handbook reports that employers in general do not require a 
bachelor's degree in a specific specialty as the minimum entry into a marketing manager 
position. 

With respect to the Internet postings, the duties of Manpower Professional's posting are 
similar to those of the proffered position and is, therefore, persuasive in establishing this 
criterion. Nevertheless, the four other postings: HR Anew, Jefferson Wells International, 
Spherion, and Catalina Marketing Corporation do not require a bachelor's degree in a 
specific specialty. HR Anew accepts a b~chelor's degree in economics, finance, marketing, 
or business administration. Jefferson Wells International accepts a bachelor's degree in 
finance, accounting, business, business administration, or management. Spherion accepts a 
bachelor's degree in the vaguely termed discipline of "business or a related field." Equally 
important, the duties of the Spherion posting are very dissimilar from those of the proffe!ed 
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position. Finally, Catalina Marketing Corporation requires a bachelor's degree; however, a 
specific specialty is not indicated. Consequently, the four posting outweigh the probative 
value of the Manpower posting. Thus, the internet postings are insufficient to establish the 
first criterion. · 

Notably, USCIS finds that the petitioner's document entitled "Job Opening", which the 
president of the petitioning entity signed, specifically states that-the minimum 
qualifications for the proffered position are: 

Education and Training: Bachelor of Science degree .in Business 
Administration, Management, Marketing, or other related courses required. 
In the absence of a bachelor's degree in business, at least 10 years work 
experience as sales and marketing professional with emphasis on strategic 
planning, product development and servicing of accounts. 

Thus, the petitioner's job announcement plainly evinces that a bachelor's degree in a 
specific specialty is not required to enter into the proffered position: a variety of bachelor's 
degrees are accepted and work experience, which does not equate to a bachelor's degree, is a 
substitute for a bachelor's degree. 
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:. · . Joh posting sho~s"d~gree reqillremem( byt -~o specifi.c·field' of stu~ 

With regard to this third criterion, namely, that the employer normally requires a 
baccalaureate degree or its equivalent for the proffered position, the petitioner stated that 
the president of the company had previously performed the purchasing job responsibilities, 
and he had both a bachelor's degree and a master's degree in business. Nevertheless, .the 
petitioner, in its job posting submitted in response to USCIS' request for further evidence, 
clearly established that it only requires a baccalaureate degree, not a baccalaureate degree 
in a specific specialty, for the proffered position. Without more persuasive evidence, the 
petitioner has not established the third criterion of 8 C.F.R. 214.2(h)(4)(iii)(A). 

) 
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DEGREE AVAILABILITY DOES NOT EQUAL SPECIALTY OCCUPATION 

The issue to be determined here is whether mere availability of a degree for a specific field 
of study suggests that such a degree is normally requirt:d and, therefore, a specialty 
occupation. 

s.AMiiurANALYsis·t= cHIEtA.unio ENGINEFJ~ 

Counsel declares that, because there are specialized college programs that focus on the 
knowledge and skills required for the chief audio engineer position, this clearly indicates 
that it is customary for employers to require a bachelor's degree. U.S. Citizenship anq 
Immigration Services (USCIS) disagrees with this assertion. Employers do not decide what 
the qualifications are for a position based on whether a specialized program is. offered by a 
college: employers determine the qualifications for a position based on the necessary level of 
knowledge and skill required to perform the duties of the position. 

The petitioner is seeking the beneficiary's services as an industrial engineering assistant. 
The beneficiary would perform duties that entail: monitoring purchase orders; maintaining 
cost controls; planning the use of facilities; and analyzing statements, organizational 
charts, and workers' job duties. The petitioner indicated that a qualified candidate for the 
job would possess a bachelor's degree in industrial engineering. 

USCIS concludes that the offered position is not a specialty occupation because the job is 
not an industrial engineering position; it is an engineering technician position. ' 

Although counsel observes that more than 1,000 U.S. colleges or universities offer degrees 
in industrial engineer, such an observation is no relevance to these proceedings. USCIS did 
not state that the job of industrial engineer is not a specialty occupation. US CIS concluded 
correctly that the proffered position is not one of an industrial engineer and therefore, it 
does not require a baccalaureate degree or its equivalent, in a specific specialty. 
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Computer Consultants & Staffing Agencies 
Third Party Placement!' Job-Shop" 

On· OR Offsite Employment 

·NOT A SPECIALTY OCCUPATION· 
(Rev. 05~21·2010) 

~ .. ' 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
. , PRINTING . . . .; 

,, 

· To delete dialogue boxes, right click on the little box t~at appears in the upper left corner and cut .. ~-
. . . ' . ' 

You filed Form I·129, Petition for a Nonimmigrant Worker, on !Unsert'D.ite Filed], to 
classify the beneficiary as an alien' employed in a specialty occupation under section 
~~l(a)(15)(H)(i)(b) of the Immigra:tion and Nationality Act (the Act). 

Your organization, {Insert Name ofPetitionert is a [City, 'State]jfor-proflt5Rno.n:proflt] 
enten>rise engaged in [nature ofp~titioner's business: .. softWare development and ' 
c"onsulting·seriices~-:~·etc.~ . .f with hmmberlemployees and a gross annual income of$ 
I . • - . . . . . . . 'f'i 
famoU.Otl You seek to temporarily employ the beneficiary, Unser!_Name:ofBeneficia!'Y], as 
;:{position ... comp!i.'ter prQg:rru;nm~ro; analyst ... etC .. .j for a period of lnl!in.bet} years. 

Position is not a Specialty Occupation 

The Ifirst',.:.second, tbird;~.Pext, oDTYl issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. · 

When a petition is filed for classification as an HlB worker, you must show that the 
beneficiary will perform services in a specialty occupation. Section 101(a)(15)(H)(i)(b) of the 
Act provides, in part, for the classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation described in section 214(i)(l) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application .under section 212(n)(l).... . 

Section 214(i)(l) defines the term "specialty occupation" as one that requires: 
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(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entcy into the occupation in the United States. 

8 C.F.R. 214.2(h)(4)(ii) defines a specialty occupation to mean: 

... an occupation which requires theoretical and practical application of a 
body of highly specialized knowledge to fully ·perform the occupation in such 
fields of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and 
health, education business specialties accounting, law, theology, and the arts, 
and. which requires the attainment of a bachelor's degree or hlgher in a 
specific specialty, or its equivalent, as a minimum for entry into the 

. occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position 
must meet one of the following criteria: · 

. (1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

When determining whether a particular job qualifies as a specialty occupation, U.S. 
Citizenship and Immigration Services (USCIS) does not use a title, by itself. The specific 
duties of the proffered position, combined with the nature of your business operations are 
factors that USCIS considers. USCIS must examine the ultimate employment.ofthe alien 
and determine whether the position qualifies as a ·specialty occupation. See Defensor V: 

Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical element is not the title of the position 
or an employer's self·imposed standards but whether the position actually requires the 
theoretical and practical application of a body of highly specialized knowledge, and the 
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attainment of a baccalaureate or higher degree in the specific specialty as the minimum for 
entry into the occupation, as required by the Act. 

Each position must be evaluated based upon the nature and complexity of the actual job 
duties to be performed with that specific employer. In addition, the beneficiary's mere 
obtainment of a degree in a related area does not guarantee the position is a specialty 
occupation. Further, performing specialty occupation duties that are incidental to the 
primary functions is insufficient to establish that the duties to be performed qualify as a 
specialty occupation. 

Although you are requesting to classify the beneficiary as an alien employed in a specialty 
occupation, you are not the entity that will be providing such duties to the beneficiary. 

You are in the business of locating persons: with computer related backgrounds and placing 
these individuals in positions with firms that use computer trained personnel to complete 
their projects. You negotiate contracts with various firms that pay a fee to the petitioner 
for each worker hired to complete their projects. You then pay the worker, in this case the 
alien, directly from an account under your own name. However, the firm needing the 
computer related positions will determine the job duties to be performed. 

The entity ultimately employing the alien or using the alien's services must submit a 
description of conditions of employment, such !J.S contractual agreements, statements of 
work, work orders, service agreements, and/or letters-from authori~ed officials of the 
ultimate client companies where the alien will work that describe, in detail, the duties that 
the alien will perform and the qualifications that are required to perform the job duties. 
From this evidence, USCIS will .determine whether the duties require the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree, or its equivalent, in the specific specialty as the minimum 
for· entry into the occupation as required by the Act. 

Subsequent to the filing of the petition, US CIS requested that you provide additional 
evidence that included a list of suggested evidence to establish the actual duties to be 
performed by the beneficiary and that the position meets the standards to qualify as a · 
specialty occupation. · 

In general, you were requested to provide contracts, statements of work, work orders, 
service agreements, or letters from end·client firms requiring computer related services of 
the beneficiary and any other evidence you deemed would establish sufficient speCialty 
occupation work. 
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On ![Insert date. ~e'titioneires~ob,ded], you responded by stating that the beneficiary will be 
working in· house on a project for fyo;ORnanie of the end·dientl You submitted ![Describd 
j ... - ' - ~' . , ··:· ' ~. · ... -~---. ~.-~. ~·-:~ 

~he doeuments ~·ubmitU:d:·e.:g.; a cover:~etter, itinerary, prop~sal; cont~aets, statements ~f 
;wor~, work orders, semce a~eements, or letters'from end·clientfumf:!, etg.~· ... ] to establish 
that the beneficiary would work on a project during his tenure with your organization. 

:oPTIONAL: Read ·care~ However, none of the documents submitted describe in detail 
the work to be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

' 
While the beneficiary may in fact be tasked to work on a project according to the provided 
evidence, the very nature of your consulting business indicates that eventually, the 
beneficiary would be outsourced to client sites to implement the specific project and/or 
assist clients with other technical issues. Absent additional work orders or agreements . 
with end-clients, the claimed in·house work, which pertains to only one project, cannot be 
deemed representative of the beneficiary's entire schedule while in the United States .. At 
best it serves as a representative sample of a project upon which the beneficiary will work 
until clients demand ~dditional consulting services. 

r:::--·--~--~--~-·_..,......~-·--- ......,.-·--.~--- ... ~_ .. ~.,···:·---r----"'----·---~ 

1
0PTION #2· i.. Petitjoner ch;ti.ms lieneficigy,: will work ~in-house"' ·on ~ropnetgry.·or prei 
packaged softwarej ' 

On Unserj; date petltiq!!~"i- resp,onc!edJ, you responded by stating that the beneficiary_~ ~e 
working in·house on your proprietary or pre-packaged software. You submitted :[Dijscribe 
----- ---..........---..--_.,............., -·.--7--- ---:--""' ~-- - .. --~ ~ . , ~-- . . - \: 'L-:;1 

the documents submitted: e~g;, a.cov~r letter, itinerary, contracts;. s_!ate,ments of~o1'!tivJ>rk1 
brd~_r_!l, sernce l!~~ements,_ or l~tters from ~rid ·client' firms, etc ... .] claiming that the 
beneficiary would work on the proprietary or pre·packaged software during his tenure with 
you. 

While you claim to have your own proprietary or pre-packaged software product, the record 
is insufficient to support this claim. For instance, you did not submit evidence· of. [Choo~ 
~r'add:l · 

• critical reviews of your software in trade journals that describes the purpose of the 
software, its cost, its ranking among similarly produced software manufacturers; 

• your software inventory; 

• sufficient warehouse space to store your software inventory; 

• the marketing analysis for your final software product; 
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• a cost and pricing analysis for your software product; 

• sufficient work space and equipment to support the production of your software; 
and/or 

• software training materials. 

J 

Additionally, the very nature of your consulting business i.p.dicates that eventually, the 
beneficiary would be outsourced to client sites to irilplement specific projects and/or assist 
clients with other technical issues. Absent additional work orders or agreements with end· 
clients, the claimed in·house work, which pertains to only one project, cannot be deemed 
representative of the beneficiary's entire schedule while in the United States. At best it 
serves as a representative sample of a project upon which the beneficiary will work until 
clients demand additional consulting services. 

:oPTION'#3 ~ PetitionerP-ro~ded contracts;'work orders, etc·., btithot.with·"end:cli~5 

On :[Insert .date petitioner 'respOhdedJ, you responded by submitting a copy of [Choose:·~ 
--' • • ' ' ' ' ' ' I .,_ . ' ' :::::- --··"~ --~-~ ·~· ' • ; • ~~~""""'' -··-~~-·~ "":" .,._...,--J . • ' , t----'j 

proposal; contract; consUlting services a~eement; statementS of work; work orders, letters) 
tother"] between you and anoth~r s~ftware consulting firm, {Insert~naQ;J.~_Q.{t:h~..:.~~.!!4cr-­
software·consulting company] that will further contract the beneficiary's:' services with 
other firms needing computer related positions to complete their projects to show that you 
have work for the beneficiary. 

~:e'flONAL:~ .Rea,~arefulJ.yj However, none of the documents submitted describe in detail 
the work io be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

Furthermore, absent evidence such as valid contracts, statements of work, work orders, 
r=---_...----:--r-~·"'" . ' ' " . ~--. 1l 

service agreements, letters between flnsert name'ofthe seoond software consulting 
tomQanyJ and the actual end·client firm ultimately involved with the beneficiary's 
computer related duties, or any other evidence you believe would support your claim of a 
specialty occupation, the evidence does not establish the work to be completed; that the 
duties to be performed are those of a computer ![CHo6SEf~P.ro~ammer::Rrialyst,_etcJ 
position, and, thus, a specialty occupation position; and that the work will be available for 
the beneficiary through the duration of the requested H ·lB validity period. 'Inasmuch as 
you are not a firm neecijng computer related positions to complete your projects, the record 
does riot show any specific work to be done. 

The present record does not demonstrate the specific duties the beneficiary would perform 
under contract for your clients. The court in Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 
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2000) held that for purposes of determining whether a proffered position is a specialty 
occupation, a petitioner acting in a similar manner as your organization is merely a "token 
employer," while the entity for which the services are to be performed is the "more relevant 
employer." The Defensor court recognized that evidence of the client companies' job 
requirements is critical where the work to be performed is for an. entity other than your 
organization. Accordingly, the court held that the legacy Immigration and Naturalization 
Service (Service, now CIS) had reasonably interpreted the Act and regulations to requ4'e 
that a petitioner produce evidence that the proffered position qualifies as a specialty· 
occupation on the basis of the requirements imposed by the entities using the benefic~ary's 
services. 

The record, as presently constituted, is insufficient to establish that the position offered to 
the beneficiary qualifies as a specialty Occupation and that you have sufficient work for the 
requested period of intended employment. 

The burden of proof tO establish eligibility for a desired preference rests with you, the 
petitioner. Matter ofBrantigan, 11 I. & N. Dec. 493. Here, that burden has not been met. 

oiieTssuen~nra~ 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons; with each 
considered: as an independent and alternative basis f<?r denial. 
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Computer Consultants & Staffing Agencies 
. Third Party Placement/' Job~ Shop" 

On· OR Off~site Employment 

·NOT A SPECIALTY OCCUPATION·.· · 
<Rev. 95·21·2010) 

'1? 
; 

f ~· 

. DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
. . . . . . · PRINTING . ; 

· To delete dialo~e boxes, right click on the little box that appears in the upper left corne~ and cut.L 

You filed Form I-129, Petition for a Nonimmigrant Worker, on ;~rt Date":Filed], to 
classify the beneficiary as an alien employed in a specialty occupation under section 
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act). · 

Your organization, Hn~ert Nam~· ofPetitioner],is a l[City,~St.ateJjfor-pr_o,fitOR no,!!.::prdfit] 
enterprise eng~g~d in J~ature of petitioner's busiJ!ess ... software development and · 
consulting services .. :etc .. ..] with [numbed employees and a gross annual income of$ ' .. , ~---· ,- ~--·-·-· -.~--.-~,--~-----··r· 

~mount]: You seek to tempor~y employ the beneficiary, [Insert Na~e of Beneficia!"}'], as 
a {position ... conmuter protrr.ammer or~ analy_st .. :etc .. ..] for a period of {number] years. 

Position is not a Specialty Occupation 

The {first, second:,Jbir4,:Jl~it1 only) issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

When a petition is filed for classification as an H1B worker, you must show that the 
beneficiary will perform services in a specialty occupation. Section 101 (a)(15)(H)(i)(b) of the 
Act provides, in part, for the classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation described in section 214(i)(1) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

Section 214(i)(1) defines the term "specialty occupation" as one that requires: 
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(A) theoretical and practical ·application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

8 C.F.R. 214.2(h)(4)(ii) defines a specialty occupation to mean: 

. . . an occupation which requires theoretical and practical application of a 
body of highly specialized knowledge to fully perform the occupation in such 
fields of human endeavor .including, but not limited to, architecture, 
engineering, mathematics, physical scie~ces, social sciences, medicine and 
health, education business specialties accounting, law, theology, and the arts, 
and which requires the attainment of a bachelor's degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is ·normally the 
minimum requirement for entry into the particular position; 

\ ' 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an .employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; · 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are' so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

When determining whether a particular job qualifies as a speci8lty occupation, U.S. 
Citizenship and Immigration Services (USCIS) does not use a title, by itself. The specific 
duties of the proffered position, combined with the nature of your business operations are 
factors that USCIS considers. US CIS must examine the ultimate employment of the alien 
and determine whether the position qualifies as a specialty occupation. See Defensor v. 
Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical element is not the title of the position 
or an employer's self·imposed standards but whether the position actually requires the 
theoretical and practical application of a body of highly specialized knowledge, and the 
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attainment of a baccalaureate or higher degree in the specific specialty as the minimum for 
entry into the occupation, as required by the Act. -

Each position must be evaluated based upon the nature and complexity of the actual job 
duties to be performed with that specific employer. In addition, the beneficiary's mere 
obtainment of a degree in a related area does not guarantee the position is a specialty 
'occupation. Further, performing specialty occupation duties that are incidental to the 
primary functions is insufficient to establish that the duties to be performed qualify as a 
specialty occupation. 

Although you are requesting to classify the beneficiary as an alien employed in a specialty 
occupation, you are not the entity that will be providing such duties to the beneficiary. 

You are in the business of locating persons with computer related backgrounds and placing 
these individuals in positions with firms that use computer trained personnel-to complete 
their projects. You negotiate contracts with various firms that pay a fee to the petitioner 
for each worker hired to complete their projects. You then pay the worker, in this case the 
alien, directly from an account tinqer your own name. However, the firm needing the 
computer related positions will determine the job duties to be performed. 

The entity ultimately employing the alien or using the alien's services must submit a 
description of conditions of employment, such as contractual agreements, statements of 
work, work orders, service agreements, and/or letters from authorized officials of the 
ultimate client companies where the alien will work that describe, in detail, the duties that 
the alien will perform and the qualifications that are required to perform the job duties. 
From this evidence, USCIS will determine whether the duties require the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree, or its equivalent, in the specific specialty as the minimum 
for entry into the occupation as required by the Act. 

Subsequent to the filing of the petition, USCIS requested that you provide additional 
evidence that included a_ list of suggested evidence to establish the actual duties to be 
performed by the beneficiary and that the position meets the standards to qualify as a 
specialty occupation. 

In general, you were requested to provide contracts, statements of work, work orders, 
service agreements, or letters from end·clie.nt firms requiring computer related services of 
the beneficiary and any other evidence you deem~d would establish sufficient specialty 
occupation work. 
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I 

On [Insert date 11etitioner resp.ondedl:, you responded by stating that the beneficiary will be 
working in-house on a project for cyoti-ORna~e ofthe~end·clien~]. You submittediDescrib~ 
~he documents submitted: e.g.,· a cover letter;.itinerary,'proposhl;·~c~irtracis, statement~ of 
iWOrk, work orders,J?~!:YiceJ!greement~. or letters -from end-client firms, ·etc ... :] to establish 
that the beneficiary woul~ work on a project during his tenure with your organization. 

:oPriONAL:. Rea49arefully; However, none of the documents submitted describe in detail 
the work to be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

While the beneficiary may in fact be tasked to work on a project according to the provided 
evidence, the very nature of your consulting business indicates that eventually, the 
beneficiary would be outsourced to client sites to implement the specific project and/or 
assist clients with other technical issues. Absent additional work orders or agreements 
with end-clients, the claimed in·house work, which pertains to only one project, cannot be 
deemed representative of the beneficiary's entire schedule while in the United States. At 
best it serves as a representative sample of a project upon which the beneficiary will work 
until clients demand additional consulting services .. 

PPTION #2- Peti~relaims beneficigy;)vill work ."m·house" onp_!Qpriet~ o~ 
,J!ackaged softWare; 

On [~D:s~~~t!Iate.P.etitioner~esP.<:>~d~Q}, you responded by stating that the be~eficiacy:~e 
working m·house on your propnetary or pre·packaged software. You submitted [Descnbe ---·--: .--- .... _ ... _ -- ~--·- -. - ----- ·---------------~--.. --· .. ~;-] 

ithe. documents submitted: e.g,,' a ·c~ver letter; itinerary;:.con:Practs, S!.!ltem~!lts' of w~;~VLOf~ 
grde!"§, service agr~ill!lents; orJetters from end.:~lierrtJkms, etc. ; .. ] claiming that the 
beneficiary would work on the proprietary or pre-packaged software during his tenure with 
you. 

While you claim to have your own proprietary or pre-packaged software product~ th~!:.~9.o:t:d 
is insufficient to support this claim. For instance, you did not submit evidence of. [Chdos~ 
6r a_gd:l 

• critical reviews of your software in trade· journals that describes the purpose of the 
software, its cost, its ranking among similarly produced software manufacturers; 

• your software inventory; 

• sufficient warehouse space to store your software inventory; 

• the marketing analysis for your final software product; 
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• a cost and pricing analysis for your software product; 

• sufficient work space and equipment to support the production otyour software; 
and/or 

, • software training materials. 

Additionally, the very nature of your consulting business indicates that eventually, the 
beneficiary would be outsourced to client sites to implement specific projects and/or assist 
clients with other technical issues. Absent additional work orders or agreements with. end· 
clients, the claimed in·house work, which pertains to only one project, cannot be deemed 
representative of the beneficiary's entire schedule while in the United States. At best it 
serves as ,a representative sample of a project upon which the beneficiary will work until 
clients demand additional consulting services. 

On '[Insert date petitioner·resporided], you responded by submitting a copy of[ Choose:;~ r----' ' ' . . ~ ---. . . . -. -· ,·· --~ . .___, 
proposal; co!} tract; c9~sul~g~ serVi~~§.:.!;!greement;. statements of work, work orders, le~~J'§,I 
i"other"]~~tween :yQU and another software consulting firm, IJ.nse_rt na~~ofth~~-~col!<! 
software con.sulting oom:Qany]J that will further contract the beneficiary's services with 
other firms needing computer related positions to complete their projects to show that you 

. have work for the beneficiary. 
) 

:c.IPTIONAL:~-~!J·c~fu}JY] However, none of the documents submitted describe in detail 
the work to be performed by the beneficiary; or list the qualifications that are required to 
perform the job duties. 

\ 

Furthermore, absent evidence such as valid contracts, statements of work, work orders, 
·------.. ··~--· . . ----"':! 

service agreements, letters between {Insert name of the second softw~e consulting 
~OmP.aJ!yJ and the actual end-client firm ultimately involved with the beneficiary's 
computer related duties, or any other evidence you believe would support your claim of a 
specialty occupation, the evidence does not establish the work to be completed; that the 
duties to be performed are those of a computer {CHOOSE:· P._rog!amnier.~analyst,:etc:] 
position, and, thus, a specialty occupation position; and that the work will be available for 
the beneficiary through the duration of the requested H·IB validity period. Inasmuch as 
you are not a firm needing computer related positions to complete your projects, the record 
does not show any specific work to be done. 

The present record does not demonstrate the specific duties the beneficiary would perform 
under contract for your clients. 
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Therefore, you have not established that the position offered to the beneficiary qualifies as 
a specialty occupation and that you have sufficient work for the requested period of 
intended employment. · 

The burden of proof to establish eligibility for a desired preference rests with you, the 
petitioner. Matter of Brantigan, 111. [$r. N. Dec. 493. Here, that burden has not been met. 

Consequently, the petition is hereby denied for the above stated reason. · 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 

\ 
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Computer Consultants & Staffing Agencies 
· Third Party Placement!' Job-Shop"· 

. On· OR O:ff·site Employm~nt 

· NOT·A SPECIALTY OCCUPATION· 
. <Rev. 01·29·2009) 

·Generally, this format' is used for "10·25·10" computer consulting firms or staffing agencies 
that have aberra.Ot filing practices, (e.g., 10 employees With hunqreds of petitions filed: in a 
short period· of time). · 

. DELET~ ALL HIGHLIGHTED DIRECTIVES· AND DIALOGUE BOXES BEFORE 
· PRINTING i: 

' . ~! 
. ' '· ' 

· To delete .dialogue boxes, right click on the little box that appears in the upper left comer and ctit.:'· 
' ' . . . . ,~ 

TIJ.!__petitioner file4 Form 1·129, Petition for a Nonimmigrant Worker, on Ilnsert~~ 
iFiledl, to classify the beneficiary as an alien employed in a specialty occupation under 
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act). 

The petitioner, Un§_grt Name o,f .Petitione:r11_J!_!J(jity, StatetJf~r-proE{OR non~profit~ 
enterp~se eng~g.ed in .f[n~t~e~ of petit~,Iler's·· · business .. ;so~~ devel~Jiment~@d 
,consulting_se~ces ... etc~ .. J w1th [numbed employees a_!!~~oss annJial_~_!!~om~_ of $ 
1amountl. It seeks to temporarily employ the beneficiary, Unseri,N~uie of Beneficiml. as a 
J '-~--::"'--~--·--~~--~-- -·~- --·· --- ---~-r"·-.------ -~ - ~ -· 

IP.ositiop; .. com:Quter :Qrograininer or analyst . .':ete:';~J for a period ofinumber] years. · 

Position is not a Specialty Occupation 

The [firsj;,_secQnd,Jhird, next, only] issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

When a petition is filed for classification as an H1B worker, the petitioner must show that the 
beneficiary will perform services in a specialty occupation. Section 101(a)(15)(H)(i)(b) of the 
Act provides, in part, for the classification of qualified nonimmigrant aliens who are coming 
temporarily to the United States to perform services in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation described in section 214(i)(l) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
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application under section 212(n)(l) .... 

Section 214(i)(I) defines the term "specialty occupation" as one that requires: · 

w theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

8 C.F.R. 214.2(h)(4)(ii) defines a specialty occupation to mean: 

... a~ occupation which requires theoretical and practical application of a 
body of highly specialized knowledge to fully perform the occupation in such 
fields of human endeavor including, but not limited to, architecture, 
engineering, . mathematics, physical sciences, · social. sciences, medicine and 
health, education business specialties accounting, law; theology, and the arts, 
and which requires the attainment of a bachelol,''s degree or higher in a 
specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

. . 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)W, to qualify as a specialty occupation, the position 
must meet one of the. following criteria: 

(I) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) 'nle degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

When determining whether a particular job qualifies as a specialty occupation, U.S. 
Citizenship and Immigration Services (USCIS) does not use a title, by itself. The specific 
duties of the proffered position; combined with the nature of the petitioning entity's 
business operations are factors that USCIS considers. USCIS must examine the ultimate 
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employment of the alien and determine whether the position qualifies as a specialty 
occupation. See Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical element is 
not the title of the position or an employer's self·imposed standards but whether the 
position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the 
specific specialty as the minimum for entry into the occupation, as required by the Act. 

Each position must be evaluated. based upon the nature and complexity of the actual job 
duties to be performed with that specific employer. In addition, the beneficiary's ·mere 
obtainment of a degree in a related area does not guarantee the position is a specialty 
occupation. Further, performing specialty occupation duties that are incidental to the 
primary functions is insufficient to establish that the duties to be performed qualify as a 
specialty occupation. 

Although the petitioner is requesting to classify the beneficiary as an alien employed in a 
specialty occupation, the petitioner is not the entity that will be providing such duties to the 
beneficiary. · 

The petitioner is in the business of locating persons with computer related backgrounds and 
placing these individuals in positions with firms that use computer trained personnel to 
complete their projects. The petitioner negotiates contracts with various firms that pay a 
fee to· the petitioner for each worker hired to complete their projects. The petitioner then 
pays the worker, in this case the alien, directly from an account under its own name. 
However, the firm needing the computer related positions will determine the job duties to 
be performed. · 

The entity ultimately employing the alien or using the alien's services must submit a 
description of conditions of employment, such as contractual agreements, statements of 
work, work orders, service agreements, and/or letters from authorized officials of the 
ultimate client companies where the alien will work that describe, in detail, the duties that 
the alien will perform and the qualifications that are required to perform the job duties. 
From this evidence, USCIS will determine whether the duties require the theoretical and 
practical application of a body of highly specialized knowledge, and the attainment of a 
baccalaureate or higher degree, or its equivalent, in the specific specialty as the minimum 
for entry into the occupation as required by the Act. 

Subsequent to the filing of the petition, US CIS requested that the petitioner provide 
additional evidence that included a list of suggested evidence to establish the actual duties 
to be performed by the beneficiary and that the position meets the standards to qualify as a 
specialty occupation. · 
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In general, the petitioner was requested to provide contracts, statements of work, work 
orders, service agreements, or letters from end-client firms requiring computer related 
services of the beneficiary and any other evidence the petitioner deemed would establish 
sufficient ·specialty occupation work. 

On i[Inselj; date _petitioner res~onded.l, the petitioner responded by stating that the 
beneficiary will be working in-house on a project for the petitioner. The petitioner 
submitted iiDescribe the doc'riments s_upmitted: 'e.g., a cover letter, itinerary, ·proposal; 
fOnt~acts, statements· ~fwor}f; Workorder~~-sefVice a~eements~ ·,or ~etters ~Om ~qd·c~ 
,firms, etc.: . .] to establish that the beneficiary would work on a proJect dunng his tenure 
with the petitioner. 

OPTIONAL: Read Carefullyj However, none of the documents submitted specifically 
request the services of the beneficiary; list the beneficiary's itinerary; describe in detail the 
work to be performed by the beneficiary; or list the qualifications that are required to _ 
perform the job duties. 

While the beneficiary may in fact be tasked to work on a project according to the evidence 
provided by the petitioner, the very nature of the petitioner's consulting business indicates 
that eventually, the beneficiary would be outsourced to client sites to implement the specific 
project and/or assist clients with other t~chriical issues. Absent additional work orders or 
agreements with end-clients, the in-house work claimed by the petitioner, which pertains to 
only one project, cannot be deemed representative of the beneficiary's entire schedule while 
in the United States. At best it serves as a representative sample of a project upon which 
the beneficiary will work until clients demand additional consulting services. 

r:· ' ··----.. ·-·'>.,.,..--:·---~-~-~-,- ' ' ' . ,, ' ----·--------~---- . ·' ' ·--1 

1
0PTION #2- Petitj!Pner claims benefici!!!'Y wilJ.:.\!QK)f "in-house" OI!:Jiro:P-riet~ 1 o!".l!!'~] 
:P-ackaged, softwarei 

On [lnserrd'ateiietit~er-~~e;R~~;d], the petitioner responded by stating that the 
beneficiary will be working in-house on its proprietary or pre-packaged software. The 
petitioner submitted [Describe the :-documents subniittea:-e.g.;"· a' 'covef.'i~tter, · ftineraryJ 
pontracts, stakD.IJmJs <iLwork;_workorde:r_~. seryice ~gr~ement§;or le,tters froinen.d·G~~l 
fums, etc.· .. J claiming that the beneficiary would work on the proprietary or pre-packaged 
software during his tenure with the petitioner. 

While the petitioner claims to have its own proprietary or pre-packaged software product, 
the record is insufficient to support its claim. For instance, the petitioner did not submit 
evidence of. lChoose·or adcfJ . 
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• critical reviews of the petitioner's software in trade journals that describes the 
purpose of the software, its cost, it's ranking among similarly produced software 
manufacturers; 

• the petitioner's software inventory; 

• sufficient warehouse space to store the petitioner's software inventory; 

• the marketing analysis for the petitioner's final software product; 

• a cost and. pricing analysis for the petitioner's software product; and/or 

• sufficient work space and equipment to support the production of the petitioner's 
software. 

• software training materials. 

Additionally, the very nature of the petitioner's consulting business indicates that 
eventually, the beneficiary would be outsourced to client sites to implement specific projects 
and/or assist clients with other technical issues. Absent additional work orders or 
agreements with end-clients, the in-house work claimed by the petitioner, which pertains to 
only one project, cannot be deemed representative of the beneficiary's entire schedule while 
in the United States. At best it serves as a representative sample of a project upon which 
the beneficiary will work until clients demand additional consulting services. 

bPTiON #3 -:-Petitioner P.'tovide'd cotitractS, wot:_k orders, etc~,jlUt. rtot_w!Mt ~'end~c!i~nt~ 

On [Insert date petitione·r resp·ondedJ, the J>etitioner responded by submitting a copy of - ·-- .· --.----.-~-~~ J Choose: a proposal;. COJ!tract;, consulting_~~rvic;:~§-~gr~~m~!),t!_~bi~menJ;§ of WO!~._:wo~~--
brders •. letters, "other"] between the petitioner and another software consulting firm, [Insert 
!name·ofthe.second sort;;;:;con.;~tirig~com~aeyJJ that will further contract the · 
beneficiary's services with other firms needing computer related positions to complete their 
projects to show that the petitioner has work for the beneficiary. 

QPTION.AL= ·Read CarefullY] However, none of the documents submitted specifically 
request the services of the beneficiary; list the beneficiary's itinerary; or describe in detail 
the work to be performed by the beneficiacy. · 

Furthermore, absent evidence such as valid contracts, statements of work, work orders, 
service agreements, letters between ![Insert;: name .. of the;. ·sebcind·~.soft:W~!t~· ~n$jilting 
coiJiJ).ll.!!YJ and the actual end·client firm ultimately involved with the beneficiary's 
computer related duties, or any other evidence the petitioner believes would support its 
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claim of a specialty occupation, the evidence does not establish the work to be completed; 
~Jlat the duties to be performed are those of a computer :(cHpOSE:-~·p_!Q~~-m~~.-:;_~r[a.J~itJ 
~tc.l position, and, thus, a specialty occupation position; and that the work will be available 

· for the beneficiary when he enters the United States through the duration of the requested 
H·lB validity period . Inasmuch as the petitioner is not a firm needing computer related 
positions to complete their projects, the record does not show any specific work to be done. 

iEND OPTIONS 

The present record fails to demonstrate the specific duties· the beneficiary would perform 
under contract for the petitioner's clients. The court in Defensor v. ·Meissner, 201 F. 3d 384 
(5th Cir. 2000) held that for purposes of determining whether a proffered position is a 
specialty occupation, a petitioner acting in a similar manner as the present petitioner. is 
merely a "token employer," while the entity for which the services are to be performed is the 
"more relevant employer." The Defensor court recognized that evidence of the client 
companies' job requirements is critical where the work to be performed is for an entity 
other than the petitioner. Accordingly, the court held that the legacy Immigration and 
Naturalization Service (Service, now CIS) had reasonably interpreted the Act and 
regulations to require that a petitioner produce evidence that the proffered position 
qualifies as a specialty occupation on the basis of the requirements imposed by the entities 
using the beneficiary's services. 

As such, the petitioner has not established that the duties of the proffered position for the 
beneficiary require a specialty occupation and that it has sufficient work for the requested 
period of intended employment. Therefore, the beneficiary is ineligible for classification· as 
a specialty occupation worker. 

As such, the petitioner has not established that the beneficiary is eligible for classification 
as an alien employed in a specialty occupation. 

Pursuant to INA 291, the burden of proof in these proceedings rests solely with the 
petitioner: Here that burden has not been met. 

Consequently, the petition is hereby denied for the [c~:t;O, 'three, fo~-clc~:.:J above 
stated reasons, with each considered as an independent and alternative basis for denial. 
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POSITION NOT A SPECIALTY OCCUPATION 

DIRECT QUOTES/CITES- FORMATING: When Citing anything, (e.g., statute;·re~ation, 
policy, or the record) for use. any-where in the decision it must be indented: 0.5" frolJ! both 
the left and right margins. 

To indent,.place. the .cU.rsoi- on the line, paragrap~, or blocked text that you .: 
wish to -'indent. Then .·click ron "Format" at the top left side of this screen.·: 
Next, click on· "Par~graph." .Click on the tab, "Indents and Spacfug.~ Under : 
"Indentation" click on the up· arrow. until you get the number 0~5" m both the ;· : 
"Left" and "Ri . ht". indentation fields. · · ' . '; 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE ~OXES BEFORE 
PRINTING . 

To delete boxes, right click on the little box that appears in the upper left comer and cut. -

You filed Form I-129, Petition for a Nonimmigrant Work~r. with the United States 
Citizenship and Immigration Services ("USCIS") to classify the alien beneficiary as a 
specialty occupation worker under section 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

[SSUE 

The ![first, second, thir<!~ ·n.ext~'-q:Dly] issue to be discussed is whether the position offered to 
the beneficiary qualifies as a specialty occupation. 

Section 101(a)(l5)(H)(i)(b) of the Act provides, in part, for the classification of qualified 
nonimmigrant aliens who are coming temporarily to the United States to perform services 
in a specialty occupation: 

an alien ... who is coming temporarily to the United States to perform services 
... in a specialty occupation describ~d in section 214(i)(l) ... with respect to 
whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

Section 214(i)(l) defines the term "specialty occupation" as one that requires: 

(A) theoretical and' practical application of a body of highly specialized 
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knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Section 214(i)(2) of the Act outlines the fundamental requirements of a specialty 
occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, 
or 

(C)(i) experience in the specialty equivalent to the completion of such degree, 
and · 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

The term "specialty occupation" is defined at 8 C.F.R. 214.2(h)(4)(ii) as: 

... an occupation which requires theoretical and practical application of a body 
of highly specialized knowledge in fields of human endeavor including, but 
not limited to, architecture, engineering, mathematics, physical sciences, 
'social sciences, medicine and health, education, business specialties, · 
accounting, law, theology, and the arts, and which requires the attainment of 
a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the. United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A); to qualify as a specialty occupation, the position 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular. position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so compiex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; . 
or 
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(4) The nature of the specific duties are so specialized and complex that 
knowledge required· to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

Wht:m determining whether a particular job qualifies as a specialty occupation, USCIS does 
not use a title, by itself. The specific duties .of the offered position combined with the nature 
of the petitioning entity's business operations are factors that USCIS considers. Each 
position must be evaluated based upon the nature and complexity of the actual job duties to 
be performed with that specific employer. In addition, the beneficiary's obtainment of a 
degree in a related area does not guarantee the position is a specialty occupation. Further, 
performing specialty occupation duties that are incidental to the primary functions is 
insufficient to establish that the duties to be performed qualify as a specialty occupation. 

jANAL~SIS~ ~NOTE: The P.etitioner information P.arag!aP.h isregui.red only_~~-:-hl-;;ultiple i~s~ 
I ) , 
denials." 

Your organization is a :[City~State).[D.on~:QrofitOR fo~rofit] enterprise engaged in ,[nat~ 
~petitioner's: busiries~r.;it"hJnUm,berJemployees an<!_~s annual income of$ ramqunt( 
You seek to temporarily employ the beneficiary as :[a,. an] !:Qositionl for a period of{nwhberl 
years. 

:oPTIONAL- RFE- Read Closely'"an<L~dd,Q_:r_4!i1Ette_irifo ifn~~~-~~~= Subsequent to the 
filing of the petition, you were requested to provide additional evidence to include a detailed 
description of the actual duties to be performed by the beneficiary on a day· to· day basis, 
and evidence to establish that the position meets the standards to qualify as a specialty 
occupation. Additionally, you were requested to submit more information about the 

. products and services provided by the company; and lists and/or organizational charts 
showing employees and the positions they occupy. 

OPTIONAL- Positioli::£5escni)tioti~ 

You describe the duties of the proffered position as follows: 

[£ tre-ad.jJdicawr feels-itiS.essential. fo the~ab.alysis: the duties m..~~isu.mma~ 
b:fthe duties ~ay: be described' here: ·But;" it is· not absolutely necessa:ryJ 

I . ·-~.-. -., ---:-':"'.----. . '. .,_ •• _ •• ..,......-~.----, ---:--v-··~···-~··T'Ol 

~fxou quote,.thf-·:Qetitioner's· descr!:Q'tion of dutief:!i. iil<lerit O.£t frQm_J;;~ft-& 
!RigP,t m.ggy!sJ 

ATTACHMENT TO 1·292 

\ 

1003 



WAC 
Page 5 

When attempting to establish whether the position is a specialty occupation you must show 
that the position meets one of four criteria. 8 C.F.R. 214.2(h)(4)(iii)(A) lists the four criteria as: 

(1) A baccalaureate.or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

USCIS recognizes the Occupational Outlook Handbook (OOH), a publication of the United 
States Department of Labor, as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses. You have certified a 
Labor Condition Application (LCA) with the Department of Labor (DOL) that the proffered 
position is a [[nsert the occupation listed in t"he·:Lc.M. An analysis of the proposed duties 
also reveals that the duties appear to be within the section pertinent to the occupation 
listed under the title llnsert Sp~cific Position Title from the"OOHl in the OOH, 2012·2013 
edition. 

r::::-:;·--'---.. -·-· . .. , 
OPTIONAL· Duties·Describedintl!e OQH: 

The OOH describes the duties of'a !InsertSp~ifiirOOHR.QsitionTitlel, in part, as follows: 

[f the adjudicator-;feels-it is essential to the ahaly~is,·the duties;'or a . I . . .. . . . . . . • . ~ I 

1

summary of the_ duties, may be described here.· However, it is not.absolutelyj 
~q~ 

[f you quote. th~ .. 06H . .:_i,ndEmt 0.5" from Le_ft_,~Jljght !lla!:W.~ 

R:E'Qlli:R"En-=-r~ Described'ihiii;-ooffi 

The OOH describes the training and other qualifications required for Hnf!erl-Specific-OOH 
Posititin ·Title], in part, as follows: . 

pite the·; training and other qualific~tionsas prov?-ded in the OOHtha·i 
~dicate that a baccalaitreate de~ee is not the normal min.i:rD.um! 
~~q~ementJ 

[fY._o;cite th~~ OOH,in'deht o:·5" fron{left ~rlght·m·ar~~ 

As shown in the ?9H,~alth?\l~h~~ baccalaureate l~;el of q~n_g is JI~s~tt as _appr,o~-~ate'; 
!.;~pre~,~generally reqwred, .... etC] the pos1tion of [Insert Sp_ecific-OOH]>os1tion 
lfitle) is an occupation that does not require a baccalaureate level of education in a specific 
specialtv as a normal, minimum for entry into the occupation. There is no apparent 
standard for how one prepares for a career as a [Insert PositiotU and no requirement for a 
degree in a specific specialty. The requirements appear to vacy by employer as to what 
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course of study might be appropriate or preferred. As a result, the proffered position cannot 
be considered to have met this criterion. 

(2) The degree requirement is common to the industry in parallel positions among 
s:imilar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

USCIS will discuss tp.is criterion in two parts as follows: 

2a. Degree Requirement is Common to the Industry in parallel Positions among 
similar Organizations 

Factors often considered by USCIS when determining the industry standard include: whether 
the OOH reports that the industry requires a degree; whether t:Qe industry's professional 
association has made a degree a minimum entry requirement; whether letters or affidavits 
from firms or individuals in the industry attest that such firms routinely employ and recruit 
only degreed individuals; or copies of job announcements from similar organizations as the 
petitioner. Shanti. Inc. v. Reno, 36 F.Supp.2d 1151, 1165 (D.Min. 1999) [quoting 
Hird/Blaker Corn. v. Slattery, 764 F.Supp. 872, 1102 (S.D.N.Y. 1991)1. 

The conclusions about a degree requirement for tEnter sp_~q_ific OOHjQ..Q_ tide] as shown in the 
OOH were discussed in the previous section. 

You have submitted no evidence to demonstrate that a degree in a specific field of study is 
common_!;<> the i[Identtly the tYPe of hl:dtistri in. \Vhich the -petitioner is invoh7eci:'e~g~~L ~·~ -~ 
f..:importltt_JCP-Ort .•. dental_practice ... resid~nti~ . .hl>!IJ.e ~e_.!.liQ!!Q!:,§!9_~.!!~g!!_!!_~tafi.on._~~~ 
cleaner;.,] industry in parallel positions among similar organizations. Accordingly, this · 
criterion will not be discussed further. 

r__,....~~-w··"--~-~---..---;---.~~~-~~-:;"""'~·-~~---;-e...........--:-""-·~-.. -Jy·-..... ···~-. --·-.-.. -. -·;-:"~ 

·2a. BAMPLE ANALYSIS.2 OF. 4- JobJi.Still;gs submitted but irisufficie@ 

Although you submitted .£:-~··one ... ··~ .. twelve ... th!ffir..!.. .. etc .. :Jjob listings, none of the 
listings is sufficient evidence of a degree requirement being common to the industry in 
parallel positions among similar organizations. 

Ql>_t.j.gP:J_j>f.l.:_Em"i!IQi;~§ nott~tQ@!~~~~: Further, it is difficult to ascertain whether the 
employers who published these announcements are similar to your organization. 

. ·. ,.- . ---. ---:-]' . 
Q:Qtion.2'of 4- Employers recq~ed but unlike·the,petitioileri Also, the job listings are 
from employers dissimilar to your organization. 
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Qp_tion 3 of4 · Job Annourice~ents DO NOT SJ1ec!fy a requi..fed educational backgroundi 

More importantly, while they all require a bachelor's degree, the majority of the 
announcements do not specify a required educational background. 

1
0ption 4 ~f 4 ~ Job Annouricenients DO:§P.ecify an educationaJ__ba~~g!oum[h_ut _Q,QJ.!Qt limit 
~he field of.studyj . 

Although some of the announcements do specify an educational background, they do not 
limit the field of study to a particular field that is appropriate to the proffered position, 
such as [Choose Or Add:_:::giJ.siness ~ .. ~cience ... comi:mte~ .. ~rigineering ... J, but allow for a 
wide variety of backgrounds to include I[Choose Or Add: ... liberal arts, .. :sociology) 
[psychology, ; .. literature, ... journalis~, .•.. philosophy ... advertising ... pub1i9 affair~ 
~~~gd!!gl!§ll~~p.QW;_khl_~g_i_~n~e ·.,. E!l!4~~! .creative and technical writirig:J 

~a. SAMPLE ANALYSIS 3 OF 4:· No doctiinentation sub:riritted from industrY.::related 
~rofessional associations,_:ijrms, or.J!t.diVidual~ 

In addition, you submitted no documentation that any industry·related professional 
. association has :made a bachelor's degree a requirement for entry into the field. Further, 
you ~ave not ~ubmi!_ted letters or affida~t~ from firms or individuals ~.the Uden~. th~ 
itype 9f indus~ry in. which the ~etit~on.er isinvolve~,,·e;g.::. ~. ;imP,<)~tJexpO~.;; ~~!\j~ . . 
P.ractice ... res1dential homecare ... liquor store .. ;gas station ... ~ 'Cleaner ... ) mdustry which 
attest that such businesses routinely employ and recruit only degreed individuals. Also, no 
other evidence was submitted that is sufficient to establish that the degree requirement is 
common to the industry in parallel positions among similar organizations. Accordingly, you 
have not met this criterion. . 

2a. SAMPLE ANALYSIS 4 OF 4· ~. Docrimentation was submitted from industry•relate'(l 
~rofessional associations, firms, Or uiili_~gjlalS but does not S~ that a baccalaureaf.J 
· ~g'!_E!~_jn: a SJ!.ecifi~J;p~cif!lcyj"~-~_q!rired; 

AlthougE1 the reco!:~--~ntains letters from t.;:one:.:hyo.::five ... etc. 1 [Choose iliAd~ 
fre~reseJ:!tatives qfbusinesses'aiid/or·J1rofessors ·.!_!etC.] who state that a bachelor's degree is 
required for [In~rt Job Title} positions, none of these individuals specify that a baccalaureate 
degree in a specific specialty iS required. 

{OP.tional:] Further, the record does not include sufficient evidence to substantiate that the 
business representative(s) and/or professor(s) are associated with your industry. 
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In this case the evidence ·does not establish that these individuals hold a degree in a 
particular field related to the proffered position. Also, the record does not establish the 
individuals' qualifications or their experience giving such opinions, and the basis for 
conclusions supported by copies of citations of any research material. 

[[Final.Concluaion for ·iill Sa:nmle Analysis in Criterion.2a:] 

As such, you have not submitted sufficient documentation to show that the degree 
requirement is common to the industry in parallel positions among similar organizations. 

2b. Complexity and Uniqueness of the Proffered Position. 

As an alternative to demonstrating that the degree requirement is common to the industry 
in parallel positions among similar organizations, you may show that the proffered position 
is so complex or unique that it can be performed only by an individual with a degree. 8 
C.F.R. 2.14.2(h)(4)(ili)(A)(2). 

In the present petition, you have not submitted sufficient documentation to show that this 
position involves duties seen as either unique or complex so that only an individual with a 
degree in a specific specialty could perform them. · 

You submitted a breakdown of the job duties for the proffered position along with the 
percentage of time that the beneficiary will spend on the various duties. However, the 
submitted list of duties is generic in nature and provides no further detail as to the unique 
or complex nature of the proffered position. This breakdown is not viewed as sufficient to 
establish that the proffered position is more unique or complex than other similar positions 
within the same industry. Without additional evidence showing the unique or complex 
nature of the position, or how this position ·differs from other similar positions within the 
same industry, you have not met this criterion. 

You have not demonstrated that the job duties in the proffered position are as complex as 
those listed in the advertised positions. For example, the duties of the job listings include· : . . .· . . - . . . --c·--~.- ---1 
i[List TH.:OSE. ~uties 'fr()~ the jo~ listin~s ~ha_t ar~ m~r~. ~~mplex tha~ th.e dutie~ of thE4~;--1 
proffered pQsltion: ,e.g:.;. "budgeting, trammg,.,supe!Y!!ill}g staif,_Jllorutonng_!!:~utm~~lm!g_~ 
!national, r~g!onal, or'localsal~P!'.Q'g!:~ni, e~,j; .. .'!], all of which are more complex than the 
proffered position. 

ATTACHMENT TO 1·292 

1007 



WAC 
Page 9 

·2b. SAMPLE ANALYSIS 4 OF 4 · ~sertions of counsel do not-constitute evidence; 

In the instant petition, counsel asserts that the position is complex and unique; however; no 
documentary evidence is provided to support this statement. Mere assertions of counsel do 
not constitute evidence. Matter of Obaigbena, 19 I. & N. Dec. 533, 534 (BIA 1988); Matter 
of Ramirez·Sanchez, 17 I. & N. Dec. 503, 506 (BIA 1980); Matter of Laureano, 19 I. & N. 
Dec. 1, 3 (BIA 1983). USCIS must look to the plain language of the documents executed by 
the petitioner and not to subsequent statements of counsel. Matter of Izumii, 22 I. & N. 
Dec. 169 (Assoc. Comm. Examinations 1998). Without additional evidence, you have not 
established this criterion. 

~[Final Conclusion for a1J_£1.!!!!P.le Analysis in Criterion 2b:] 

As such, you have not submitted sufficient documentation to show that this position involves 
duties seen as either unique .or complex so that only an individual with a degree in a specific 
specialty could perform them. 

(3) The employer normally requires a degree or its equiv~nt for the position; 

(3) SAMPLE'ANALYSIS .1 OF 4 ~ :New Position · No evide~nce P.l'Q..vlde~ 

. . ·----~··,...-.--:-. . ----·-~•-;-:· .. "··---~-···--·--··•··---~ .. ---· ..,.--~-----~-·""c;-1 

[Choose One: You have not hired anyone previously for the proffered position .... Or.:. ~:You 
I . . . . , , . . ,, . •' 

had no evidence to ~:~resent on this issu~, as this is·tl!t;l_fi.rst offering..Q!Jhe P_IY..fi~red.p..Qsition. 1 
As such, you have not established this criterion. 

:(a) SAMPLE ANALYSIS 2 OF 4::JA>ng:§j;_!!_n~gJ~9sitiQp.- No· evidence sl!_bmitted to ~hoi] 
!t!J..Qrmally r~q!li!'es i gg~-~~; . 

Although your organization has been established since "(y_i~, you have not demonstrated that 
you have, in the past, required the services of individuals with baccalaureate or higher degrees 
in a specific s~:~ecialty such as Ihi8ert De~ Requiremtmt: e.g, ... marketing .' .. matH 
f:~&:.--;;~~;-;d;:;;i~'i;t~ti~tc ... : ], for the offered position. Your assertion that your past 
·and present job announcements specified a minimum of a baccalaureate degree in the field of 
[iriSerfFiefd:rif13t1u!y: e·;g!, .:·.~ales _.':marketing~.:.:~tc~ .. J is noted. ·. 

The record, however, contains no corroborating documentation, such as a list of the names of 
your past [Insert-Job Title" e.g!, .~.sales reP.resentatives ; .. clerks .. :ek.;J, proof of their 
employment, and evidence of their educational backgrounds. 

Since the burden of proof to establish eligibility for benefits sought rests with you, the 
petitioner, under section 291 of the Act to accord the beneficiary with a Specific visa 
classification, simply going on record with unsupported statements without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
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proceedings. Matter of Treasure Craft of California, 141. & N. Dec. 190 (Reg. Comm. 
1972). 

~3) SAMPLE-ANALYSIS 3 OF'4:;::_f9sitionj.aes not·meet the·statuton: definition of 
~pecial~ occup~_tionA . 

In this case, although you claim to have hired only individuals with a bachelor's degree or 
higher in Unsert FieldofStudy: •. ;.B.usiriess A<h:n@stration;.Econoinics, Marketing, ... etc.l 
the position, nevertheless, does not meet the statutory definition of specialty occupation. 
The position, itself, does not require the theoretical and practical application of a body of 
highly specialized knowledge. Therefore, even though you have required a bachelor's · 
degree in the past, the position still does not require a bachelor's degree in a specific 
specialty. Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To interpret the 
regulations any other way would lead to illogical results. 

I3) SAMPLE ANALYSIS 4 OF 4 · Employer's Seli·unposed 'Standards~ Use thiS ohly· (oil 
positions that are obViously not specialty'occupations, such as auto & aircraft mechanics) 
~lumber~, c~enters, construction wqrkers,~hil4._day:-care workjs_s.,_4!sh~ashers, e~J 

Although you assert that you normally require a baccalaureate degree for the proffered 
position, your reasoning is problematic when viewed in light of the statutory definition of 
specialty occupation. 

Your creation of a position with an obligatory bachelor's degree requirement will not 
conceal the fact that the position is not a specialty occupation. USCIS must examine the 
ultimate employment of the alien, and determine whether the position qualifies as a 
specialty occupation. 

The critical element is not the title of the position or an employer's self-imposed standards, 
but whether the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a bachelor's degree in the 
specific specialty as the minimum for entry into the occupation as required by the Act. 
Defensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To interpret the regulations any 
other way would lead to illogical results. 

If USCIS was limited to reviewing a petitioner's self-imposed employment requirements, 
then any alien with a bachelor's degree could be brought into the United States to perform 
a menial, non-professional or an ~therwise non-specialty occupation, so long as the 
employer required all such employees to have bachelor's degrees. See id at 388. See also 
Matter of Michael Hertz Associates 191. & N. Dec. 558 (Comm. 1988) (The requirement of a 
college degree for the sake of general education, or to obtain what an employer perceives to 
be a higher caliber employee, also does not establish eligibility). 
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As such, you have not submitted sufficient documentation to show that you normally require a 
degree or its equivalent in a specific specialty for the position. 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties iS usually associated with the 
attainment of a baccalaureate or higher degree. 

ij)SAMPLE ANALYSIS ·1 OF 2-- :No.~vidence stlb:rnitted- Petitioner; a unsubstantiated 
1assertions }ll'e'insufficient· to establish sJ!ecianzed· & comJ>lex_duties~ 

The record contains insufficient information to establish the specialized and complex nature 
of the proffered position. 

As already discussed above, the evidence does not distinguish the difference between the 
duties to be performed by the beneficiary and those normally performed by OC!!tse~t~!ili 
Ultle], and how the duties of the proffered position are more specialized and complex. As 
such, there is insufficient documentation on record to establish that the duties to be 
performed are so specialized and complex that the knowledge required to perform the 
duties would be associated with the attainment of a baccalaureate or higher degree in a 
specific specialty. 

r· . . ~--_,.__,, . . . - . ·-:"---....,--~.~· ~·~.-:·--· -· .. ·;-·-.. :~ .. -,.~--· .. ··~·1 

~4} S~LE ANAL~SIS 2(~F ·~ .:: No~e'?-d~rice s~b~i~~d ~· Coun.§gl!s ~firification is 
insuffiCient to establish·sP.ec1alized &,comJ)lex duties; · · 

In response to USCIS' Request for Evidence, counsel clarified the original duties of the 
proffered position. While this clarification of duties does indicate that the proffered position 
requires a certain amount of skill, training, and attention to detail, they do not establish 
that the proffered position is any more specialized or complex than any other IUD:SertJOjj 
!ritl~ job. Without additional evidence as to the specialized and complex nature of the 
offered job, you have not met the fourth criterion of 8 C.F.R. 214.2(h)(4)(iii)(A). 

1. 

{End SamP.le· Analysis for Qriteri~J4)] 

:C6NCLU8i<>N~ 

You have not established that any of the four factors enumerated in 8 C.F.R. 
214.2(h)(4)(ili)(A) are present in this proceeding. It is, therefore, concluded that you have 
not demonstrated that the offered position is a specialty occupation within the meaning of 
the regulations. 
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The burden of proof to establish eligibility for a desired preference rests with you, the 
petitioner. Matter of Brantigan, 11 I. & N. Dec. 493. Here, that burden has not been met. 

bnelssue De.nial 

Consequently, the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 
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If the· petitioner is requesting consulate/embassy notification, provide the following 
evidence in duplicate. Any document submitted to the U.S. Citizenship and Immigration 
Services (USCIS) containing a foreign language, must be accompanied by a fuJJ English 
language translation that has been certified by the translator as complete and accurate, 
and that the translator is competent to translate from the foreign language into English. 

H ·lB Specialty Occupation 

Specialty Occupation means an occupation which requires the theoretical and practical 
application of a, body of highly specialized knowledge and which requ:ii-es the attainment of 
a baccalaureate or higher degree or its equivalent, in a specific specialty, as a minimum, for 
entry into the occupation in the United States. , 

Provide the following to establish that the present petition meets the criteria for H ·lB 
petitions involving a specialty occupation: -

EVIDENCE PERTAINING TO THE PROFFERED POSITION 

Position requirements: Submit the following additional evidence to establish that the 
proffered position qualifies a~ a specialty occupation: 

• Job Description: Provide a more detailed description of the work to be performed by 
the beneficiary for the entire requested period of validity. Include specific job duties, 
the percentage of time to be spent on each duty, level of responsibility, hours per 
week of work, and the minimum education, training, and experience necessary 'to do 
the job. Also, explain why the work to be performed requires the services of a person 
who has a college degree or its equivalent in the occupational field. 

OPTIONAL~ Additionally, if the beneficiary will supervise or direct others sub,mit a 
copy of a line·and·block organizational chart showing the petitioner's hierarchy and 
staffing levels. List all divisions in the company: Clearly identify the proffered 
position in the chart. Also, show the names and job titles for those persons, if any, 
whose work will come under the control of the proposed position. Indicate who will 
direct .the beneficiacy, by name and job title. 

• Standards for a Specialty Occupation Position: In order to qualify as a specialty 
occupation, the position must meet one or more of the following standards for a 
specialty occupation: · 

1) Baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; or that 

2) the degree requirement is common to the industry in' parallel positions 
among similar organizations or, in the alternative, an employer may 
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show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree; or that . 

3) the employer normally requires a degree or its equivalent for the 
position; or that 

4) the nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with 
the attainment o~ a baccalaureate or higher degree. 

I . . 

The following is a discussion of the four criteria for a position to qualify as a specialty 
occupation; why the position presently does not appear to qualify; and/or additional 
requested documentation to submit in support ofthe petition: 

1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

The Occupational Outlook Handbook (QQ.H),(a publication of the United States 
Department of Labor), indicates that aiD.>Tinsert s:Qec$c OOH_:Qosition title] is an 
occupation that does not require a baccalaureate level of education in a specific 
specialty as a normal, minimum for entry into the occupation. There is no standard 
for how one prepares for a career as a lilii~ttro~itloril and no requirement 'tor a 
degree in a specific specialty. The requirements appear to vary by employer as to 
what course of study might be appropriate or preferred .. As a result, the proffered 
position cannot be considered to have met this criterion. 

Therefore, provide additional evidence to establish that the proffered position 
qualifies under one or more of the remaining three criteria: 

2) the degree requirement is common to the industry in parallel positions among 
similar organizations (i.e., organizations with liNSERT NiJMBERJ employees) or, in 
the alternative, an employer may show that its particular position is so complex or 
uirigue that it can be performed only by an individual with a degree; · 

• Position: Provide evidence that the position of IBtie~(){-:-:QoSftiOnJ is a common 
position required by similarly. sized offices with similar annual incomes. Also 
provide evidence that the petitioner's competitors normally require degrees in a 
specific specialty for closely related positions to that of{JiQ~!tio@. . 

• Job Listings: Provide evidence ·to establish a degree requirement is common to 
the industry in parallel positions among similar organizations. Evidence ·may 
include job listings or advertisements. However, the job listings m~st clearly 
show that th~ employers who published the job announcements are similar to the 
petitioner's organization. More importantly, the listings must clearly show the 

ATTACHMENT TO 1·797 
<Rev. 03129/07) 

1013 



WAC 
Page 4 

specific educational background required to perform the duties of the proffered 
position. 

• Industry=related professional association: Documentation may be submitted to 
show that an industry-related professional association has made a bachelor's 
degree in a specific specialty a'· requirement for entry into the field. 

Provide the minimum·requirements and criteria used to apply for membership in 
the association in which the beneficiary claims membership. Also, iriclude 
evidence that lists the number of current members, the status held by the 
association in the international community and in the academic field, and any 
other conditions or requirements for membership. 

• Firms or Individuals in the Industry: Provide letters or affidavits from firms or 
individuals in the industry that attest that such firms routinely employ and recruit 
only degreed individuals in a specific specialty; or copies of job announcements from 
similar organizations as the petitioner. Also, provide the following: 

1. The writer's qualifications as an expert; 
2. The writer's experience giving such opwons, citing specific 

instances where past opinions have been accepted as authoritative 
and by whom; 

3. How the conclusions were reached; and 
4. The basis for. the conclusions supported by copies or citations of 

any research material used. 

3) the employer normally requires a degree or its .equivalent for the position; 

• Position Announcement: To support the petitioner's contention that the position 
is a "specialty occupation," provide copies of the petitioner's present and past job 
vacancy announcements. The petitioner may also provide classified 
advertisements soliciting for the current position, showing that the petitioner 
requires its applicants to have a minimum ofa baccalaureate or higher degree or 
its equivalent in a specific specialty. 

• Past Emplovment Practices: Provide evidence to establish .that the petitioner P.as 
a past practice of hi.ring persons with a baccalaureate degree, or higher in a 
specific specialty, to perform the duties of the proffered position. Indicate the 
number· of persons employed in similar position.s. Further, submit 
documentation to establish how many of those persons have a baccalaureate 
degree or higher and the particular field of study in which· the degree was 
attained. Documentation should include copies of transcripts and pay records or 
Quarterly Wage Reports for the employees claimed to hold a baccalaureate 
degree in the specific field of study. 
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• Petitioner's Products or Services: Explain what differentiates the petitioner's 
products or services from others in the industry and why it requ.i.!es a 
baccalaureate level of study to perform the duties of the position. · Provide 
documentary examples of the petitioner's products or services (i.e., copies of: 
business plims, reports, presentations, evaluations, . recommendations, critical 
reviews, promotional materials, designs, blueprints, newspaper articles, web-site 
text, news copy, photographs of prototypes, etc), in order to establish the 
petitioner's claims that it normally requires a degree in a specific specialty to 
perform the proposed duties. 

4) the nature of the specific duties are so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree in a specific specialty. · 

As discussed in the Occupational Outlook Handbook there is no clear standard for 
how one prepares for a career in the proffered position and no requirement for a 
degree in a specific specialty. The requirements appear to vary by employer as to 
what course of study might be appropriate or preferred. Merely performing the 
normal duties of a position that does not routinely require a baccalaureate degree in a 
specific specialty does not establish that the duties are specialized and complex even if 
the beneficiary has a degree in a field of study related to the occupation · every college 
graduate does not qualify as a member of a specialty occupation. 

Therefore, in such cases, when determining whether a particular job qualifies as a 
specialty occupation the specific duties of the offered position combined with the 
nature of the petitioning entity's business operations are factors that the USCIS 
considers. 

• Nature of the Position: Provide, in layman's terms, a clear explanation of what 
differentiates the proffered position from other related "non-specialty occupation" 
positions. Compare and contrast those duties to be performed that are . more 
discretionary, demanding, complex, highly advanced, specialized, or sophisticated · 
exceeding industry or normal position standards - such that a baccalaureate 
level of education ln. a specific field of study is a realistic prerequisite for entry 
into the proffered position. Be exact and provide documentation ~ substantiate 
the claims of complexity. 

• Nature of the Petitioners BusineBB: Where the petitioner alleges a unique business 
model to substantiate specialized or complex duties, explain what separates the 
petitioner's business operations from others in the industry or the field. Provide a 
clear comparison and/or contrast of the operational complexity of the petitioner's 
business with other businesses in the industry or to the norm of other positions in 
the field. 
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Clarify what it is about the petitioner's business that is so specialized; distinctive 
and /or exceptional that it requires the services of an individual with a degree in a 
specific field of study even though it is not an industry minimum standard. 

Provide documentary examples such as press releases, business plans, promotional 
materials, advertisements, patents, critical reviews, articles, photographs of 
prototypes, etc. that substantiate claims of complexity and specialization above that 
experienced in the industry or the field. 
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SAMPLE ANALYSIS; 
\ 

L Letters of recognition of expertise in the specialty-o-cc~u_p_a-ti-;-on......,.~w-e:-re:-.. -no_t_fr_o~n;J 
~ecognized authorities in the same specirutv occupation~ 

The petitioner is an import/export business. It employs 25 people and l'tas a gross annual 
income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems 
analyst for a period of three years. 

As the proffered position is a systems analyst, the beneficiary must possess a baccalaureate 
degree, or its equivalent, in computer science or management information systems. 

The petitioner has not demonstrated that the beneficiary's education and experience are 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(ili)(D)(1), (2), (3), or (4). The only category under 
which the beneficiary could qualify would be 8 C.F.R. 214.2(h)(4)(ili)(D)(5). 

Counsel submitted three expert letters ~om alleged recognized authorities in the same 
specialty occupation. The first letter is from Jay Moon, CEO ofNewmerica Technology, who 
holds a Master of Science Degree in Computer Information Systems. He stated that the 
beneficiary co~pleted coursework to achieve her Microsoft Certified Network Engineer and 
Cisco Certified Network Associate ratings. He also stated the she is qualified for a "task 
where comprehensive network knowledge is required .... [S]he has an ability to do the 
task for network system analyst." Mr. Moon was the program Director of the facility where 
the beneficiary received her training. 

The second letter is from Jong Wha Lee, a colleague for about one year at Tele-Com Art in 
Korea. Jong Wha Lee stated that she and the beneficiary worked at "computer educational 
programming but also at managing the company's computer system." Jong Wha Lee has a 
Bachelor's Degree in Computer Science from Seoul Seoil University. 

The third letter is from Mee Hee Jeong, an administrator at the Nara~ Fine Art Academy 
where the beneficiary worked from July 1992 to February 1995 as a teacher in "computer 
education, taught basic knowledge of hardware and software, developed the academy 
operation and management program (for registration, attendance check, students' record 
filing and academy affairs etc.). She was in charge of computer system development and 
troubleshooting for the academy computers. " Mee Hee Jeong has a Bachelor's Degree in 
Applied Fine Arts. 

Pursuant to the regulations, the petitioner must present evidence that the beneficiary has 
recognition of expertise in the specialty by at least one of the forms of documentations 
referenced at 8 C.F.R. 214.2(h)(4)(ili)(D)(5)(i}- (v). Counsel did nqt submit any evidence to 
support the beneficiary's eligibility under this regulation other than the three letters, which 
are considered under 8 C.F.R. 214.2(h)(4)(ili)(D)(5)(i). This standard required "[r]ecognition 
of expertise in the specialty occupation by at least two recognized authorities in the same 
specialty occupation." The letter from Mr. Moon would qualify under this standard; 
however, the other two letters are not from "recognized authorities" and, therefore, cannot 
be used to document the beneficiary's experience. 
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;. . VarietY of skills and ab:ililjesr(f(jes noteguru g_omP.lex or uruqueJ 

As an alternative to demonstrating that the degree requirement is common to the industry 
in parallel positions among similar organizations, the petitioner may show that the 
proffered position is so complex or unique that it can be performed only by an individual 
with a degree. 8 C.F.R. 214.2(h)(4)(iii)(A)(2). 

Despite counsel's assertions, the record fails to establish that the proffered position is either 
so complex or so unique that only an individual with a bachelor's degree in a specific 
specialty could perform it. 

The duties, as enumerated and described in the record, require a spectrum of skills and 
abilities, including, but not limited to: write clearly, effectively, and creatively; develop 
communication tools to inform and persuade various audience sets; develop proposals and 
other work products based upon a strong understanding o(the Internet; develop effective · 
communication and marketing strategies forth~ petitioner's customer base; write coherent 
and methodical instructional and techrucal manuals; employ a working knowledge of 
vector-based design packages; develop and maintain an Internet· based newsletter; edit; 
supervise and guide a team of junior copywriters and market research analysts for 
collection of data for newsletter articles; improve the creative content of the petitioner's 
Internet site; compile. reports and make recommendations on improving the petitioner's 
services research, partly through supervision and guidance of market research analysts; 

. make recommendations for the purchase of new Internet technology; analyze and make 
recommendations about the feasibility of acquiring web modules; enhance customer brand 
loyalty through web·customization and personalization; and tailor marketing messages to 
customer usage patterns. 

While the duties are multiple and diverse, they do not comprise a position that is especially 
complex or unique. The petitioner's duty descriptions and its assessment ofwork·time 
allocations clearly show that the beneficiary's primary involvements would be .in effective 
writing and in Internet marketing management. These functions do not require a degree in 
any specific specialty. Likewise, the record indicates that knowledge required for the. 
Internet aspects of the position can be attained by work experience, coursework short of a 
college degree, or a combination of both. 
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!Different jol;>_ d~ 

USCIS may also consider whether the industry's professional association has made a 
degree a minimum entry requirement, and whether letters or affidavits from firms or 
individuals in the industry attest that such firms "routinely employ and recruit only 
degreed individuals." Shanti. Inc. v. Reno, 36 F.Supp.2d 1151, 1165 (D.Min. 1999) (quoting 
Hird/Blaker Coro. v. Slattery, 764 F.Supp. 872, 1102 (S.D~N.Y. 1991)). 

Although the petitioner submitted two job listings, neither of the listings is persuasive 
evidence of a degree requirement being common to the industry in parallel positions among 
similar organizations. The petitioner has not demonstrated that the job duties in the 
proffered position are as cqmplex as those listed fu the advertised positions. For exam'ple, 
the duties of the job listfugs include "budgeting, trai~ng, supervising staff, monitoring and 
managing business growth ... " · · · 

In addition, the petitioner submitted no documentation that any professional association 
~as made a bachelor's degree a requirement for entry into the filed, nor has it s·ubmitted 
)~tters or affidavits from firms or individuals in the industry which attest that such firms 
routinely employ and recruit only degreed individuals. Accordingly, the petitioner has not 
established that the degree requirement is common to the industry in parallel positions 
among similar organizations under the second criterion of 8 C.F.R. 214.2(h)(4)(iii)(A) . 

. ' 
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SAMPLE ANALYSIS 7: . 
I 

l_,A ;Physical Therapist p~~~ed't.D,;torkas:a Physical ~erapV"Aide \llld~i ~ 
!licensed Physical Therapist '-is not a .special tv· occupationJ 

The petitioner is a rehabilitation center which seeks to employ the beneficiary as a physical 
therapist for a period of three years. 

Counsel·asserts that the beneficiary is qualified to practice physical therapy in California. 

The beneficiary does not hold a license to practice physical therapy in California. Counsel 
asserts that the beneficiary may practice physical therapy under the supervision of a 
licensed physical therapist. However, the Physical Therapy Board of California sent a letter 
to the beneficiary which states in part: 
"You are not authorized to work as a physical therapist license applica.nt. However, y~u 
may work as ~n aide.:." 

The Department of Labor's Occupational Outlook Quarterly (Summer 1994), in an article 
discussing physical therapy assistants and aides, finds no requirement of a baccalatireate 
degree in any field of study for employment as· a physical therapy aide. In view of the 
foregoing, the petition may not be approved.· 
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PRIVATE:-CONSULTANT. NOT AUTHORIZEifT(fGRANfCOLLEGE CREDI11 

., DELETE ALL HIGHLIGHTED DIRECTIVES AND'DIALOGUE BOXES· BEFORE 
PRINTING 

·To delete boxes,.:cight·click on.the little box that appears in the upper left corner and cut.· . ' . ' ' . 
.: . 

OLIVE DATA BASE: The CSC has_been granted access .to the OLIVE database from the 
Department of State. The OLIVE database is .a useful tool in detecting fraudulent Indian 

. . . . . . . I 

engineering degrees, Th~ OLIVE database is for the state of Andhra Pradesh and ha$ data 
from 1993 ·present for all engineering students who· have graduated from the state. ·1 

For more information go to the Adjudicati~e Tools folder ~thin tlris directory .. 

DO NOT go .straight to a. denial if th~ OLIVE database fails to ·show the beneficiary. 
Because this is third party information an intent·to·deny ·OTD) or a request for evi4ence 
(RFE), allowing the beneficiary to rebut this information is required. Appropriate language 
in the RFE or lTD may include the following: · · 

An inquiry with the United States Department of :State fails to reveal a ' 
record that the beneficiary, [Insert full ~ainE!], ever attended [insert college or 
university name]. · · . . 

Important: NEVER reference the OLIVE database (or any in· house sources of information,' 
e.g., Choicepoint) in an lTD or RFE. Merely indicating that the DOS inquiry (or in the case 
of Choicepoint- a search of public records) .is the source· of the third party information 
should suffice. · 

The petitioner filed Form 1·129, Petition for a Nonimmigrant Worker, to classify the alien 
beneficiary as a specialty occupation worker with the United States Citizenship and 
Immigration Services ("USCIS") under section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

The_petit~oner is a {City,J)j;ate]j[:rion;Rrofit:QR for-:Qrofit] enterprise engaged inJnature;\t?f 
P.etitioner's business] with [number] employees and a gross an~ual income of$ ![amoun,~J. It 
seeks to temporarily employ the beneficiary as fa; ai!llP.osition] for a period of [mim~er}. 
years. 

The ove~arching issue to be discussed here is whether the beneficiary is qualified to perform 
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services in a specialty occupation. 

INA 10l(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a specialty 
occupation: 

an alien ... who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(I) ... with respect 
to whom the Secretary of Labor determines and certifies to the Attorney · 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(I) .... 

Section 214(i)Q) of the Act defines the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Section 214(i)(2) of the Act outlines the fundamental requirements to qualify to perform a 
specialty occupation: 

. (A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the'occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, 
or 

(C)(i) experience in the specialty equivalent to the completion of such degree, 
and 

(ii) recognition of eXpertise in the specialty through progressively responsible 
, positions relating to the specialty. . 

Pursuant to Title 8, Code of Federal Regulations ("8 C.F.R.") 214.2(hl(4) (iii)( C) the beneficiary 
must meet one of the following criteria: 

(1) Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university; 

ATTACHMENT TO 1·292 
) 

1022 



WAC 
Page 4 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted State license, registration or certificate which 
authorizes him or her to fully practice the specialty occupation and' be 
immediately engaged in that specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States baccalaureate or 
higher degree in the specialty occupation, and have recognition of expertise in 
the specialty through progressively responsible positions directly related to the 
specialty. 

The first issue to be considered in determining whether the beneficiary qualifies for the 
classification is whether s/he meets any of the criteria listed above in 8 C.F.R. 
214.2(h)(4)(ili)(C)(l)-(3). 

1. Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university. 

The beneficiary does not hold a degree from a United States college or university. 

2. Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university.· 

The beneficiary does not appear to have any university studies. 

'.o .. ~1. 

The record indicates that the beneficiary studied for approxima.tely [Choose ~p-p~oxiniat~ 
~m~unt of ecJ.ucatiQ_!!:.acg_uired.by the:1,;nefic1~, 'e~g.:' cine semestei,' one year,.:.tw:o yel!!'~,l 
three y:ear~,~· .. etc.1 in a post-secondary setting, but does not establish that the beneficiary 
holds a foreign degree equivalent to a United States baccalaureate or higher degree in the 
field of :[Insert Field·Of Educatiori,:pe;g!~ : .... Ac.couliting; .. Market ·ResearcH 
fA!iaiy;.},§: .. _Coll_!P-U:terMalysis.~.:..~cJ as required by the proffered position described by t.he 
petitioner. 

3. Hold an unrestricted State license, registration, or certification which 
authorized him or her to fully practice the specialty occupation and be 
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immediately engaged in that specialty in the state of intended employment. 

This occupation does not require a State license, registration, or certification. 

4. Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States baCcalaureate 
or higher degree in the specialty occupation and have recognition of expertise 
in the specialty through progressively responsible positions directly related to ' 
the specialty. 

The petitioner is attempting to show that the beneficiary possesses education, specialized 
traihing, and/or progressively responsible experience that is equivalent to completion of a u.s. 
baccalaureate or higher degree in the specialty occupation. This is the only criterion that the 
beneficiary could possibly meet. 

The second issue to be discussed is whether the beneficiary qualifies under 8 C.F.R. 
214.2(h)(4)(iii)(D). 

In considering whether the beneficiary qualifies under this category by virtue of his or her 
education, practical experience and/or specialized training, 8 C.F.R. 214.2(h)(4)(iii)(D) 
states: · 

For purposes of paragraph (h)(4)(iii)(C)(4) of this section, equivalence to 
completion of a United States baccalaureate or higher degree shall mean 
achievement of a level of knowledge, competence, and practice in the 
specialty occupation that has been determined to be equal to that of an 
individual who has a baccalaureate or higher degree in the specialty and 
shall be determined by one or more of the following: (Emphasis added) · 

(1) An evaluation from an official who has authority to grant college· level 
credit for training and/or experience in the specialty at an accredited college 
or university which has a program for granting such credit based on an 
individual's training and/or work experience; · 

·, 

(2) The results of recognized college· level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service 
which specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
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certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty-; 

(5) A determination by the Service that the equivalent of the degree required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work ex:Perience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. For purposes 
of determining equivalency to a baccalaureate degree in the specialty, three 
years of specialized training and/or work experience must. be demonstrated 
for each year of college· level training the alien lacks. For equivalence to an 
advanced (or Masters) degree, the alien must have a baccalaureate degree 
followed by at least five years of experience in the specialty. If required by a 
specialty, the alien must hold a Doctorate degree or its foreign equivalent. It 
must be clearly demonstrated that the alien's training and/or work . ' 
experience included the theoretical and practical application of specialized· 
knowledge required by the specialty occupation; that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have 
a degree or its equivalent in the specialty occupation; and that the alien has 
recognition of expertise in the specialty evidenced by at least one type of 
documentation such as: · 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation; 

(iii) Published material by or about the alien in professional 
publications, trade journals, books, or major newspapers; 

(iv) Licensure or registra:tion to practice the specialty occupation in a 
foreign country; or 

(v) Achievements which a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

Further, 8 C.F.R. 214.2(h)(4)(ii) defines a "recognized ~uthority" as follows: 

f 

... a person or an organization with expertise in a particular field, special 
skills or knowledge in that field, and the expertise to render the type of 
opinion requested. Such an opinion must state: 
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(1) The writer's qualifications as an expert; 

(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 
I ' 

(4) The basis for the conclusions supp6rted by copies or citations of any 
research material used. 

The p~titioner did not show that degree equivalency was being sought for the beneficiary 
based on the results of recognized college· level equivalency examinations or special credit 
programs, such as the College Level Examination Program ("CLEP"), or Program on Non· 
collegiate Sponsored In~truction ("PONSI"). 

~ 

Further, the petitioner did not show that degree equivalency was being sought for the 
beneficiary based on evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant certification or 
registration to persons in the occupational specialty who have achieved a certain level of 
competence in the specialty. 

Also, the petitioner is not showing that degree equivalency was being sought for the 
beneficiary based on a determination by the Service that the equivalent of the degree 
required by the specialty occupation has been acquired through a combination of education, 
specialized training, and/or work experience in areas related to the specialty and that the 
alien has achieved recognition of expertise in the specialty occupation as a result of such 
training and experience. · 

lQp~tional Statement'#l:l Also, the petitioner did not show that degree equivalency was 
being sought for the beneficiary based on an evaluation of education by a reliable 
credentials evaluation service which specializes in evaluating foreign educational 

·credentials. 

{OP.tionafStatement'#2:] Although the petitioner submitted an evaluation from a foreign 
educational credentials evaluator to show that degree equivalency was being sought for the 
beneficiary based on the beneficiary's foreign education, training. and/or experience, foreign 
educational credentials evaluators may only evaluate an individual's foreign educational 
credentials · not training or work experience. Foreign education credentials evaluators do 
not have the authority to grant college-level credit for training and/or experience in the 

ATTACHMENT TO 1·292 

1026 



WAC 
Page 8 

specialty at an accredited college or university which has a program for granting such 
credit based on an individual's training and/or work experience as required by the 
regulation. 8 C.F.R. 214.2(h)(4)(iii)(D)(1). 

In the evaluation, the foreign educational credentials evaluator determined that the .. ---,..--,--·----~- . . . . ·. ---.;:-:, 
beneficiary's foreign education is equivalent to [Insert the . .Amount of College Credit 
~_amed,~g. one semester,_on_!iy~ar,.:._.t}Vo years; three.years.~.Et<i.] from7n accredited 
college or university in the United States. This part of the evaluation, that is, the 
evaluatiop. of the beneficiary's foreign education, is accepted. 

However, the USCIS does not accept the assessment of the beneficiary's work experience 
and other training because, as previously stated, foreign education credentials evaluators 
are not qualified to make that assessment. Furthermore, foreign educational credentials 
evaluators are not considered as recognized authorities for the purpose of qualifying aliens 
under recognition of expertise. · 

Since the foreign educational credentials evaluation indicated that the beneficiary had less 
than a baccalaureate level of education in a field of study required by the proffered position, 
the USCIS requested that the petitioner provide additional evidence to show degree 
equivalency based on the beneficiary's training and/or work experience as provided in 8 
C.F.R. 214.2(h)(4)(iii)(D)(1), (2), and (4) above. 

The petitioner submitted an evaluation of training and/or experience from a private 
educational evaluation service that was compl~ted by a consultant who asserts to having 
the authority to grant college level credit at an\accredited college or university which has a 
program for granting such credit based on an individual's training and/or work experience 
to show degree equivalency for the beneficiary. 

---~. -. -·-""':'----~-~ 
Although the })etitioner has submitted a letter from Unsert:riame. of the College or. 
liJniver.sity~ .. -: .j] that claims that-i(in~~~E~~~r's Na~e:":qr.·orPr~f~s~or •. ~·;:l~as the 
authonty to grant the college· level credit for var10us [Choose One o:tBoth: ... graduate'-' .. cr--.., 

~nd:.~or:-.u~dergradu~te~:J degree pro~}tms_in th~_J>.i~sio-P-:-~[In.s~rt}_i_eld Of Stu<_!y_:j~g!) 
I ••• Business-andAccounting ... Coniputer Science .. :Electronics ... ETC.], the evaluation was 
not done on behalf of .[In~ert· Name of the College ·dr Uiriversityj; it was done for a private 
educational credentials consulting firm. A credentials evaluation service may not evaluate 
an alien's work experience or training; it can only evaluate educational credentials. See 8 
~F.R .. g_!~,~(h~(~)(iii)(D)(3) .. As suc~,-theUn;rt l'Jam~_Qffriv~te CQn~ultan(EfriDS. 
!hg:, ... Mo_!'nmgs1de ... Global Educat10n Group...!!.:.!ltc•· .. _J_ evaluat10n carnes no we1ght m these 
proceedings. Matter of Sea. Inc., 191. & N. Dec. 817 (Comm. 1988). 

i[O¢i0naf8tatem~rit:] Even if USCIS had accepted the evaluation, it would be viewed as 
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problematic. The evidence provided by [Insert Na.nle of the College or University} is very 
specific as to the areas in which :'[friSertThe Evaluator's :Name: Dr .. :or.-•. :Professo;: ... ] can 
grant college-level credit for training and/or experience in the field of '[Insert. .Field: of Studyj 
~g=, : ;:.Busi.ileSSAdministration:-.. Ac~ounti.p.g: :. Computer Science. ;.Ele~tronics ... ETC.]::- · 
~~areas. are fc:>~ cre<!!_~Jc:>.~[Choose 011eor ~dd.Your Own: .. _.co·?p ai}d!Qr intern~If 
progr.ams ... t;he WaJ.Ver_ofcours~s off~?red by the colle~e ... substitution of GQ~ses by~ 
mdependent study·proJect .. ;wru.ver.of a computer skill course for students.ifa student's 
haining/work e~erienc;e is:~deg~ate .. "etc.;;:J. These specific areas do not appear to cover 
the granting of extensive college· level credits based on work experience. 

[QP-tiorial'StateDl.ent"l Furthermore, the evaluator has not provided sufficient evidence to 
establish his/her credentials to determine educational equivalency to a bachelor's degree in 
the particular field of study required for entry into the occupation. The evaluator holds a 
bachelor's degree in p--:·~~ :~-l However, the particular field of study required to perform 
the duties of the proffered position is r-~-.. -. -.: -~ or a related field. 

Since the burden of proof to establish eligibility for the benefit sought res~s with petitioner 
who seeks to accord beneficiary's classification, simply going on record without supporting 
documentary evidence. is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Treasure Craft of California, 14 L & N. Dec. 190 (Reg. Comm. 1972) 

As such, the record fails to establish that the beneficiary is a member of any organizations 
whose usual requirement for entry is a baccalaureate degree in a specialized field of study. 
Further, the record contains no evidence that the beneficiary holds a state license, 
registration, or certification that authorizes him or her to practice a specialty occupation. · 

Moreover, the petitioner has not demonstrated that the beneficiarys training and work 
experience qualifies as the equivalent of a baccalaureate level of education or higher pursuant 
to 8 C.F.R. 214(h)(4)(iii)(D)(1), (2), (3), or (4). As such, the only category remaining under 
which the beneficiary might possibly qualify would be 8 C.F.R. 214.2(h)(4)(ili)(D)(5). 

Evaluation of experience by USCIS 

When the petitioner fails to establish that the beneficiary's training and work experience 
qualifies as the equivalent of a baccalaureate level of education or higher pursuant to 8 · 

. C.F.R. 214.2(h)(4)(ili)(D)(1), the USCIS may make its own independent assessment of the 
beneficiary's credentials. 

·In its independent assessment of the beneficiary's past employment experience for 
equivalency to the attairiment of a baccalaureate or higher degree or its equivalent, the 
USCIS is guided by the regulations at 8 C.F.R. 214.2(h)(4)(iii)(D)(5) as previously shown 
above. 
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c ' . " :-----, 

Sample Analysis Item #1~ 

~ers of.,Work ·E~erieli~e ·:Jriad~qtiat~ 

The petitioner submitted employment experience letters from the beneficiary's former 
employers. However, the evidentiary weight of these employment letters is minimal, at 
best. 

Generally, the beneficiary's employment experience letters provide only the beneficiary's 
job title with dates to establish the duration of the beneficiary's employment. The letters do 
not provide sufficient details regarding the nature or size of the enterprises where the 
beneficiary claims to have been employed. 

Additionally, the letters do not provide sufficient detail concerning the duties, 
responsibilities, or supervisory role the beneficiary had while working for these past 
employers. 

Further, the writers of these letters have not provided sufficient evidence to show that the 
beneficiary's work experience included the theoretical and practical application of complex 
specialized knowledge reqUired by the specialty occupation or that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have a degree or its 
equivalent in the specialty occupation. Merely stating that the beneficiary has such work 
experience is not sufficient to satisfy this requirement. 

l[Q:gtional sta'wiil,;nt:J Also, the record provides insufficient evidence to establish that the 
author(s) of the letter(s) actually worked with the beneficiary during the time of the 
claimed employment. 

J_Qpt!Qnal.~taj&plent:l Additionally, it should be noted that the employment experience. 
letters provided by t1Ie petitioner are written on plain paper rather than on the claimed 
former employer's company letterhead stationery. As such, it is not possible to determine 
whether these letters were actually written by the claimed employers. 

The petitioner has submitted certificates of technical skill level issued to the beneficiary by 
i[OrganfZ~tioi!;]for lSkillJ However, these certificates alone are insufficient to establish 
the duration and academic level of the training courses attended. 
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· [nadeguate Evaluation -· Transcnpts not II1cluded.in ·Recor.!i 

' The evaluation provided is insufficient to establish the claimed equivalency in the specific 
specialty because the record does not include complete transcripts of courses or supplemental 
information with regard to the beneficiary's training courses, to determine the duration of 
such courses and the academic level of the same courses. 

Sample;Analysiidtem #4j , 

~-... ' , ' ~~-,--:""-:·-·'1"~'"~""-..,......."""::"~. ' ' ' 1 
[nadeguate Evaluation·~- A Resume.Alone is Insufficient · 

An acceptable evaluation should describe the material evaluated and establish that the 
areas of experience are related to the specialty. A resume or curriculum vitae alone is 
insufficient to satisfy equivalency of a baccalaureate level of education based on training 
and/or experience. In this case, it appears that the evaluation is based, to a large extent, on 
a copy of the beneficiary's resume and is insufficient to establish equivalency in the claimed 
specific specialty. 

End Analys~ 

Without supplemental information, it is not possible to determine how the evaluator reached 
his/her conclusion that the beneficiary has the equivalent of a U.S. baccalaureate or higher 
degree in the claimed specialty occupation. 

I 

No Recognition of Expertise 

In addition to establishing equivalency, the petitioner must present evidence that the 
beneficiary has recognition of expertise in the specialty by at least one of the forms of · 
documentation shown in 8 C.F.R. 214.2(h)(4)(ili)(D)(5)(i) • (v), as follows: 

I 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

The petitioner did not submit sufficient evidence to support the beneficiary's eligibility 
under this regulation. 

[Optional Statem;nt ~jJ The previously mentioned letters from former employers, which 
are considered under 8 C.F.R. 214.2(h)(4)(iii){D)(5)(i), were found inadequate. 

:[Optional Statemertt#2·.,.. Use-if petitioner clalmsforeigtie~uqaticm.'eva;Ilia~r'is'";n:~~ji~ 
but the -record does- not:show:,the· evaluator i~ a "Reco~zed·Authori!Y.:l The evaluation 
provided by the foreign educational credentials evaluator is not sufficient to establish 
recognition of expertise because, as preyiously stated, they are n_gt considered recognized 
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authorities for the purpose of qualifying under recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the 
record does not establish the evaluator's qualifications as an expert, his or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis 

. for conclusions supported by copies of citations of any research material as required in. 8 
C.F.R. 214.2(h)(4)(ii). 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation; · 

The petitioner did not. submit any evidence to establish that the beneficiary is the member 
of any organizations whose usual requirement for entry is a baccalaureate degree in a 
specialized field of study to establish his/her recognition of expertise in the field of study 
required by the proffered position. -

(ill) Published material by or about the alien in professional publications, 
trade journals, books, or major newspapers; 

The petitioner did not submit sufficient evidence to establish that there has ever been any 
published material by or about the beneficiary to establish his/her-recognition of expertise 
in the field of study required by the proffered position. 

(iv) Licensure ,or registration to practice the specialty occupation in a foreign · 
country; or 

The petitioner did not submit any evidence to establish that the beneficiary is licensed or 
registered to practice in the proffered position. 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

·The petitioner did not submit any evidence from a recognized authority who has 
determined that the beneficiary's achievements in the field of the specialty occupation are 
significant. · 

;:;::---·~ .. .---·-,-~...-~-. ~_.....,~~. -·------. -··-~··-~--~--.. -----.---... ~--:--~""':~-·~--~---.,r-1 
:[OptionalStatement ~-Use if petitioner- claims fqreigri education evaluator is an e~erLbut 
~he record does not'show the evah.lator is· a ·~Red)gnize(VAuthoritY'l The evaluation 
provided by the foreign educational credentials evaluator is not sufficient to establish 
recognition of expertise because, as previously stated, they are not considered recognized 
authorities for the purpose of qualifying under recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the 
record does not establish the evaluator's qualifications as an expert, his or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis 
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for conclusions supported by copies of citations of any research material as required in 8 
C.F.R. 214.2(h)(4)(ii). 

As such, the petitioner has not established that the beneficiary qualifies to perform the 
services of the specialty occupation through equivalency to completion of a United States 
baccalaureate or higher degree in the specialty occupation based on education, training 
and/or employment experience pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D). Therefore, the 
beneficiary is ineligible for classification as an alien employed in a specialty occupation:. 

CONCLU~ 

The burden of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan, 111. & N. Dec. 493. Here, that burden has not. been met. 

Consequently, the petition is denied for the above stated reason. 

Co~sequently, the petition is denied for the above stated reasons, with each considered as 
an independent and alternative basis for denial. 
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FOREIGN .Er>UCATION EVALUATiON. vNRELATEDFIEED. 

·DELETE ALL.HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
PRINTING 

·.To delete boxes,. right click on the. little box th~t appears in the upper left ~rner and cut. · 

OLIVE .DATA BASE: The CSC .has been granted: access to the OLIVE database from the 
Department of State. The· OLIVE database 'is. a useful 'tool in detecting fraudulent Indian 
engineering degrees. The .OLIVE. · dab~. base is ·for _the. state of Andhra Pra.desh and ha~ data 
from 1993'- present for all engineering students who have iraduated from the state. ' 

,.,' 

For more information.go to the Adjudlcati~e Tools folde.r witmn this directory. 

DO NOT go straight to a denial if the OLIVE database fails to show the benefitiary. 
Because this 1s third party inforl:nation an intent~to-deny (lTD) or a· request for evidence 
(RFE); allowing the beneficiary to rebut this information is required. Appropriate language 
in the RFE or lTD may include the follo~g: .· . · .·· . · · · · ' ( 

An inquiry with the United States Department of State fails to reveal a , 
record that the beneficiary, [Insert fun name], ever attended [insert college or ;: 
unive~sity name]. . . .. · . ' 

Important: NEVER.reference the OLIVE database (or any~in-house sources of information, 
e.g., Choicepoint) in an lTD or RFE. Merely indicating 'that the DOS i.rlqUiry (or in the' case 
of Choicepoint - a search ·of public· records) is the ·source of the third p~rtY inform~tion 
should suffice. . . · · · 

The petitioner filed Form 1-129, Petition for a Nonimmigrant Worker, to classify the alien 
beneficiary as a specialty occupation worker with the United States Citizenship and 
Immigration Services ("USCIS") under section 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

The petitioner is a I[ City, S~ate]j[:non;P.rOfi.t~ORfor-.Qrofitl enterprise engaged in Jnattrre~pl 
~e'titiqner's business] with [number] employeesr-_~].lda_ ross ~nnual income of$ [lamoun~1,. It 
seeks to temporarily ~mploy the ·beneficiary as {a, anl £position] for a period of [number] 
years. 

[SSUE: 
I 

The overarching issue to be discussed here is whether the beneficiary is qualified to perform 
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services in the specialty occupation. 

!RULE~ 

INA 101(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a specialty 
occupation: 

an alien ... who is coming temporarily to the United States to perform 
services ... in a specialty-occupation described in section 214(i)(l) ... with respect 
to whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

Section 214(i)(l) of the Act defines the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or highe;r degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Section 214(i)(2) of the Act outlines the fundamental requirements to qualify to perform a 
specialty occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, · 

~ ' 

(B) completion of the degree described in p~ragraph (l)(B) for the occupation, 
or 

(C)(i) experience in the specialty equivalent to the completion of such degree, 
and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

Pursuant to 8 C.F.R. 214.2(h)(4)(ili)(C) the beneficiary must meet one oft~e following criteria: 

(1) Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
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baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted State license, registration or certificate which 
authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States baccalaureate or 
higher degree in the specialty occupation, and have recognition of expertise in 
the specialty through progressively responsible positions directly related to the 
specialty. 

The first issue to be consid~red in determining whether the beneficiary qualifies for the 
classification is whether s/he meets any of the criteria listed above in 8 C.F.R. 
214.2(h)(4)(ili)(C)(I)·(3). 

1. Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university. · 

The beneficiary does not hold a degree from a United States college or university. 

2. Hold a foreign degree determ.in~d to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university. 

Although it appears that the beneficiary has studied for approximately four or more years 
in a post-secondary setting, he or she does not hold a foreign degree equivalent to a United 
States baccalaureate or higher degree in the field of [Insert Field of Education: e.g., 
... Accounting ... Market Research Analysis ... Computer Analysis .... etc.] as required by the 
proffered position described by the petitioner. 

3. Hold an unrestricted State license, registration, or certification which 
authorized him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment. 

This occupation does not require a State license, registration, or certification. 

4. Have education, specialized training, and/or progressively responsible 
experience that is equivalent to.completion of a United States baccalaureate 
or higher degree in the specialty Occupation and have recognition of expertise 
in the spe~alty through progressively responsible positions directly related to 
the specialty. 
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The petitioner is attempting to show that the beneficiary possesses education, specialized 
training, and/or progressively responsible experience that is equivalent to completion of a U.S. 
baccalaureate or higher degree in the specialty occupation. This is the only criterion that the 
beneficiary could possibly meet. 

The second issue to be discussed is whether the beneficiary qualifies under 8 C.F.R . 
. 214.2(h)(4)(iii)(D). 
In considering whether the beneficiary qualifies under this category by virtue of his or her 
education, practical experience and/or specialized training, 8 C.F.R. 214.2(h)(4)(iii)(D) 
states: 

For purposes of paragraph (h)(4)(iii)(C)((4)) of this section, equivalence to 
completion of a United States baccalaureate or higher degree shall mean 
achievement of a level of knowledge, competence, and practice in the 
specialty occupation that has been determined to be equal to that of an 
individual who has a baccalaureate or higher degree in the specialty and 
shall be determined by one or more of the following: (Emphasis added) 

(1) An evaluation from an official who has authority to grant college· level 
credit for training and/or experience in the specialty at an accredited college 
or university which has a program for granting such credit based on an 
individual's training and/or work experience; 

(2) The results of recognized college· level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONS!); 

(3) An evaluation of education by a reliable c.redentials evaluation service 
which specializes in evaluating foreign educational credentials; · 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational spe,cialty who have 
achieved a certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. For purposes 
of determining equivalency to a baccalaureate degree in the specialty, three 
years of specialized training and/or work experience must be demonstrated 
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for each year of college· level trmrung the alien lacks. For equivalence to an 
advanced (or Masters) degree, the alien must have a baccalaureate degree 
followed by at least five years of experience in the specialty. If required by a 
specialty, the alien must hold a Doctorate degree or its foreign equivalent. It 
must be clearly demonstrated that the alien's tt;aining and/or work 
experience included the theoretical and practical application of specialized 

. knowledge required by the specialty occupation; that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have 
a degree or its equivalent in the specialty occupation; and that the alien has 
recognition of expertise in the specialty evidenced by at least one type of 
documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation; 

(iii) Published material by or about the alien in professional 
publications, trade journals, books, or major newspapers; · 

(iv) Licensure or registration to practice the specialty occupation in a 
foreign country; or 

(v) Achievements which a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

Further, 8 C.F.R. 214.2(h)(4)(ii) defines a "recognized ~uthority" as: 

... a person or an organization with expertise in a particular field, special 
skills or knowledge in that field, and the expertise to render the type of 
opinion requested. Such an opinion must s~ate: 

(1) The writer's qualifications as an expert; 

(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 

(4) The basis for the conclusions supported by copies or citations of any 
research material used. 
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The petitioner did not show that degree equivalency was being sought for the beneficiary 
based on the results of an evaluation from an official who has authority to grant college­
level credit for training and/or experience in the specialty at an accredited college or 
university which has a program for granting such credit based on an individual's training 
and/or work experience. · 

Also, the petitioner did not show that degree equivalency was being sought for the 
beneficiary based on the results of recognized college-level equivalency examinations or 
special credit programs, such as the College Level Examination Program ("CLEP"), or 
Program on Non-collegiate Sponsored Instruction ("PONSI"). 

Additionally, the petitioner did not show that degree equivalency was being sought for the 
beneficiary based on evidence of certi,fication or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant certification or 
registration to persons in the occupational specialty who have achieved a certain. level of 
competence in the specialty. 

Further, the petitioner is not showing that degree equivalency was being sought for the 
beneficiary based on a determination by the US CIS that the equivalent of the degree 
required by the specialty occupation has been acquired through a combination of education, 
specialized training, and/or work experience in areas related to the specialty and that the 
alien has achieved recognition of expertise in the specialty occupation as a result of such 
training and experience. 

The petitioner is attempting to show that degree equivalency is being sought for the 
beneficiary based, in whole or in part, on an evaluation of the beneficiary's training and 
exPerience from a foreign educational credentials evaluator. 

The petitioner-seeks to employ the beneficiary as a linseri Position"'l)tl~.~~g~.~ysteip...§ 
r---- --~n . 
analyst .. .]. 

Since the proffered position is a {Ili'se;tPositionTitle: e.g:;,-;.systems~hliaiyst~~:] the 
beneficiary must possess a baccalaureate degree or higher, or its equivalent, in the · 
appropriate field of study such as Unsert·F_~ld'of Study, e.g!, ... comP.uter .science <m 
~~!!.~gementinformationsyste~D:~ .. ·.J as shown in the Department of Labor's Occupational 
Outlook Handbook (OOH) 

The evaluation ofthe beneficiary's foreign education, prepared by a foreign educational 
credentials evaluator claims that the beneficiary has the equivalent of a bachelor's degree 
in Unser,t Field of Study, e.g; comP.uter _scieilc~ Or man~gement inforll(atio~.J;ysteli!~. etc.] 
as a result of education, training. and/or employment experience. 

However, foreign educational credentials evaluators may only evaluate an individual's 
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foreign educational credentials· not training or work experience. Foreign educational 
credentials evaluators are not qualified to prepare evaluations based on the beneficiary's 
training and/or work experience as they do not have, " ... the authority to grant college· level 
credit for training and/or experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training and/or work 
experience;· .... " as required by the regulation. 8 C.F.R. 214.2(h)(4)(iii)(D)(l). 

On the other hand, a foreign educational credentials evaluator is qualified to p'rovide an 
evaluation of the beneficiary's'£oreign education pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D)(3) 
which authorizes, "An evaluation of education by a reliable credentials evaluation service 
which specialized in evaluating foreign educational credentials." 

In the evaluation, the foreign educational credentials evaluator determined that the 
beneficiary's foreign education is equivalent to a bachelor's degree in [Insert the .anreTat;l 
~~eeearried, e.g! Fren~l.i~ .. EngJ;ish ... Literature ... HistorY. ;.Art.AppJ'~~atiQ!1· .etc] from 
an accredited college or university in the United States. This part of the evaluation, that is, 
the evaluation of the beneficiary's foreign education, is accepted. 

However, the education evaluated is not in a field of study related to the specific education 
required for the beneficiary to perform the duties of the proffered position. Additionally, 
the US CIS does not accept the assessment of the beneficiary's work experience and other 
training because, as previously stated, foreign education credentials evaluators are not 
qualified to make that·assessment. Furthermore, foreign educational credentials evaluators 
are not considered as recognized authorities for the purpose of qualifying aliens under 
recognition of expertise. 

Subsequent to the filing of the petition, the USCIS requested that the petitioner provide. 
additional evidence to show degree equivalency based on the beneficiary's training and/or . 
work experience as provided in 8 C.F.R.214.2(h)(4)(ili)(D)(l), (2), arid (4) above. 

In its response, the petitioner did not provide the requested evidence. 

i[Or .•. O~tional S~te~~~TI In its response, the petitioner asserts that the beneficiary's foreign 
credentials evaluation should be accepted by USCIS pursuant to 8 C.F.R. 214.2(h)(4)(ili)(D)(3), 
as they are from a reliable credentials evaluation service. 

· NOTE TO ADJUDICATOR: If the 'petitioner 'did provide an evaluation from arollege· official 
or someone' who claims to be -use one of thos·e denial formats. · · . · · · · .. . · i! . 

·' '. 

The USCIS uses an evaluation by a credentials evaluation organization of a person's foreign. 
education as an advisory opinion only. Where an evaluation is not in accord with previous 
equivalencies or is any way ,questionable, it may be discounted or given less weight. Matter of 
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Sea. Inc .. 19 I. & N. 817 (Comm. 1988). The evaluation will, accordingly, be given little weight. 
' 

As such, the record fails to establish that the beneficiary is a member of any organizations 
whose usual requirement for entry is a baccalaureate degree in a specialized field of study. 
Further, the record contains no evidence that the beneficiary holds a state license, 
registration, or certification that authorizes him or her to practice a specialty occupation. 

Moreover, the petitioner has not demonstrated that the beneficiary's education in an 
"unrelated field" and work experience are equivalent to completion of a United States 
baccalaureate or higher degree in the claimed specialty occupation under 8 C.F.R. 
214.2(h)(4)(iii)(D)(1); (2), (3), or (4). The only category remaining under which the 
beneficiary might possibly qualify would be 8 C.F.R. 214.2(h)(4)(iii)(D)(5). 

Evaluation of experience by USCIS 

When the petitioner fails to establish that the beneficiary's training and work experience 
qualifies as the equivalent of a baccalaureate level of education or higher pursuant to 8 
C.F.R. 214.2(h)(4)(iii)(D)(1) - (4), the USCIS may make its own independent assessment of 
the beneficiary's credentials. 

In its independent assessment of the beneficiary's past employment experience for 
equivalency to the attainmeJ;J.t of a baccalaureate or higher degree or its equivalent, the 
USCIS is guided by the regulations at 8 C.F.R. 214.2(h)(4)(iii)(D)(5) shown above. 

·---·-- . .. . . . ~---~ 

(Letters of Work E!me·Ij~nce ~ Inadequate 

The petitioner submitted employment experience letters from the beneficiary's former 
employers. However, the evidentiary weight of these employment letters is minimal, at 
be~ . ' 

Generally, the beneficiary's employment experience letters provide only the beneficiary's 
job title with dates to establish the duration of the beneficiary's employment. The letters do 
not provide sufficient details regarding the nature or size of the enterprises where the 
beneficiary claims to have been employed. 

Additionally, the letters do not provide sufficient detail concerning the duties, 
responsibilities, or supervisory role the beneficiary had while working for these past 
employers. 

Further, the writers of these letters have not provided sufficient evidence to show that the 
beneficiary's work experience included the theoretical and practical application of complex 
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specialized knowledge required by the specialty occupation or that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have a degree or its 
equivalent in the specialty occupation. Merely stating that the beneficiary has such work 
experience is not sufficient to satisfy this requirement., 

;[~tiona! Staterilent:l Additionally, the record provides insufficient evidence to establish 
that the author(s) of the employment letter(s) actually worked with the beneficiary during 
the time of the claimed employment. 

i(Qpt~onal Statement:] Moreover, it should be noted that the employment experience letters 
provided by the petitioner are written on plain paper rather than on the claimed former 
employer's company letterhead stationery. As such, it is not possible to determine whether 
these letters were actually written by the claimed employers. 

Sample Analysis Item.#2 

The petitioner has submitted certificates of technical skill level issued to the beneficiary by 
'IOrgruuzati.Oil:l for [slciif:l. However, these certificates alone are insufficient to establish 
the duration and academic level of the training courses attended in order to obtain the 
certificates in the particular technical skill. 

[nadeguate Eval-gation-=-Transcri,Rts notiD.Ci~i.li-Reco~ 
I 

The evaluation provided is insufficient to establish the claimed equivalency in the specific 
specialty because the record does not include complete transcripts of courses or supplemental 
information with regard to the beneficiary's training courses, to determine the duration of 
such courses and the academic level of the same courses. 

t-·····-~·-····"": .... --,....--, -'---,-.-. -··--. . ' .. . . . . « ' .,, ________ .~ .. ~ 

~nadegl,l~te Evaluati<in- A Resume 'alone is Insuffi#en~ 

An acceptable evaluation should describe the material evaluated and establish that the 
areas of experience are related to the specialty. A resume or curriculum vitae, alone, is 
insufficient to satisfy equivalency of a baccalaureate level of education based on training 
and/or experience. In this case, it appears that the evaluation is based, to a large extent, on 
a copy of the beneficiary's resume and is insufficient to establish equivalency in the claimed 
specific specialty. 
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iErid -~alysi~ 

Without supplem'~ntal information, it is not possible for the USCIS to determine that the 
beneficiary has the equivalent of a U.S. baccalaureate or higher degree in the claimed 
specialty occupation. 

No Recognition of Expertise 

In addition to establishing equivalency, the petitioner must present evidence that the 
beneficiary has recognition of expertise in the specialty by at least one of the forms of 
documentation shown in 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v), as follows: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation. ( 

The petitioner did not submit sufficient evidence to support the beneficiary's eligibility 
under this regulation. 

;[O~tional Statement #I] The previously mentioned letters from former employers, which 
are considered under 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i), were found inadequate. 

' ' ' .---~-. -··-:-------·· - ' ' . --.,..--, . ' . . ·---:1 
i[Optional Statement #2 ~Use if petitioner claims foreign ed~cation evaluator is an ~~~rt 
but the record does not show the evalu8:tOd$ a ~,Reco~A_A_uthoritY_'] The evaluation 
provided by the foreign educational credentials evaluator is not sufficient to establish 
recognition of expertise because, as previously stated, they are not considered recognized 
authorities for the purpose of qualifying under recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the · 
record does not establish the evaluator's qualifications as an expert, ~s or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis 
for conclusions supported by copies of citations of any research material as required in 8 
C.F.R.214.2(h)(4)(ii). 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation. 

The petitioner did not submit any evidence to establish that the beneficiary is the member 
· of any organizations whose usual requirement for entry is a baccalaureate degree in a 

specialized field of study to establish his/her recognition of expertise .in the field of study 
required by the proffered position. 

(ill) Published material by or about the alien in professional publications, 
trade journals, books, or major newspapers. · 
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The petitioner did not submit sufficient evidence to establish that there has ever been any 
published material by or about the beneficiary to establish his/her recognition of expertise 
in the field of study requii-ed by the proffered position. 

(iv) Licensure or registration to practice the specialty occupation in a foreign 
country. 

The petitioner did not submit any evidence to establish that the beneficiary is licensed or 
registered to practice in the proffered position. 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

The petitioner did not submit any evidence from a recognized authority who has 
determined that the beneficiary's achievements in the field of the specialty occupation are 
significant. 

i[ Optional Sta~ment -:-Use if petitioner claims foreign education evfU.uato~is an e~~l1:1>J!~ 
,the record ctoes' not ·show the evaluator is a "Reco~zed Authori~l The evaluation 
provided by the foreign educational credentials evaluator is not sufficient to establish 
recognition of expertise because, as previously stated, they are not considered recognized 
authorities for the purpose of qualifying under 'recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the 
record does not establish the evaluator's qualifications as an expert, his or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis 
for conclusions supported by copies.of citations of any research material as required in 8 
C.F.R. 214.2(h)(4)(ii). 

As such, the petitioner has not established that the beneficiary qualifies to perform the 
services of the specialty occupation through equivalency to completion of a United States 
baccalaureate or higher degree in the specialty occupation based on education, training 
and/or employment experience pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D). Therefore, the 
beneficiary is ineligible for classification as a specialty occupation worker, and, therefore, 
the petition may not be approved. 

~NCLUSION1 

The burden of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan, 111. & N. Dec. 493. Here, that burden has not been met. 

:one Is~ue n~rual 

Consequently, the petition is denied for the above stated reason. 
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Multi~le Issue:Deruai 

Consequently, the petition is denied for the above stated reasons, with each considered as 
~n independent and alternative basis for denial." 
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!FOREIGN EDUCATION EVALUATION. NO EQUIVALENCY! 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
PRINTING 

. . 

. · To delete boxes, right click on the little ~ox that appears in the upper left corner and cut. · 

OLIVE DATA BASE: The CSC has been granted access to the OLIVE database from the 
Department of State. The OLIVE database .is a useful tool in detecting fraudulent 'Indian 
engineering degrees. The OLIVE database is for the.state of Andhra Pradesh and ha& data 
from 1993 -·presentfor alf(mgineering students who have graduated from the state. a 

' . . . .· ... ; . . 

For more information go to. the Adjudicative Tools:folde~ 'withip. this directory .. 

DO .NOT go straight to a denial if the OLIVE' database fails to show the beneficiary. 
Because this .is third party i.Dformation an intent"to-deny (lTD) or ·a request for evidence 
(RFE), allowing the be.neficiary to rebut this information is required. Appropriate language 
in the RFE or lTD may include the following: . 

An inquiry With the United States Department' of State fails to reveal a 
record that the.beneficiary, [Insert full~name], ever attended [insert college or 
university nari:le]. · . , . · · 

Important: NEVERr~ference the·OLNE da~~b~se.(o~:an; in·house sources pfinforin~tion, 
e.g., Choicepoint) man lTD or RFE. Merely indic~ting that the DOS 'inquiry (or in th~ .case 

. of Choicepoint :_ a search of public records) is the. source_ of the third party information 
should suffice. · · · · !, 

. ~·' 

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker, to classify the alien 
beneficiary as a specialty occupation worker with the United States Citizenship and 
Immigration Services ("USCIS") under section 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). ' 

;fb~ ~etit~oner i~ ~-;~~[~~Sfa~e1j[n~~:P.tof!tl>lff9r:p!Q.fitl enterprise. engaged in$~.~~~~~()1 
petit19neL~ b~~l.!!essl Wlth fnumberl employees, and a gr_9ss ani!_!Jalmcome of$ ;[a:moun1~). It 
seeks to temporarily employ the beneficiary as ~. anl [position} for a period of [number] 
years. 

The overarching issue to be discussed here is whether the beneficiary is qualified io perform 
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services in a specialty occupation. 

INA 101(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a specialty 
occupation: 

an alien ... who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(l) ... with respect 
to whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

Section 214(i)(I) of the Act defi.lles the term "specialty occupation" as one that requii.-es: 

W theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States.· 

I 

Section 214(i)(2) of the Act outlines the fundamental requirements to qualify to perform a 
specialty occupation: 

W full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, 
or 

(C)(i) experience in the specialty equivalent to the completion of such degree, 
and 

(ii) recognition of expertise in the specialty through progressi.vely responsible 
positions relating to the specialty. · 

Pursuant to 8 C.F.R. 214.2(h)(4) (ill)( C) the beneficiary must meet one of the following criteria: 

(1) Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
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baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; · 

(3) Hold an unrestricted State license, registration or certificate which 
authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialtY in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completi~n of a United States baccalaureate or 
higher degree in the specialty occupation, and have recognition of expertise in 
the specialty through progressively responsible positions directly related to the 
specialty. . 

The first issue to be considered in determining whether the beneficiary qualifies for the 
classification is whether slhe meets any of the criteria listed above in 8 C.F.R. 
214.2(h)(4)(ili)(C)(1)·(3). 

1. Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university. 

The benefici'ary does not hold a degree from a United States college or university. 

2. Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university. 

--~--~-. ---~~--"'l 

The record indicates that the beneficiary studied for approximately [Choose ap.proxilnate 
~---~~ .. ~--~-,-~---·~-------------,------ '' . ' --c:-•-c'," ----. ----·-·: '-~ . . • ' 'j· r 
1

amount:of educati~p.·acq~ed-by_thftbe!!eficigy,_ e.g.-: one semester.~y~ar;_two years, 
~b!:ee YELars, ... etc.l in a post-secondary setting, but does not establish that the beneficiary 
holds a foreign degree equivalent to a United States baccalaureate or higher degree in the 
fi~Jd o£[Insert Field ofEducation:-~:g;;· .. iAccol.mting~~arket Rese~ 
!An8.Iysis ... Corm~uter AI;talysis ••.• etC;] as required by the proffered position described by the 
petitioner. 

3. Hold an unrestricted State license, registration, or certification which 
authorized him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment. 

This occupation does not require a State license, registration, or certification. 

4. Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States baccalaureate 
or higher degree in the specialty occupation and have recognition of expertise 
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in the specialty through progressively responsible positions directly related to 
the specialty. ' 

The petitioner is attempting to show that the beneficiary possesses education, specialized 
training, and/or progressively responsible experience that is equivalent to completion of a U.S. 
baccalaureate or higher degree in the specialty oCcupation. This is the. only criterion that the 
beneficiary could possibly meet. 

The second issue to be discussed is whether the beneficiary qualifies under 8 C.F.R. 
214.2(h)(4)(iii)(D). 
In considering whether the beneficiary qualifies under this category by virtue of his or her 
education, practical experience andlo:r specialized training, 8 C.F.R. 214.2(h)(4)(iii)(D) 
states: 

For purposes of paragraph (h)(4)(iii)(C)((4)) of this section, equivalence to 
completion of a United States baccalaureate or higher degree shall mean 
achievement of a level of knowledge, competence, and practice in the 
specialty occupation that has been determined to be equal to that of an 
individual who has a baccalaureate or higher degree in the specialty and 
shall be determined ·by o~e or more of the following: (Underlining added) 

(1) An evaluation from an official who has authority to grant college· level 
credit for training and/or expenence in the specialty at an accredited college 
or university which has a program for granting such credit based on an 
individual's training and/or work experience; 

(2) The r~sults of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONS!); 

(3) An evaluation of education by a reliable credentials evaluation service 
which specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a, certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. For purposes 
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of determining equivalency to a baccalaureate degree in the specialty, three 
years of specialized training and/or work experience must be demonstrated 
for each year of college· level training the alien lacks. For equivalence to an 
advanced (or Masters) degree, the alien must have a baccalaureate degre_e 
followed by at least five years of experience in the specialty. If required by a 
specialty, the alien must h~ld a Doctorate degree or its foreign equivalent. It 
must be clearly demonstrated that the alien's training and/or work 
experience included the theoretical and practical application of specialized 
knowledge required by the specialty occupation; that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have 
a degree or its equivalent in the specialty occupation; and that the alien has 
recognition of expertise in the specialty evidenced by at least one type of 
documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

' 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation; 

(iii) Published material by or about the alien in professional 
publications, trade journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a 
foreign country; or 

(v) Achievements which a r~cognized authority has determined to be 
significant contributions to the field of the specialty-occupation. 

Further, 8 C.F.R. 214.2(h)(4)(i.i) defines a "recognized authority" as: 

... a person or an organization with expertise in a particular field, special 
skills or knowledge in that field, and the expertise to render the type of 
opinion requested. Such an opinion must state: 

(I) The writer's qualifications as an expert; 

(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 

(4) The basis for the conclusions supported ·by copies or citations of any 
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research material used. 

The petitioner did not show that degree equivalency was being sought for the beneficiary 
based on the results of an evaluation from an official who has authority to grant college­
level credit for training and/or experience in the specialty at an accredited college or 
university which has a program for granting such credit based on an individual's training 
and/or work experience. 

Also, the petitioner did not show that degree equivalency was being sought for the 
beneficiary based on the results of recognized college-level equivalency examinations or 
special credit programs, such as the College Level Examination Program ("CLEP"), or 
Program on Non-collegiate Sponsored Instruction ("PONSI"). 

Additionally, the petitioner did not show that degree equivalency was being sought for the 
beneficiary based on evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant certification or 
registration to persons in the occupational specialty who have achieved a certain level of 
competence in the specialty. 

Further, the petitioner is not showing that degree equivalency was being sought for the 
beneficiary based on a determination by US CIS that the equivalent of the degree required 
by the specialty occupation has been acquired through a combination of education, 
specialized training, and/or work experience in areas related to the specialty and that the 
alien has achieved recognition of expertise in the specialty occupation as a result of such 
training and experience. 

The petitioner is attempting to show that degree equivalency is being sought for the 
beneficiary based, in whole or in part, on an evaluation of the beneficiary's training and 
experience from a foreign educational credentials evaluator.·. 

The petitioner seeks to employ the beneficiary as a ~[Insert.Position·Title]. 

The evaluation of the beneficiary's foreign education, prepared by a foreign educational 
credentials evaluator claims that the beneficiary has the equivalent of a bachelor's degree 
in the specific field of study required by the speCialty occupation as a result of education, 
training. and/or emplovment experience. / · 

However, foreign ed:ucational credentials evaluators may only evaluate an indi..Yi,dual's 
foreign educationalcredentials- not training or work experience. Foreign educational 
credentials evaluators are not qualified to prepare evaluations based on the beneficiary's 
training and/or work experience as they do not have, "~ .. the authoritY to grant college-level 
credit for training and/or ~xperience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training and/or work 

ATTACHMENT TO 1·292 

1050 



WAC 
Page 8 

experience: .... " as required by the regulation. 8 C.F.R. 214.2(h)(4)(ii.i)(D)(1). 

On the other hand, a foreign educational credentials evaluator is qualified to provide an 
evaluation of the beneficiary's foreign education pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D)(3) 
which authorizes, "An evaluation of education by a reliable credentials evaluation service 
which specialized in evaluating foreign educational credentials." 

In the evaluation, the foreign educational credentials evaluator determined that the 
beneficiary's foreign education is equivalent to [Insert the amount of college credit earned, 
e.g. one semester, one year, two years, three years ... etc.l from an accredited college or 
university in the United States. This part of the evaluation, that is, the evaluation of the 
beneficiary's foreign education, is accepted. 

However, the US CIS does not accept the assessment of the beneficiary's work experience 
and other training because, as previously stated, foreign education credentials evaluators 
are not qualified to make that assessment. Furthermore, foreign educational credentials 
evaluators are not considered as recognized authorities for the purpose of qualifying aliens 
under recognition of expertise. 

Subsequent to the filing of the petition, the USCIS requested that the petitioner provide 
additional evidence to show degree equivalency based on the beneficiary's training and/or 
work experience as provided in 8 C.F.R. 214.2(h)(4)(iii)(D)(1), (2), and (4) above. 

In its response, the petitioner did not provide the requested evidence. 

[Or ... Optional Statement:] In its response, the petitioner asserts that the beneficiary's foreign 
credentials evaluation should be accepted by USCIS pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D)(3), 
as they are from a reliable credentials evaluation service. 

Note To Adjudicator: If the petitioner did provide an evaluation from a college official or 
someone who claims to be - go to one of those denial formats. 

The USCIS uses an evaluation by a credentials evaluation organization of a person's foreign 
education as an advisory opinion only. Where an evaluation is not in accord with previous 
equivalencies or is any way questionable, it may be discounted or given less weight. Matter of 
Sea. Inc., 191. & N. 817 (Comm. 1988). The evaluation will, accordingly, be given minimal 
weight. 

As such, the record fails to establish that the beneficiary is a member of any organizations 
whose usual requirement for entry is a baccalaureate degree in a specialized field of study. 
Further, the record contains no evidence that the beneficiary holds a state license, 
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i[OP.tionhl Sta~J!lent=l Additionally, the record provides insufficient evidence to establish 
that the author(s) of the employment letter(s) actually worked with the beneficiary during 
the time of the claimed employment. 

lQP.tiona). Statement:} Moreover, it should be noted that the employment experience letters 
provided by the petitioner are written on plain paper rather than on the claimed former 
employer's company letterhead stationery. As such, it is not possible to determine whether 
these letters were actually written by the claimed employers . 

. Sample Analysis Item .#2j 

:certificates of Technical Skill · l!!~.d~_q!!a~ 

The petitioner has submitted certificates of technical skill level issued to the beneficiary by 
![Organization] for [S]riiJl. However, these certificates alone are insufficient to establish the 
duration and academic level of the training courses attended in order to obtain the 
certificates in the particular technical skill. 

Sarrmle Analysis Item #3~ 

f~adeg_y.ate~ E~ru.u~tian:·:~rian;;ri~S.-11ot~InciuCfe<f-iD'R:ecord: 

The evaluation provided is insufficient to establish the claimed equivalency in the specifi~ 
specialty because the record does not include complete transcripts of courses or supplemental 
information with regard to the beneficiary's training courses, to determine the duration of 
such courses and the academic level of the same courses. 

An acceptable evaluation should describe the material evaluated and establish that the 
areas of experience are related to the specialty. A resume or curriculum vitae, alone, is 
insufficient to satisfy equivalency of a baccalaureate level of education based on training 
and/or experience. In this case, it appears that the evaluation is based, to a large extent, on 
a copy of the beneficiary's resume aQd is .insufficient to establish equivalency in the claimed 
specific specialty .. 

Without supplemental information, it is not possible for the USCIS to determine that the 
beneficiary has the equivalent of a U.S. baccalaureate or higher degree in the claimed 

. specialty occupation. ..,~ 
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No Recognition of Expertise 

In addition to establishing eqUivalency, the petitioner must present evidence that the 
beneficiary has recognition of expertise in the specialty by at least one of the forms. of 
documentation shown in 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v), as follows: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same speCW,ty occupation. 

The petitioner did not submit sufficient evidence to support the beneficiary's eligibility 
under this regulation other than the previously mentioned letters from former employers, 
which are considered under 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i)·. 

The petitioner did not submit sufficient evidence to support the beneficiary's eligibility 
under this regulation. 

Kmtional Staterilen(~JJ. The previously mentioned letters from former employers, which 
are considered under 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i), were found inadequate. 

·---~-,.,----:-·-_,~,...............---~-.~-~-~':""''':"' .......... ,.._. ~-·~~-.. -~~~----- . -~-----~-. ~-::.1 

:[optional· Statement#2 -Use if:petition~r :c~a.irris foreign .ed~cation. evaluator.is arieN>~rl 
but the record does not.sho:w the.~jaluator is a "RecoglliiedAuthori~] The evaluation 
provided by the foreign educational cred~htials evaluator is not sufficient to establish 
recognition of expertise because, as previously stated, they are not considered recognized 
authorities for the purpose of qualifying under recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the 
record does not establish the evaluator's qualifications as an expert, his or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis 
for conclusions supported by copies of citations of any research material as required in 8 
C.F.R.214.2(hl(4)(ii). 

(ii) Membership in a recogn:i7.ed foreign or United States association or 
society in the specialty occupation. · 

The petitioner did not submit any evidence to establish that the beneficiary is the member 
of any organizations whose usual requirement for entry is a baccalaureate degree in a 
specialized field of study to establish his/her recognition of expertise in the field of study 
required by the pro~ered position. · 

(iii) Published material by or about the alien in professional publications, 
trade journals, books, or major newspapers. 

The petitioner did not submit sufficient evidence to establish that there has ever been any 
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published material by or about the beneficiary to establish his/her recognition of expertise 
in the field of study required by the proffered position. 

(iv) Licensure or registration to practice the specialty occupation in a foreign 
country. 

The petitioner did not submit any evidence to establish that the beneficiary is licensed or 
registered to practice in the proffered position. 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

The petitioner did not submit any evidence from a recognized authority who has 
determined that the beneficiary's achievements in the field of the specialty occupation are 
significant. 

![Optional S.tatement- Use ifpe~tioner" claims foreign education-evalu~ii8~;~·e~ert but 
the record does not show the evaluator is a "Reco~zed AuthoritY:] The evaluation 
provided by the foreign educational credentials ev~luator is not sufficient to establish 
recognition of expertise because, as previously stated, they are not considered recogpized 
authorities for the purpose of qualifying under recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the 
record does not establish the evaluator's qua.l:ifi.cations as an expert, his or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis 
for conclusions supported by copies of citations of any research material as required in 8 
C.F.R. 214.2(h)(4)(ii). 

As such, the petitioner has not established that the beneficiary qualifies to perform the 
services of the specialty occupation through equivalency to completion of a United States 
baccalaureate or higher degree in the specialty occupation based on education, training 
and/or employment experience pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D). Consequently, the 
beneficiary is ineligible for classification as an alien employed in a specialty occupation. 

FlNAVCONCLUSIONl 

The burden of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter ofBrantigan. 111. & N. Dec. 493. Here, that burden has not been ~et. 

Consequently, the petition is denied. for the above stated reason. 
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. \ . 

Consequently, the petition is denied for the above stated.reasons, with each considered as 
an independent and alternative basis for denial. 

/ 
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fE"V.ALlfATfONS AREADVISORYONLYJ 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
PRINTING 

· · To delete boxes, right click on the little box that appears in the upper left comer and cut. · 

NOTE TO ADJUDICATORS: All of the analyses in this denial have' been included i.ri the 
"Phrases&Analysis" folder- each ihits own separate document: · 

OLIVE DATA BASE: The CSC has .. 'been granted access tothe OLIVE database fro~ the 
Department of State. The OLIVE database is a useful tool in detecting·.fraudulent I:Qdian 
engineering degrees. The OLIVE database is for the .state of Andhra }>radesh and has·· data 
from 1993 · present of all en~Pneering students who have ·graduated from the state~ ·· 

For more iirl'ormation go to the. Adjudicative Tools folder Within this. d.iXectory. 

DO NOT go straight tO :adenial if the OLIVE database fails ·to show the beneficiary. 
Because this is third party information an intent-to-deny (lTD) or a request for evidence 
(RFE); allowing the beneficiary to rebut this information is required. Appropriate language 
in the RFE or lTD maY. include the following:. · ; 

An inqUiry with 'the Unite( Sta~~ Department of State ... fails to reveal a ·:· 
record that the beneficiary, [Insert full name], ever attendedlin'sert college or · , 
univer.sity name]. . · · 

Important: ·NEVER reference the OLIVE database (or any in-house sources of information, 
e.g., Choicepoint) in an lTD or RFK M;erel)rindicatingthat the DOS inquiry (or·in the case 
of Choicepoint - a search of' public records) is the source of the third party infoml,ation 
should suffice. · . " 

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker, to classify the alien 
beneficiary as a specialty occupation worker with the United States Citizenship and 
Immigration Services ("USCIS") under section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

The petitioner is a I[CitY, State] ![non-P'rofit .OR for~profit] enterprise engaged in [riatlir1::of 
~ _· • . .-- -·~, .....,! "r- ----- ,. .. ,, r""" 

P.eti!ioner'(.\:!usin~ss} with [numbed employees and a gross annual income of $l[amq_un_t). It 
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seeks to temporarily employ the beneficiary as l~; 8Q.] [,P-osition] for a period of [numbed 
years. 

The record indicates that the beneficiary had more than rnu:niberl years of employment 
experience at the time of. the filing of the petition. A credentials evaluator has determined 
that the beneficiary's education background and employment experience are equivalen.t to a 
bachelor's degree in :[field of study] awarded by regionally accredited academic colleges and 
universities in the United States. 

INA 10l(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporaruy .to the United States to perform services in a specialty 
occupation: 

an alien ... who is coming temporarily'to the United States to perform 
service~ ... in a specialty occupation described in section 214(i)(l) ... ;with respect 
to whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an · 
application under section 212(n)(l) .... 

Section 214(i)(l) of the Act defines the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

·Section 214(i)(2) ofth~ Act outlines the fundamental requirements to qualify to perform a 
specialty occupation: ' 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, 
or 

(C)(i) experience in the specialty equivalent to the completion of such degree, 
and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty.· 
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Pursu~nt to 8 C.F.R. 214.2(h)(4) (iii)( C) the beneficiary must meet one of the following criteria: 

(1) Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted State license·;, registration or certificate which 
authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States baccalaureate or 
higher degree in the specialty occupation, and have recognition of expertise in 
the specialty through progressively responsible positions directly related to the 
specialty. 

In considering whether the beneficiary qualifies under this category by virtue of his or her 
education, practical experience and/or specialized training, 8 C.F.R. 214.2(h)(4)(ili)(D) 
states: 

For purposes of paragraph (h)(4)(iii)(C)((4)) of this section, equivalence to 
completion of a United States baccalaureate or higher degree shall mean 
achievement of a level of knowledge, competence, and practice in the 
specialty occupation that has been determined to be equal to that of an 
individual who has a baccalaureate or higher degree in the specialty and 
shall be determined by one or more of the following: (Underlining added) 

(1) An evaluation from an official who has authority to grant college· level 
credit for training and/or experience in the specialty at an accredited college 
or university which has a program for granting such credit based on an 
individual's training and/or work experience; 

(2) The results of recognized college· level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service 
which specializes in evaluating foreign educational credentials; 
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(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work experience in areas related to the. 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. For purposes 

· of determining equivalency to a baccalaureate degree in the specialty, three 
years of specialized training and/or work experience must be demonstrated 
for each year of college· level training the alien lacks. For equivalence to an 
advanced (or Masters) degree, the alien must have a baccalaureate degree 
followed by at least five years of experience in the specialty. If required by a 
specialty, the alien must hold a Doctorate degree or its foreign equivalent. It 
must be clearly demonstrated that the alien's training and/or work 
experience included the theoretical and practical application of specialized 
knowledge required by the specialty occupation; that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have 
a degree or its equivalent in the specialty occupation; and that the alien has 
recognition of expertise in the specialty evidenced by at least one type of 
documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or 
society in the speCialty occupation; 

I 

(iii) Published material by or about the alien in professional 
publications, trade journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a 
foreign country; or 

(v) Achievements which a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

8 C.F:R. 214.2(h)(4)(ii) states: 

Recognized authority means a person or an organization with expertise in a 
particular field, special skills or knowledge in that field, and the expertise to 
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render the type pf opinion requested. Such an opinion must state: 

(1) The writer's qualifications as an expert; 
. I 

·(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 

(4) The basis for the conclusions supported by copies or citations of any 
research material used. 

USCIS uses an ·evaluation by a credentials evaluation organization of a person's foreign 
education as an adVisory opinion only. Where an evaluation is not in accord with previous 
equivalencies or is any way questionable, it may be discounted or given less weight. Matter 
of Sea. Inc., 191. & N. 817 (Comin. 1988). In addition, it was concluded in Sea that 
experience which is substituted for a portion of education must include the theoretical and 
practical application of specialized knowledge required at the professional level of the 
occupation. Ordinary experience alone cannot be equated with a college degree. 

SAMPLE ANALYSIS· lof7:. Evaiuation·less than whatDOH_sMS1srequiredJ 

Here, the evaluation of the beneficiary's foreign credentials as the equivalent of a 
baccalaureate degree in business administration is based on employment experience and 
educational background. A review of the Department of Labor's Occupational Outlook 
Handbook, however, finds that the graduate education is normally required for the 
proffered position. 

The evaluator did not conclude that the beneficiary has graduate education in one of the 
disciplines listed by the Occupational Outlook Handbook. 

SAMPLE ANALYSIS·3'of 7: Conclusoty· Evaluation- No authorization fu issue colleg~ 
bre<fu.J 

The record does not contain any corroborating evidence to support the evaluator's finding, 
such as an evaluation from an official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited college or university which has 
a program for granting such credit based on an individual's training and/or work 
experience, as· required by 8 C.F.R. 214.2(h)(4)(iii)(D)(1). 

SAMPLE ANALYSIS' 4 of 'ffEvaluator'~ credentials in a field'other than the one: being 
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The evaluator has not submitted evidence setting for his/her credentials to determine 
educational equivalency to a bachelor's degree in this particular field of endeavor. The 
evaluator holds a bachelor's degree in education and a master's degree in educational 
administration. He/she does not appear to have any education or experience in culinary 
arts, hotel, and restaurant management, or a related field. 

SAMPLEm.ALVSfS'&o{ 7: Lunitea authorization to issue-::college'cr~gjt) 
; 

Although the evaluator states that he/she has the authority and responsibility for the 
evaluation and granting of college· level credit for all international transfer students, he/she 
does not specify that he/she is authorized to grant college· level credit for training and/or 
work experience in the field, nor does he/she indicate that his/her college has a program for 
granting such credit. Accordingly, the evaluation is accorded little weight. 

SAMPLE ANALYSIS 6 of 7: ·concluso!Y-.:~v_all!~t.ion._:_N.o ~asis Jq_r.~dru;ation and e~erikn~ 
bvaluationJ · j 

Here, the evaluation of the beneficiary's foreign credentials is based on education· and 
employm~nt experience. The evaluator has not demonstrated specifically how the evaluation 
was made-nor the basis for making it (including copies of the relevant portions of any re~arch 
materials used). Neither the petitioner nor the evaluator has demonstrated that the 
beneficiary's experience was experience in a specialty occupation. In addition, the evaluator 
has not shown how the various aspects of the beneficiary's employment experience satisfy the 
course work requirements of a baccalaureate degree in business administration. Accordingly, 
the evaluation is accorded little weight~ 

The beneficiary is not a member of any organizations whose usual requjrement for entry is a 
. baccalaureate degree in a specialized field of study. The record contains no evidence that the 
beneficiary holds a state license, registration, or certification which authorizes him to practice 
a specialty occupation. In view of the foregoing, it is concluded .that the petitioner has not 
demonstrated that the beneficiary quali.fies to perform services in a specialty occupation. 

The burden of proof in these proceedings rests solely with the petitioner. INA 291. The 
petitioner has .not sustained that burden. Accordingly, the decision of the director will not be 
disturbed. 

The petitioner is an import/export business. It employs 25 people and has a gross annual 
income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems 
analyst for a period of three years. · 
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As the proffered position is a systems analyst,' the beneficiary must possess a baccalaureate 
degree, or its equivalent, in computer science or management information systems. 

l 

It is noted that the Evaluation Report prepared by the Foundation for International 
Services, Inc. (FIS) and submitted with the initial filing of the petition does not met the 
standards of the regulations for determining equivalency. The Evaluation purports to 
determine that the beneficiary has the equivalent of a bachelor's degree in computer science 
as a result of her education, professional training and ·employment experience. FIS is not 
qualified to prepare an evaluation of this sort as it does not: "[H]ave the authority to grant 
college· level credit for training and/or experience in the specialty at an accredited college or. 
university which has a program for granting such credit based on an individual's training 
and/or work experience" as required by the regulation. 8 C.F.R. 214.2(h)(4)(ili)(D)(l). 

FIS is qualified to provide an evaluation of the beneficiary's foreign degree pursuant to.8 
C.F.R. 214.2(h)(4)(ili)(D)(3): "An evaluation of education by a reliable credentials evaluation 
service which specialized in evaluating foreign educational credenti8.ls." In the evaluation, 
FIS determined that the beneficiary's foreign degree is equivalent to a bachelor's degree in 
French and literature from an accredited college or university in- the United States. This 
part of the evaluation is accepted, but US CIS does not accept the assessment of the 
beneficiary's work experience and other training as FIS is not qualified to make that 
assessment. 

The petitioner has not demonstrated that the beneficiary's education and experience are 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(iii)(D)(l), (2), (3), or (4). The only category under 
which the beneficiary could qualify would be 8 C.F.R. 214.2(h)(4)(ili)(D)(5). 

Counsel submitted three letters in addition to the Evaluation (which has already been 
discussed and will not be addressed any further). The first letter is from Jay Moon, CEO of 
Newmerica Technology, who holds a Master of Science Degree in Computer Information 
Systems. He stated that the beneficiary completed coursework to achieve her Microsoft , 
Certified Network Engineer and Cisco Certified Network Associate ratings. He also stated 
the she is qualified for a ''task where comprehensive network knowledge is required .... 
[S]he has an ability to do the task for network system analyst." Mr. Moon was the program 
director of the facility where the beneficiary received her training. · 

The second letter is from Jong Wha Lee, a colleague for about one year at Tele·Com Art in 
Korea. Jong Wha Lee stated that she and the beneficiary worked at "computer educational 
programming but also, at managing the company's computer system." Jong Wha Lee has a 
Bachelor's Degree in Computer Science from Seoul Seoil University. 

The third letter is from Mee Hee Jeong, an administrator at the Narae Fine Art Academy 
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where the beneficiary worked from July 1992 to February 1995 as a teacher in "computer · 
education, taught basic knowledge of hardware and software, developed the academy 
operation and management program (for registration, attendance check, students' record 
filing and academy affairs etc.). She was in charge of computer system development and 
troubleshooting for the academy computers. " Mee Hee Jeong has a Bachelor's Degree in 
Applied Fine Arts. 

Pursuant to the regulations, the petitioner must present evidence that the beneficiary has 
recognition of expertise in the specialty by at least one ofthe forms of documentations 
referenced at 8 C.F.R. 21'4.2(h)(4)(iii)(D)(5)(i) · (v). Counsel did not submit any evidence to 
Sl;lpport the beneficiary's eligibility under this regulation other than the three letters, which 
are considered under 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i). This standard required "lr]ecognition 
of expertise in the specialty occupation by at least two recognized authorities in the same 
specialty occupation." The letter from Mr. Moon would qualify under this standard; 
however, the other two letters are not from "recognized authorities" and, therefore, cannot 
be used to document the beneficiary's experience. 

FINAL CONCLUSIONl 

The burden of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan, 111.. & N. Dec. 493. Here, that burden has not been met. 

,One Issue .Denial 
\ 

Consequently, the petition is denied for the above stated reason. 

Consequently, the petition is denied for the above stated reasons, with.each considered as 
an independent and alternative basis for denial. 
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·DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
PRINTING .. · .: 

· To delete boxes, right click on the little box that appears in the upper left c~rner and cut. · 

OLIVE DATA BASE: The· CSC has been granted access to the OLIVE database from the 
Department of State. 'The OLIVE database is a useful tOol 'in detecting fraudulent I~diap. 
engineering degrees. The OLIVE database is for the state of Andhra Pradesh and has, data 
from. 1993 ·present for all engineering students who.have gr!iduated from 'the state. 

.. 
For more information go to the Adjudicative Tools folder withi.D.this dire~tory. 

' I 
1:. 

' ' . ' .~ ' . . ,, ~· "•' : ·'. . " . 

·no NOT go straight to a· denial if the OLIVE databas~ ·fails t6 sho~_-the .. benefi~iarY~ 
Because this is third partY information an intent·to~deny (lTD) or a request for evidence 
(RFE), allowing th~ l:>eneficiaiy to rebut this information is reqtiired~ Appropriate lan~age 
in the RFE or lTD. may include the following: · · · 

An inquiry with the United States Department .of State fails to reveal a 
record that the beneficiary, [Insert full name], ever attended [insert college or 
university namel. · · 

Important: NEVER reference the OLIVE database (or any m·house source~ of information, 
e.g., Choicepoint) in an lTD or RFE. Merely indicating that the DOS inquiry·(or in the case 
of Choicepoint - a search of public records) iS the source of the third party information 
should suffice. · · 

The petitioner filed Form 1·129, Petition for a Nonimmigrant Worker, to classify the alien 
beneficiary as a specialty occupation worker with the United States Citizenship and 
Immigration Services ("USCIS") under section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 

The .P!_titioner is a JCity~~llte]Jri~n;~rofit.QRfQ.I::~ro~~J enterprise engaged in .i[natiire ·oj 
~etitioner's business] with In umber] employees and a gross annual income of$ ![amounil It 
seeks to temporarily employ the beneficiary as [k, ·anl [(iiOsitiori.J for a period of tml.u'lberl 
years. 

The overarching issue to be discussed here is whether the beneficiary is qualified to perform 
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services in the specialty occupation. 

INA 101(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a specialty 
occupation:· 

an alien ... who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(l) ... with 
respect to whom the Secretary of Labor determines and certifies to the 
Attorney General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

Section 214(i)(l) of the Act defines the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainme,nt of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Section 214(i)(2) of the Act outlines the fundamental requirements to qualify to perform a 
specialty occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, · 

(B) completion of the degree described in paragraph (l)(B) for the occupation, 
or 

(C)(i) experience in the speCialty equivalent to the completion of such degree, 
and 

(ll) recognition of expertise in the specialty through progressively responsible 
r positions re_lating to the specialty. 

Pursuant to 8 C.F.R. 214.2(h)(4) (iii)( C) the beneficiary must meet one of the following criteria: 

(1) Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
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baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted State license, registration or certificate which 
authorizes him or her to fully practice the sp~cialty occupation and be 
immediately engaged in that specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States baccalaureate or 
higher degree in the specialty occupation, and have recognition of expertise in 
the specialty through progressively responsible positions directly related to the 
specialty. 

The first issue to be considered in determining whether the beneficiary qualifies for the 
classification is whether s/he meets any of the criteria listed above in 8 C.F.R. ' 
214.2(h)(4)(ili)(C)(1)·(3). . 

1. Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university. 

The beneficiary does not hold a degree from a United States college or university. 

2. Hold a foreign degree determi.ried to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university. 

The beneficiary does not appear to have any university studies. 

----:--·-------1 
The record indicates that the beneficiary studied for approximately [Chaos~ approxinia:~ 
rmourit of education ·acgtii:red by:the .. berie.!!~i~, e~g.: orie semester, one ·Y.:ear, ~0 years,! 
thre~year~, ... etc.l in a post-secondary setting, but does not establish that the beneficiary 
holds a foreign degree equivalent to a United States baccalaureate or higher degree in the 
peld of i[lnfi!ert Fief(J-·ofEducation:' e.g.:, ; .~untmg~ .. Market Resea:tcW . 
!Analysis.:~Com}:!uter.Anhlysis .... ·etcJ as required by the proffered position described by the 
petitioner. , 

3. Hold an unrestricted State license, registration, or certification which 
authorized him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended employment. 
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This occupation does not require a State license, registration, or certification. 

4. Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States baccalaureate 
or higher degree in the specialty occupation and hav~ recognition of expertise 
in the specialty through progressively responsible positions directly related to 
the specialty. 

The petitioner is. attempting to show that the beneficiary possesses education, specialized 
training, and/or progressively responsible experience that is equivalent to completion of a U.S. 
baccalaureate or higher degree in the specialty occupation. This is the only criterion that the 
beneficiary could possibly meet. 

The second issue to be discussed is whether the beneficiary qualifies under 8 C.F.R. · 
214.2(h)(4)(ili)(D). 

In considering whether the beneficiary qualifies under this category by virtue ofhls or her 
education, practical experience and/or specialized training, 8 C.F.R. 214.2(h)(4)(ili)(D) 
states: 

For purposes of paragraph (h)(4)(iii)(C)((4)) of this section, equivalence to 
completion of a United States baccalaureate or higher degree shan mean 
achievement of a level of knowledge, competence, and practice in the 
specialty occupation that has been determined to be equal to that of an 
individual who has a baccalaureate or higher degree in the specialty and 
shall be determined by one or more of the following: (Emphasis added) 

(1) An evaluation from an official who has authority to grant college· level 
credit for training and/or experience in the specialty at an accredited college 
or university which has a program for granting such credit based on an 
individual's training and/or work experience; 

(2) The results of recognized college·level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service 
which specializes in evaluatil1g foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 

. certification or registration to persons in the occupational specialty who have 
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achieved a certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. For purposes 
of determining equivalency to a baccalaureate degree in the specialty, three 
years of specialized training and/or work experience must be demonstrated 
for each year of college-level training the alien lacks. For equivalence to an 
advanced (or Masters) degree, the alien must have a baccalaureate degree 
followed by at least five years of experience in the specialty. If required by a 
specialty, the alien must hold a Doctorate degree or its foreign equivalent. It. 
must be clearly demonstrated that the alien's training and/or work 
experience included the theoretical and practical application of specialized 
knowledge required by the specialty occupation; that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have 
a degree or its equivalent in the specialty occupation; and that the alien has 
recognition of expertise in the specialty eviden·ced by at least one type of 
documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation; 

(iii) Published material by or about the alien in professional publications, 
trade journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign 
. country; or I. 

(v) Achievements which a recognized authority has determined to be 
' 

significant contributions to the field of the specialty occupation. · 

Further, 8 C.F.R. 214.2(h)(4)(ii) defines a "recognized authority" as follows: 

... a person or an organization with expertise in a particular field, special 
skills or knowledge in that field, and the expertise to render the type of 
opinion requested. Such an opinion must state: 

(1) The writer's qualifications as an expert; 
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(2) The writer's experience giving such opinions, citing specific instances · 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 
\ . 

(4)The basis for the conclusions supported by copies or citations of any 
research material used. 

The petitioner did not show that degree equivalency was being sought for the beneficiary 
based on the results of recognized college· level equivalency examinations or special credit 
programs, such as the College Level Examination Program ("CLEP"), or Program on Non· 
collegiate Sponsored Instruction ("PONSI"). 

Further, the petitioner did not show that. degree equivalency was being sought for the 
beneficiary based on evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant certification or 
registration to pe~sons in the occupational specialty who have achieved a certain level of 
competence in the specialty. · 

Also, the petitioner is not showing that degree equivalency was being sought for the 
beneficiary based on a determination by the USCIS that the equivalent of the degree 
required by the specialty occupation has been acquired through a combination of education, 
specialized training, and/or work experience in areas related to the specialty and that the 
alien has achieved recognition of expertise in the specialty occupation as a result of such · 
training and experience. · I 

:[O~tionalStatememt #1:] Also, the petitioner did not show that degree equivalency was 
being sought for the beneficiary based on an evaluation of education by a reliable 
credentials evaluation service which specializes in evaluating foreign educational 
credentials. 

![O~tional Statement #2:1 Although the petitioner submitted an evaluation from a foreign 
educational credentials evaluator to show that degree equivalency was being sought for the 
beneficiary based on the beneficiary's foreign education, training. and/or experience, foreign 
educational credentials evaluators may only evaluate an individual's foreign educational 
credentials · not training or work experience. Foreign education credentials evaluators do 
not have, the authority to grant college· level credit for training and/or experience in the 
specialty at an accredi~d college or university which has a program for granting such 
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credit based on an individual's training and/or work experience as required by the 
regulation. 8 C.F.R. 214.2(h)(4)(ili)(D)(l). 

In the evaluation, the foreign· educational credentials evaluator determined that the 
beneficiary's foreirn education is equivalent to [Insert· the Amount o{collegeereditear1ledJ 
~g. one semester; one~year~ t\VQ_y~~s;_thr_!}~.Y~~s· .•. gtc.] from an accredited college or 
univt;lrsity in the United States. This part of the evaluation, that is, the evaluation of the 
beneficiary's foreign education, is accepted. 

However, the USCIS does not accept the assessment of the beneficiary's work experience 
and other training because, as previously stated, foreign education credentials evaluators 
are not qualified to make that assessment. Furthermore, foreign educational credentials 
evaluators are not considered as recognized authorities for the purpose of qualifying aliens 
under recognition of expertise. 

Since the foreign educational credentials evaluation indicated that the beneficiary had less 
than a baccalaureate level of education in a field of study required by the proffered position, 
the USCIS requested that the petitioner provide additional evidence to show degree 
equivalency based on the beneficiary's training and/or work experience as provided in 8 
C.F.R. 214.2(h)(4)(iii)(D)(l), (2), and (4) above. 

ffind OI!tioi18F8tatements forForei@ Edl,lcation Ev8luation] 

The petitioner submitted an evaluation from an official who, it is claimed, has authority to 
grant college· level credit for training and/or experience in the specialty at an accredited 
college or university which has a program for granting such credit based on an individual's 
training and/or work experience to show degree equivalency for the beneficiary. 

In support of the evaluation, the petitioner ·submitted a letter from [[Insert p.ame.oft~ 
~fficiai,-:-hl.S-orWtitl-;;;:~i:Fth.Tid.~cational.,institution:.he oi-· she ciiriin:s tO re~resentl that 
makes only general statements that all of the institution's professors are authorized to 
grant college credit; that the institution is accredited; and that the institution has a 
program for granting college-level credit for training and/or employment experience to show 
degree equivalency for the beneficiary. 

rr··C'"···~-~~.--. . -·--:----~--~.-~-----. -. :~.--~. ·--·-----~....,.-.,...-·~n 
That letter, dated ![insert' date letter was writtert and indicate how old the·letter is at tne 
time-offilj_ng.)~. · · ·. ·or almost one year,,_two years, t~ee:years~.~J. old at the time 
the present petition was filed, is insufficient to establish that the evaluator is currently 
employed by the claimed institution. , ' 

The letter is not from the college Registrar or Dean of Admissions and does not clearly 
identify the particular evaluator as a college official with authorization to grant college 
level credit for training and/or experience, nor does it clearly substantiate the evaluator's 
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employment with the institution. 

Further, the evidence does not clearly substantiate claims that the institution has a 
program for granting college· level credit for training and/or employment experience with 
copies of pertinent pages from the institution's college catalog describing the program .. 

lQRtionalStatement:] Also, internet searches of the evaluator's claimed college or 
university website do not confirm a program for granting college· level credit for training 
and/or employment experience. 

Additionally, the letter, alone, is insufficient to establish that the institution is accredited. 

i[OptionaJStateme_nt:] Furthermore, the evaluator has not provided sufficient evidence to 
establish his/her credentials to determine educational equivalency to a bachelor's degree in 
the particular field of study required for entry into the occupation. The evaluator holds a 
bachelor's degree in r~-: -.. ~7 l. However, the particular field of study required to 
perform the duties of the proffered position is r--:-:. · · I or a related field. 

Although the evaluator states that he/she has the authority and responsibility for the 
evaluating and granting of college· level credit for all international tra~sfer students, he/she 
has not established that [C,hoos~ Appropriate Phrases: ... he/sh~ is authorized.to grant 
c-. -. .•• . ------·-~--.·~ , . .. . , .• , . . • • • . . • . . . . . J"""" 
college·level credit for training and/or work experience in the specific field of stH~~ 
~equired, aS! a.mirWn.Um., 'for. entry into the oecupat:loD.; ; •.. that his/her colle,ge Ji ' . 
kccredited; .. ~an<l: tg~tthe_!!olleg~ has a pro~am for g"!:a~.fu!g_§u~!!· credit. ·.;J Consequently, 
the evaluation is accorded little weight. 

Since the burden of proof to establish eligibility for the benefit sought rests with petitioner 
who seeks to accord beneficiary's classification, simply going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Treasure Craft of California. 14 I. & N. Dec. 190 (Reg. Comm. 1972) 

As such, the record fails to establish that the beneficiary is a member of any organizations 
whose usual requirement for entry is a baccalaureate degree in a specialized field of study. 
Further, the record contains no evidence that the beneficiary holds a state license, 
registration, or certification that authorizes him or her to practice a specialty occupation. 

Moreover, the petitioner has not demonstrated that the beneficiary's education, training, and 
work experience qualifies as the equivalent of a baccalaureate level of education or higher 

1 
, 

pursuant to 8 C.F.R. 214(h)(4)(iii)(D)(l), (2), (3), or (4). As such, the only category rem'aining 
under which the beneficiary might possibly qualify would be 8 C.F.R. 214.2(h)(4)(iii)(D)(5). 

Evaluation of Experience by USCIS 
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When the petitioner fails to establish that the beneficiary's training and work experience 
qualifies as the equivalent of a baccalaureate level of education or higher pursuant to 8 
C.F.R. 214.2(h)(4)(iii)(D)(I), the USCIS may make its own independent assessment of the 
beneficiary's credentials. 

In its independent assessment of the beneficiary's past employment experience for 
equivalency to the attainment of a baccalaureate or higher degree or its equivalent, the 
USCIS is guided by the regulations at 8 C.F.R. 214.2(h)(4)(ili)(D)(5) as previously shown 
above. 

Sample Analysis item#il 

The petitioner submitted employment experience letters from the beneficiary's former 
employers. However, the evidentiary weight of these emplo:Yment letters is minimal, at 
best. 

Generally, the beneficiary's employment experience letters provide only the beneficiary's 
job title with dates to establish the duration of the beneficiary's employment. The letters do 
not provide sufficient details regarding the nature or size of the enterprises where the 
beneficiary claims to have been employed. 

Additionally, the letters do not provide sufficient detail concerning the duties, 
responsibilities, or supervisory role the beneficiary had while working for these past 
employers. 

Further, the writers of these letters have not provided sufficient evidence to show that the 
beneficiary's work experience included the. theoretical and practical application of complex 
specialized knowledge required by the specialty occupation or that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have a degree or its 
equivalent in the specialty occupation. Merely stating that the beneficiary has such work 
experience is not sufficient to satisfy this requirement. 

{Qptional Statement:] Also, the record provides insufficient evidence to establish that the 
author(s) of the letter(s) actually worked with the beneficiary during the time of the 
claimed employment. 

"[QpJion~Statement:], Additionally, it should be noted that the employment experience 
letters provided by the petitioner are written on plain paper rather than on the claimed 
former employer's company letterhead stationery. As such~ it is not possible to determine 
whether these letters were actually written by the claimed employers. 
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Saiili)ie Analysis Item #'2; 

:certificates of Technical Skill··-~ In~tiat~ 

The petitioner has submitted certificates of technical skill level issued to the beneficiary by 
lOrganization] for [Skilll However, these certificates.alone are insufficient to establish the \. 
duration and academic level of the training courses attended. 

Bample Analysis Item #3'~ 

~nadeg!!ate Evaluation- TranscriQts !!Q_ti_J].cl~ded 'in ·Reco!'~ 

The evaluation provided is insufficient to establish the claimed equivalency in the specific 
specialty because the record does not include complete transcripts of courses or supplemental 
information with regard to the beneficiary's training courses, to determine the duration of 
such courses and the academic level of the same courses. 

,----. ' ' . ~ 

Sample Analysis Item #4~ 

An acceptable evaluation should describe the material evaluated and establish that the 
areas of experience are related to the specialty. A resume or curriculum vitae alone is 
insufficient to satisfy equivalency of a baccalaureate level of education based on training 
and/or experience. In this case, it appears that the evaluation is based, to a large extent, on 
a copy of the beneficiary's resume an4 fails to establish equivalency in the claimed specific 
specialty. · 

The record does not. establish how the evaluator came to the conclusion that the beneficiary 
has the equivalent of a bachelor's degree or higher in the specialty occupation. Moreover, 
without the supplemental information, the petitioner has not established that the beneficiary 
has the equivalent of a U.S. baccalaureate or higher degree in the daimed specialty · 
occupation. 

No Recognition of Expertise' 

In addition to establishing eqUivalency, the petitioner must present evidence that the 
beneficiary has recognition of expertise in the specialty by at least one of the forms of 
documentation shown in 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v), as follows: 

(i) Recognition of expertise in the specialty occupation by at least two 
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recognized authorities in the same specialty occupation; 

The petitioner did not submit sufficient evidence to support the beneficiary's eligibility 
under this regulation. 

{OP.tional Statement #ll The previously mentioned letters from former employers, which 
are considered under 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i), were found inadequate. . . 

" . . ~-~--·-· --~ .. -. ·~·-~- . . . . ... ~- . l 
([Optional StattmiE:mt #2 -'Useifpetitioner claims foreign education evaluator is· an e~rn 
but_i}J.e record does not show the: evaluatq_r is.·a "R&coim,ized Authori~] The evaluation 
provided by the foreign educational credentials evaluator is not sufficient to establish 
recognition of expertise because, as previously stated, they are not considered recognized 
authorities for the purpose of qualifying under recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the 
record does not establish the evaluator's qualifications as an expert, his or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis 
for conclusions supported by copies of citations of any research material as required in 8 
C.F.R. 214.2(h)(4)(ii). 

(ii) Membership in a recognized foreign or United States aBSociation or 
: society in the specialty occupation; · 

The petitioner did not submit any evidence to establish that the beneficiary is the member 
of any organizations whose usual requirement for entry is a baccalaureate degree in a 
specialized field of study to establish his/her recognition of expertise in the field of study 
required by the proffered position. · 

(ill) Published material by or about the alien in professional publications, 
trade journals, books, or· major newspapers; 

The petitioner did not submit sufficient evidence to establish that there has ever been any 
published material by or about the beneficiary to establish his/her recognition of expertise 
in the field of study required by the proffered position. 

(iv) Licensure or regiStration to practice the specialtY occupation in a foreign 
country; or 

The petitioner did not submit any evidence to establish that the beneficiary .is licensed or 
registered to practice in the proffered position. 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 
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The petitioner did not subm:it any evidence from a recognized authority who has 
determined that the beneficiary's achievements in the field of the specialty occupation 'are 
significant. 

([Optional State.rnent.:,.Use if'petitio~er dailp.sforeigri ·e<I,uca~iori evalua~Q_r is ·~!t~~ilert bu~ 
~he record does not show the ·ev~uator is· a "Recoglliied AuthoritY'] 1 The evaluation 
provided by the foreign educational credentials evaluator is not sufficient to establish 
recognition of expertise because, as previously stated, they are not considered recognized 
authorities for the purpose of qualifying under recognition of expertise. In this case the 
evaluator does not hold a degree in the field related to the proffered position. Also, the' 
record does not establish the evaluator's qualifications as an expert, his or her experience 
giving such opinions that have been accepted as authoritative and by whom, and the basis . . 

for conclusions supported by copies of citations of any research material as required in 8 
C.F.R. 214.2(h)(4)(ii). 

As such, the petitioner has not established that the beneficiary qualifies to perform the 
services of a specialty occupation through training or employment experience under 8 
C.F.R. 214.2(h)(4)(iii)(D)(5)and is ineligible for classification as an alien employed in a 
specialty occupation. 

The burden of proof to establish eligibility for a desired preference rests with the 
pe~itioner. Matter ofBrantiglm, 11 I. & N. Dec. 493. Here, that burden has not been met. 

Qne Issue :Q~Di~ 

Consequently, the petition is denied for the above stated reason. 

Consequently, the petition is deniedfor the above stated reasons, with each considered as 
an independent and alternative basis for denial. 
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PART I) ' 
I ........ EXP_E_R_IE_NT_IAL ___ E_V_AL_UA_T_I_O_N __ O_R_C"'-"O~MB"""--"'INATION EXPERIENTIAIJACADEMIC 

EVALUATION USING AN EVALUATOR 

. DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
·PRINTING 

·To delete boxes, right click on .the little box that. appears in the·upper left corner and. cut. • :. 

NOTE TO ADJUDICATORS: This is· orily the first half of a complete "Equivalency'' denial 
analysis. If the petitioner does not establish· equivalency under any. of the following four 
criteria; then proceed to the second ·.half of the denial . in which a determinatibn of 
equivalency is made by the· USCIS. · Please see format in this folder: "Part 2 'Exp Eval by · · 
USCIS". 

FYI: The CSC has been. granted acce.ss to the OLIVE "database from the Department of 
State. ,The OLIVE database is a useful tool. in ~etectin~ fraudulent Indian engin~:ering 
degrees: The OLIVE database is for the state of Andhra Pradesh and has data from 1993 -
present for of all engineering stud~nts who have gradua~d· from the state. ' 

An inquiry with the United States1. De~artment or' State fails to reveal.'. a li 

record that the beneficiary, [Insert full. name], ever attended_ [insert college or 
university namel. ' · · · · · : .. ·_ ' . 

Important: :NEVER .reference the. OLIVE .dat~b~se (or any in7house sources of mform~tion, 
e.g., Choicepomt) in im lTD or RFE. Merely indicating that the DOS inquiry (or in th~~case 
of Choicepoint"'"" a search of public records) is. the sou:rce of the third party inform~tion· 
should suffice. . · ·' . · . · · · ·. 

The petitioner filed Form 1·129, Petition for a nonimmigrant Worker, with the United 
States Citizenship and Immigration Services ("USCIS") to classify the beneficiary as an 
alien employed in a specialty occupation under 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INA" or "Act"). 
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The issue to be discussed is whether the beneficiary is qualified to perform the duties of the 
proffered position. i.e. whether he meets any of the criteria listed in 8 C.F.R. 
214.2(h)(4)(ili)(C). 

INA 101(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a specialty 
occupation: 

an alien ... who is coming temporarily to the United States to perform 
services ... in a specialty occupation described in section 214(i)(l) ... with respect 
to whom the Secretary of Labor determines and certifies to the Attorney 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

INA 214(i)(2) outlines the fundamental requirements of a specialty occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of ~he degree described in paragraph (l)(B) for the occupation, 
or 

(C) (i) experience in the specialty equivalent to the completion of such 
degree, and · 

(ii) recognition of expertise in the specialty through progressively 
responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 214.2(h)(4)(ili)(A), to qualify as a specialty occupation, the position 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
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or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. ' 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty 
occupation, the alien must meet one of the following criteria: 

1. Hold a United States baccalaureate or higher deJee required by the 
specialty occupation from an accredited college or university; 

2. Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation 
from an accredited college or university; 

3. Hold an unrestricted State license, registration, or certification which 
authorized him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended 
employment; or 

4. Have education, specialized training, and/or progressively responsible 
experience that is equivalent to completion of a United States 
baccalaureate or higher degree. in the specialty occupation and have 
recognition of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The first issue to be considered in determining whether the beneficiary qualifies for the 
classification is whether s/he meets any of the criteria listed above in 8 C.F.R. 
214.2(h)(4)(iii)(C)(1)·(3). 

1. Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university. 

The beneficiary does not hold a degree from a United States college or university. 

2. Hold a foreign degree determined to be equivalent to a United States baccalaureate 
or higher degree required by the specialty occupation from an accredited college or 
university. 

The beneficiary studied for two years in a post· secondary setting, but does not hold a 
foreign degree equivalent to a United States baccalaureate. 
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3. Hold an unrestricted State license, registration, or certification which' authorized 
him or her to fully practice the specialty occupation and be immediately engaged in 
that specialty in the state'ofintended employment. 

This occupation does not require a State license, registration, or certification. 

4. Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

This is the only criterion that the beneficiary could possibly meet In considering whether 
the beneficiary qualifies under this category by virtue of his education, practical experience 
and/or specialized training, 8 C.F.R. 214.2(h)(4)(iii)(D) states: 

[E]quivalence to completion of a United States baccalaureate or higher 
degree shall mean achievement of a level of knowledge, competence, and 
practice in the specialty occupation that has been determined to be equal to 
that of an individual who has a baccalaureate or higher degree in the 
specialty and shall be determined by one or more of the following: 

(1) An evaluation from an official who has authority to grant college· level 
credit for training and/or experience in the specialty at an accredited college 
or university which has a program for granting such credit based on an · 
individual's training and/or work experience; 

(2) The results of recognized college·level equivalency examinations or 
special credit programs, such as the College Level Examination Program 
(CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service 
which specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty; 

c-· -·--·~.-,., r;:-·~······ .. ··-·----......,...·--,., ... ~. ---. · · · · , . · · · ·-·---.~ . ..,-.···-;---:--~-, ..... .,..~-l 
jANAL"Y;SIS~ lli'._OTE=Th.~~etitioner-infotmation ~arag'!'ap_h'is re_quired.only_:pnce iti multiple issu~ 
~em~1 . 

The petitioner is a JCity;_gate]Jnon:~rofit OR_fcjr::Rrofitl enterprise engaged inJ[naturei9f 
~etitioner!s busmes~l with ;[nurilbed employees and a gross annual income of$ i[amount]. It 
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I 

seeks to temporarily employ the beneficiary as [i; an} :Wositionl for a period ofinumberl 
years. 

SAMPLE-ANALYSIS lof~ 
~--.-, """""'.___,... . ,._,~~-""7'.,..__..__.,,_. .-~ ·. . . " .-.... . ·. . r----·r~---:""""T"'.,.._..~-.~·-, 

~No evidence evaluator has'authority to issue college~ level credit.:ba:sed ori ~ 
experience] · · r-.l ··- . .- ~-··--... ·--~ . ....,r---.. --·--·-... ·-. --... _,..~:--~-·-. -. -~::--:1 

~Credentials evaluation: s~lvices:m.ay ohlY.: evaluate fotei~m·educational cre.d(mti!Us, riot 
1training or .work e!P.erierice. 

I . . ' ' .. ' ',, ', '. . ' ' ·' :' ' ' . '. ·I 'l 
~No ~vidence that~etter from ~ericah I~s~tute of ~e~ed Public ·Accountants is.~ 

nationally reco~~!_:profess1onal assoc1at1on or soc1ett for a:ccountantsJ · 

The petitioner seeks to qualify the beneficiary by establishing that the beneficiary meets 
the requirements of 8 C.F.R. 214.2(h)(4)(iii)(C)(4). In support of this assertion, the 
petitioner submitted an evaluation from Jack E. Hoover·ofthe Foundation for International 
Services, Inc. Mr. Hoover states that the beneficiary has the equivalent of a Bachelor's 

. degree in Business Administration with a specialization in accounting from an accredited 
college or university in the United States. Mr. Hoover bases his opinion on an evaluati9n 
from Dr. Gary L. Karns, a professor at Seattle Pacific University for 21 years, formerly 

I 

serving as Associate Dean of the School of Business and Economics, and as the Director of 
Graduate Programs. The record does not establish that Dr. Karns is presently employed by 
Seattle Pacific University. Dr. Karns opines that the beneficiary has the equivalent of a 
Bachelor's degree in Business Administration, specializing in accounting, from a university 
in the United States. Both equivalency evaluations are based solely on the beneficiary's 
prior work experience. · 

The record does not, however, establish that either evaluator is qualified to render an 
opinion on degree equivalence based upon the beneficiary's work experience. There is no 
proof in the record that either evaluator possesses authority to grant college-level credit in 
the specialty at an accredited college or university which has a program for granting such 
credit based on an individual's training and/or work experience, as required by 8 C.F.R; 
214.2(h)(4)(iii)(D)(l). Counsel further asserts that the evaluations should be accepted by 
USCIS pursuant to 8 C.F.R. 214.2(h)(4)(iii)(p)(3), as they are from a reliable credentials 
evaluation service. Credentials evaluation services may only evaluate an individuals 
foreign educational credentials, however, not training or work experience. 

USCIS uses an evaluation by a credentials evaluation organization of a person's foreign 
education as an advisory.opinion only. Where an evaluation is not in accord with previous 
equivalencies or is any way questionable, it may be discounted or given less weight. Matter 
of Sea. Inc., 19 I. & N. ~17 (Comm'r 1988). The evaluations will, accordingly, be given little 
weight. 
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In addition to the ex}Jeriential evaluations submitted, the petitioner submitted evidence 
that the beneficiary is a member of the American Institute of Certi.fied Public Accountants 
(AI CPA). The record fails to establish that the AI CPA is a nationally-recognized 
professional association or society for accountants. The record is silent as to what 
qualifications an individual must possess to obtain membership with that organization. As 
such, the petitioner has also failed to qualify the beneficiary pursuant to 8 C.F.R. 
214.2(h)(4)(iii)(D)(4). . 

SAMPLE~ALYSIS·2tif8;· 

I ~ . . . '1 • . • . ..... . • : , , . . ~.. • :. ·~ ···-· -. •. l 
,• No record.of.transcn"Qts to,show how .. evaluation done.1 

~ . ·-,......-·-···-. -., o~ . . · " .. ·-·-. . . · • · . . I 

~No evidence evaluator. has authori~ to issue college·lE:rvel credit based on alien'~ 
~XP.erien~ 

In its initial petition, the petitioner submitted copies of the beneficiary's high school 
diploma and certificates for training courses that she attended in Australia in travel 
consultants, hotel/motel reception, and front office proce4ures. The petitioner· also 
submitted an educational equivalency document from American Evaluation Institute, Long 
Beach, California. Dr. Mathew Clark, directing evaluator, stated that, based upon her 
transcripts and certificates, tlie beneficiary had attained the equivalent of a bachelor of 
science degree in business administration from an accredited U.S. university. 

Upon review of the record, the educational equivalency document from American 
Evaluation Institute is inadequate documentary evidence on two grounds. First, the record 
is devoid of any transcr:i,pts of courses or any supplemental information with regard to the 
beneficiary's training courses, such as the duration of such courses and the academic level 
of the same courses. Without such supplemental information, it is not possible to 
determine how the evaluator reached his conclusion that the beneficiary had the equivalent 
of a U.S. university degree in business administration. 

Second, there is no evidence on the record that the evaluator from American Evaluation 
Institute has the authority to grant college· level credit for training and/or experience in the 
specialty at an accredited college or university which has a program for grant such credit 
based on an individual's training and/or work experience, as required by 8 C.F.R. 
214.2(h)(4)(iii)(D)(l). USCIS uses an evaluation by a credentials evaluation organization of 
a person's foreign education a's an advisory opinion only. Where an evaluation is not in 
accord with previous equivalencies or is any way questionable, it may be discounted or 
given less weight. Matter of Sea. Inc., 19 I. & N. 817 (Comm'r 1988). Accordingly, the 
educational equivalency document from American Evaluation Institute that was submitted 
by petitioner with the original petition is given no weight. Without such an evaluation, the 
petitioner has not satisfied the regulatory criterion outlined in 8 C.F;R. 
214.2(h)(4)(iii)(C)(2). The remaining criteria are not.applicable to the instant petition. 
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SAMPLE ANALYSIS. 3 of 8j 

r . . . _, , , _.. . ._ · .. ·. . . :!;""""""''""" 

LThere is no evidence that the eval~ator·has authority to.issue college-level credit based 
Q_n_alien's e~eriencer-

The petitioner is an import/export business. It employs 25 people and has a gross annual 
income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems 
analyst for a period of three years. 

As the proffered position is a systems analyst, the beneficiary must1possess a baccalaureate 
degree, or its equivalent, in computer science or management information systems as noted 
in the Department of Labor's Occupational Outlook Handbook. 

It is noted that the Evaluation Report prepared by the Foundation forclnternational 
Services, Inc. (FIS) and submitted with the initial filing of the petition does not met the 
standards of the regulations for determining equivalency. The evaluation purports to 
determine that the beneficiary has the equivalent of a bachelor's degree in computer science 
as a result of her education, professional training and employment experience. FIS is not 
qualified to prepare an evaluation of this sort as it does not: "[H]ave the authority to grant 
college· level credit for training and/or experience in the specialty at an accredited college or 
university which has a program for granting such credit based on an individual's training 
and/or work experience" as required by the regul~tion. 8 C.F.R. 214.2(h)(4)(iii)(D)(l). 

FIS is qualified to provide an evaluation of the beneficiary's foreign degree pursuant to 8 
C.F.R. 214.2(h)(4)(iii)(D)(3): "An evaluation of education by a reliable credentials evaluation 
service which specialized in evaluatmg foreign educational credentials." In the evaluation, 
FIS determined that the beneficiary's foreign degree is equivalent to a bachelor's degree in 
French and literature from an accredited college or university in the United States. This 
part of the evaluation is accepted, but US CIS does not accept the assessment of the 
beneficiary's work experience and other training as FIS is not qualified to make that 
assessment. 

The petitioner has not demonstrated that the beneficiary's education and _experience are 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(iii)(D)(l), (2), (3), or (4). 

~._~~-~---·-·---~-~·-:-·--n--..._ .... ,~~~ ..... ~---~ .... --. • -. ---·--- "~-r~-·!'"--:--~"-":"'":-'......._ ____ ~"~--f>W-M~-----:~,-··~ 

SAMPLE ANALYSIS 4 of s:·Evahiation useless withoutcOP.Y of degree or'transcriJ!t'sJ 

The petitioner is a rehabilitation care pro-rider. It employs 89 people and has a gross 
annual income of $3.5 million. It seeks t~ temporarily employ the beneficiary as an 
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accountant. 

The first issue to be considered is whether the beneficiary meets any of the criteria listed in 
8 C.F.R. 214.2(h)(4)(ili)(C). As the proffered position is an accountant, the beneficiary must 
possess a baccalaureate degree, or its equivalent, in accounting or a related field. 

Counsel asserts that the educational evaluation on the record established the beneficiary's 
qualifications. Counsel also refers to an employment certificate and the beneficiary's 
resume, as well as letters from two former colleagues of the beneficiary's, and finally a 
letter written by a certified public accountant (CPA) who states that the beneficiary's 
accounting skills imd qualifications are equal to those of a U.S. CPA. 

It is noted that the evaluation report prepared by Morningside Evaluations and Consulting 
does not meet the regulatory standards for determining equivalency. The evaluation 
purports to determine that the beneficiary has the equivalent of a bachelor's degree in 
accounting as a result of his education, professional training and employment experience . 

. Morningside determined that the beneficiary's foreign degree is the equivalent to a 
bachelor's degree from an accredited college or university in the United States. Given that 
the record does not contain a copy of the beneficiary's diploma, and the copy of his college 
transcript does not indicate that he graduated, this evaluation is unsupported by the record 
and cannot be given any weight. Where an evaluation is not in accord with previous 
equivalencies or is in any way questionabie, it may be discounted or given less weight. 
Matter of Sea. Inc .. 191. & N. Dec. 817 (Comm'r 1988). 

~~~YSis5~of sf :EY~~~r okay_atid coll~ge oka:r.,.:_but·requesti>Vi iJJiva~ 
~valualjpn sei'V!ce not Q..kay~ 

Although the petitioner has submitted a letter from Mercy College that establishes that Dr. 
Jelen does have the authority to grant the college· level credit for various graduate and 
undergraduate degree programs in the Divi~ion of Business and Accounting, Dr. Jelen's 

·evaluation was not done on behalf of Mercy College; it was done for a private educational 
credentials consulting firm. A credentials evaluation service may not evaluate an alien's 
work experience or training; it can only evaluate educational credentials. See 8 C.F.R. 
214.2(h)(4)(iii)(D)(3). Thus, the Morningside evaluation carries no weight in these 
proceedings. Where an evaluation is not in accord ,with previous equivalencies or is in any 
way questionable, it may be discounted or given less weight. Matter of Sea. Inc., 191. & N. 
Dec. 817 (Comm'r 1988). 

In reviewing the materials submitted to the record with regard to the beneficiary's 
qualifications, Dr. Parker appears to have the authority to grant college· level credit for 
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candidates' foreign educational credentials, training and/or employment experience at Ohio 
State University. However, his analysis of the beneficiary's employment history and level 
of job responsibilities is not persuasive. For example, the record is not clear as to how Dr. 
Parker arrived at his description of the beneficiary's job responsibilities and level of 
responsibility at either Ebbe Jensen or Soren Hvalso in Denmark. Upon a review of the 
record, no other materials are on the record with regard to the job duties of the beneficiary's 
previous employment, other than the beneficiary's curriculum vitae that simply lists his job 
titles and periods of employment with those companies. 

sA.MPLE ANALYsfsi6£~ · 

'e Evaluator okay~ but evaluation does not e!Qlain how much college credit.g!ve@ 

l_. EvaluatiorldOeS ttot <Jj.seuss .alien's e!Qeriehce 1ettersJ 

!_ E!Qerience letter8 from. different emP-loyers are identiCaiJ 

I· . . . . . . . . . . . . . . ··~.---,~:-:--~·-o--·'-:1 

~Experience letter8'overlaP- in time as concurrent full-time emRloy_ment without 
~xpjanation. 

The petitioner sells multimedia products. It seeks to employ the beneficiary as a market 
research analyst. 

The record contains the following documentation relating to the beneficiary's qualifications: 

• Beneficiary's college transcripts from a Filipino university reflecting five semesters 
and one summer of studies that included the following accounting course: 
"Fundamentals of Management Accounting"; 

I 

• Letter, dated September 3, 20002, from Alice J. Kaylor, Associated Academic Dean, 
Saint Vincent College, who concludes that, based on his educational and 
employment history, the beneficiary has attained the equivalent of a Bachelor of 
Science degree with a major in marketing from a regionally accredited U.S. college 

I, 

or university; 

• Certificate of Experience, dated July 9, 2002, from the CEO of the Taiwanese 
· business, Longturn Aquarium Co., Ltd. who states that the beneficiary was 
employed from May 1, 1990 to August 31, 2001, as a marketing and sales consultant; 
and 

• Certificate of Experience, dated August 8, 2002, from the president of the Filipino 
business Asia United Bank, who states, that the beneficiary was employed from May 
1, 1999 to December 30, 2000, as a senior manager/ marketing representative. 
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USCIS turns first to the criterion at 8 C.F.R. 214.2(h)(4)(iii)(D)(1) · an evaluation from an 
official who has authoritY to grant college· level credit for training and/or experience in the 
specialty at an accredited college or university which has a program for granting such 
credit based on an individual's train.ip.g and/or work experience. The.record contai,ns a 
letter from Alice J. Kaylor, Associate Dean of Saint Vincent College, who concludes·, in 'part, 
as follows: 

Based upon my review of his educational and employment history, it is my 
~udgment] that [the beneficiary] has attained the equivalent of a Bachelor of 
Science with a major in Marketing from a regionally accredited college or 
university in the Uriited States. My assessment has been made through an 
application of the three·for-one work experience for college formula where his 
employment yields more than three years ofequivalent education ... 

Ms. Kaylor does not provide specifics in her evaluation regarding how much credit she· 
granted for the beneficiary's college studies. Nor does Ms. Kaylor discuss the employment 
letters in any detail. Upon review of the employment ietters, it appears that the beneficiary 
was concurrently employed by the Filipino business, Asia United Bank, and the Taiwanese 
business, Longturn Aquarium Co., Ltd. At the Filipino business, his position was described 
as that of a senior manager/marketing representative, while at the Taiwanese business, his 
position was described as that of a marketing and sales consultant. ·The petitioner has 
provided no details regarding how this concurrent employment was accomplished, such as 
an hourly breakdown of the duties performed at the Filipino and Taiwanese businesses. 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo, 191. & N. Dec. 582, 591·2 (BIA 1988). Furthermore, it is noted that 
much of the text in both employment letters is identical. Thus, USCIS must question 
whether the opinions expressed in each letter are the views of each author. In view of the 

· foregoing, Ms. Kaylor's opinion is accorded little weight. USCIS may, in its discretion, use 
as advisory opinions statements submitted as expert testimony. However, where an 
opinion is not in accord with other information or is in any way questionable, USCIS is not 
required to accept or may give less weight to that evidence. Matter of Caron International. 
191. & N. Dec 791 (Comm'r 1988). 

\ 

· In view of the foregoing, the evaluation is accorded little weight. As such, the record 
contains insufficient evidence that the beneficiary has recognition of expertise. 

~-~ .. ·-·----~-'--,~--.. :--.-. ~---::---·-··-- · ... · . .rl 
SAMPLE ANALYSIS 8 of 8~ Evaluator says 'alien has··eguivalent of'a de~ee from a "m)ni 

ATTACHMENT TO 1·292 

1085 



WAC 
Page 12 

The petitioner is an apparel manufacturer that seeks to employ the beneficiary as a 
software engineer. 

The record contains an evaluation from Education International, Inc. concluding that the 
beneficiary holds a foreign degree determined to be equivalent to a baccalaureate degree 
from a "non-accredited" U.S. institution. The evaluator also concludes that the beneficiary 
completed approximately 60 percent of the equivalent of a master's degree, specializing in 
computer studi~s. from an accredited U.S. institution. As such, the evaluator does not find 
that the beneficiary holds the equivalent of a computer-related degree from an accredited 
U.S. institution. Therefore, the petitioner must demonstrate that the beneficiary meets the 
criterion at 8 C.F.R. 214.2(h)(4)(iii)(C)(4). ' 

The record contains the following documentation relating to the beneficiary's qualifications: 

• Memorandum to counsel, dated October 23, 2001, from Joel B. Slocum from 
Education International, Inc., requesting additional information and indicating that 
the beneficiary "may" hold the equivalent of at least a bachelor's degree or higher in 
computer studies; 

• Memorandum to counsel, dated October 30, 2001, from Joel B. Slocum from 
Education International, Inc., requesting additional information and indicating that 
it was still not clear where the beneficiary stood with respect to attaining a master's 
degree; 

• Statement of Evaluation, dated December 5, 2001, from Joel B. Slocum from 
. Education International, Inc., concluding that the beneficiary holds a foreign degree 

de.termined to be equivalent to a baccalaureate degree from a "non·accredited" U.s. 
institution, and the beneficiary completed approximately 60 percent of the · 
equivalent of a master's degree, specializing in computer studies, from an accredited 
U.S. institution; 

• Various documents demonstrating that the beneficiary completed Master's level 
computer-related courses at Aalborg University; 

• Copies of a bachelor's degree in computer science, transcript, and related documents 
issued to the beneficiary by the Americanos College; 

• Microsoft Examinations Score Report, dated March 28, 1999, reflecting that the 
beneficiary passed t:P,e examination on Networking Essentials; 

• Letter, dated August 28, 1998, from Soren Haugaard of Bosch Telecom Danmark 
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AJS, who states, in part, that the beneficiary was employed from July 1 through 
August 31, 1998 "In a student job ... as supervisor ... ·with.analysis of software 
modules written in ansi C .... "; and 

• Letter, dated December 4, 1998, from an associate professor of Aalborg University, 
who st~tes, in part, that the beneficiary was employed as a student assistant from 
September 1998 until June 1999, "working in a team with another student and 
successfully completing the development of a web-application prototype." 

Counsel states, in part, that the record contains a letter from the International Student 
Coordinator of Aalborg University maintaining that, in order to enroll in the master's 
program at Aalborg University, the beneficiary had to submit evidence of a "B.Sc in 
electronic engineering or computer science from a recognized uri.iversity .... " Counsel 
concludes that, as the evaluator from Education International, Inc., recognized Aalborg as 
an accredited institution, then the Americanos College must also be accredited, because 
Aalborg University accepted the beneficiary's credits from that institution. Counsel's 
assertion is noted. The record, however, does not include any corroborating evidence, su~h 
as a statement from the evaluator of Education International, Inc. explaining why he 

· concluded that Americanos College was a non-accredited institution and conceding that 
such assessment was made in error, as asserted by counsel. 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts tO explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo. 191. & N. Dec. 582, 591-2 (BIA 1988). 

FIN~-CONCLUSIDN1 

The burden of proof to establish eligibility for a desired preference rests with the · 
petitioner. Matter of Brantigan, 111. & N. Dec. 493. Here, that burden has not been met. 

Consequently; the petition is hereby denied for the above stated reason. 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. · 
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j 

·NOTE TO ADJUDICATORS: Please not~ that thls is only th~ first half of the .~nalysis!' The ·· 
second half of the analysis involves an eval.uation byUSCIS. Please. see file in this folder: 
"Experiential Eva! done by USCI~"· · · ~: 
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PART~ 
EXPERIENTIAL EVALUATION 

bR COMBINATION EXPERIENTIAUACADEMIC EVALUATION 
USING-AN EVALUATOR 

DELETE ALL HIGHLIGHTED DIRECTIVES'AND DIALOGUE BOXES BEF,ORE 
.PRINTING i• 

,, ~:·· 

· To delete boxes, right cli~k on the little box that appears in the upper left comer and cut, · 
' f . 

NOTE TO ADJUDICATORS: This is only. the first half ofa complete "Equivalenc~ denial 
· analysis. If the petitioner does not es'tablish equivalency under any of the ·folloWing four 
criteria, then' proceed to the second half of the denial in which a determination of 
equivalency· is made by the US CIS. Please see format in this folder: "Part 2 Exp Evai by 
USCIS". . ,. 

FYI: The CSC has been 'granted access to the, OLIVE database from the Departme,nt of 
State. The OLIVE databasEf.is a useful t6o1 in detecting fraudulent Indian engin~'ering 
degrees. The OIJVE database is for the state of Andhra Pradesh and has data from 1993-
present for of all engineering student~ who have graduated fro'm the state. ·· 

. ' 

For more information go to. the Adjudicative Tools folder within this· directory ... 
• ' 'I <; • 

DO NOT go straight 'to 'a denial ~. the' OLIVE database fails to show the. benefibiary. 
Because this is third party inforrilation an intent·to·deny (lTD) or a request for eVidence 
(RFE), allowing the benefi~iaryto rebut this information is required. Appropriate language 
in the RFE or lTD may include the folloWing: . 

An inquiry with the United. States Department of State fails to reveal a ' 
record that the beneficiary, [In,sert full na.lne], ever attended [insert' college or 
university name]. ' 

Important: NEVER referenc~ the OLIVE database (or any in·house sources ofinform~tion, 
e.g., Choicepoint) in an lTD or RFE. Merely indicating that the DOS inquiry (or in the case 
of Choicepoint - a ~earch of public records) is the source of the~ third party inforiltation 
should suffice. · . · · · · 

The petitioner filed Form 1·129, Petition fqr a nonimmigrant Worker, with the United 
States Citizenship and Immigration Services ("USCIS") to classify the beneficiary as an 
alien employed in a specialty occupation under 10l(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act ("INN' or "Act"). r . 

ATTACHMENT TO 1·292 

1089 



WAC 
Page 3 

The overarching issue to be discussed is whether the beneficiary is qualified to perform the 
duties of the proffered position. i.e. whether he meets any of the criteria listed in 8 C.F.R. 
214.2(h)(4)(iii)(C). 

INA 101(a)(15)(H)(i)(b) provides, in part, for the classification of qualified nonimmigrant 
aliens who are coming temporarily to the United States to perform services in a specialty 
occupation: 

an alien ... who is coming temporarily to the United States to perform · 
services ... in a specialty occupation described in section 214(i)(l) ... with respect 
to whom the Secretary of Labor determines and certifies to the Attorney · 
General that the intending employer has filed with the Secretary an 
application under section 212(n)(l) .... 

INA 214(i)(2) outlines the fundamental requirements of a specialty occupation: 

(A) full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, 
or 

(C) (i) experience in the specialty equivalent to the completion of such 
degree, and 

(ii) recognition of expertise in the specialty through progressively 
responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position 
must meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer Iriay show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 
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(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties are so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty 
occupation, the alien must meet one of the following criteria: 

1. Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university; 

2. Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation 
from an accredited college or university; 

3. Hold an unrestricted State license, registration, or ~ertification which 
authorized him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state ofintended 
employment; or 

4. Have education, specialized training, and/or progressively responsible · 
experience that is equivalent to completion of a United States 
baccalaureate or higher degree in the specialty occupation and have 
recognition of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The first issue to be considered in determining whether the beneficiary qualifies for the 
classification is whether slhe meets any of the criteria listed above in 8 C.F.R. 
214.2(h)(4)(iii)(C)(l)-(3) .. 

1. Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university. 

The beneficiary does not hold a degree from a United States college or university. 

2. Hold a foreign degree determined to be equivalent to a United States baccalaureate 
or higher degree required by the specialty occupation from an accredited college or 
university. 

The beneficiary studied for two years m a post· secondary setting, but does not hold a 
foreign degree equivalent to a United States baccalaureate. 
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3. Hold an unrestricted State license, registration, or certification which authorized 
him or her to fully practice the specialty occupation and be immediately engaged in 
that specialty in the state of intended employment. 

This occupation does not require a State license, registration, or certification. 

4. Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation and have recognition of expertise in the specialty through 
progressively respons~ble positions directly related to the specialty. 

This is the only criterion that the beneficiary could possibly meet. In considering whether 
the beneficiary qualifies under this category by virtue of his education, practical experience 
and/or specialized training, 8 C.F.R. 214.2(h)(4)(iii)(D),states: 

[E]quivalence to completion of a United States baccalaureate or higher 
degree shall mean achievement of a level of knowledge, competence, and 
practice in the specialty occupation that has been determined to be equal to 

· that of an individual who has a baccalaureate or higher degree in the 
specialty and shall be determined by one or more of the following: 

(1) An evaluation from an official who has authority to grant college·level 
credit for training and/or experience in the specialty at an accredited college 
or university which has a program for gran~g such credit based on an 
individual's training and/or work experience; ' 

(2) The results of recognized college· level equivalency examinations or 
special credit programs, such as the College Level Examination Program 
(CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service 
which specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty; 

~A:L YrSIS~ ~NOTE~'f_h_~:~ei!g\i~er informatioit_~aragra:Qh is regtrlr~~ onfi onee m· m ultipJe issu~ 
<J.enialsJ · . . 
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.The petitioner is aJCity,.lij;atelJnpn~:Qrofit;QRfQ1':~rofitl enterprise engaged inj[~ato.r"¢ o_f · 
Petitioner's business] with [numbed employees and a ~oss annual income of$ :[limount],. It 
seeks to temporarily employ the beneficiary as i[a, an] . [~osition], for a period of ;[m.J.mberl 
years. 

~ee-:-indiyi{l~al"Wotd" docu~erits ~ this~ folder·for exani~ie[Of~AINSESJ 
[Blgck,. C~my.~P~s~.~~Q.J!~dit ~PP.$Q~riate te?fther~ · 

FINAL CON~J,.USION; 

The burden of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan, 11 I. & N. Dec. 493. Here, that burden has not been met. 

Consequently, the petition is hereby denied for the above stated reason. 

~ulti:Qle Issue·Deriial 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial. 

· .. !·,• ' ' I! 

NOTE TO ADJUDICATORS:.Please.'note that this is only the.first halfofthean;uysis:. ·The 
second half of the analysis involves an evaluation by USCIS. Please see file in this folder: 
"Experiential Eval done by: USCIS". , · 

' :. /: 
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~1Evaluator.says a.J.ien has eguiV.alentof~-q~g!ee from·a "non-accredited" college or 
~Versity in the u.sj . 1 

The petitioner is an apparel manufacturer that seeks to employ the beneficiary as a 
software engineer. 

The record contains an evaluation from Education International, Inc. concluding that the 
beneficiary holds a foreign degree determined to be equivalent to a baccalaureate degree 
from a "non-accredited" U.S. institution. The evaluator also concludes that the beneficiary 
completed approximately 60 percent of the equivalent of a master's degree, specializing in 
computer studies, from an accredited U.S. institution. As such, the evaluator does not find 
that the beneficiary holds the equivalent of a computer-related degree from an accredited 
U.S. institution. Therefore, the petitioner must demonstrate thatthe beneficiary meets the 
criterion at 8 C.F.R. 214.2(h)(4)(iii)(C)(4). · 

The record contains the following documentation relating to the beneficiary's qua.l.i,fications: 
' . . 

• Memorandum to counsel, dated October 23, 2001, from Joel B. Slocum from 
Education International, Inc., requesting additional information and indicating that 
the beneficiary "may" hold the equivalent of at least a bachelor's degree or higher in 
computer studies; 

• Memorandum to counsel, dated October 30, 2001, from Joel B. Slocum from 
Education International, Inc., requesting additional information and indicating that 
it was still not clear where the beneficiary stood with respect to attaining a master's 
degree; 

• Statement of Evaluation, dated December 5, 2001; from Joel B. Slocum from 
Education International, Inc., concluding that the beneficiary holds a foreign degree 
determined to be equivalent to a baccalaureate degree from a "non-accredited" U.s. 
institution, and the beneficiary completed approximately 60 percent of the 
eql,li.valent of a master's degree, specializing in computer studies, from an accredited 
U.S. institution; 

• Various documents demonstrating that the beneficiary completed Master's level 
computer-related courses at Aalborg University; 

• Copies of a bachelor's degree in computer science, transcript, and related documents 
issued to the beneficiary by the Americanos College; 

• Microsoft Examinations Score Report, dated March 28, 1999, reflecting that the 
beneficiary passed the examination on Networking Essentials; 

• Letter, dated August 28, 1998, from Soren Haugaard of Bosch Telecom Danmark 
AJS, who states, in part, that the beneficiary was employed from July 1 through 
August 31, 1998 "In a student job ... as supervisor ... with analysis of software 
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modules written in ansi C .... "; and 

• Letter, dated December 4, 1998, from an associate professor of Aalborg University, 
who states, in part, that the beneficiary was employed as a student assistant from 
September 1998 until June 1999, "working in a team with another student and 
successfully completing the develop~ent of a web-application prototype." 

Counsel states, in part, that the record contains a letter from the International Student 
Coordinator of Aalborg University maintaining that, in order to enroll in the master's 
program at Aalborg University, the beneficiary had to submit evidence of a "B.Sc in 
electronic engineering or computer science from a recognized university .... " Counsel 
concludes that, as the evaluator from Education International, Inc., recognized Aalborg as 
an accredited institution, then the Americanos College must also be accredited, because 
Aalborg University accepted the beneficiary's credits from that institution. Counsel's 
assertion is noted. The record, however, does not include any corroborating evidence, such 
as a statement from the evaluator of Education International, Inc. explaining why he 
concluded.,that Americanos College was a non·accre.dited institution and conceding that 
such assessment was made in error, as asserted by counsel. I 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo, 191. & N. Dec. 582, 591·2 (BIA 1988). 

1095 



SAMPLE ANALYSIS 4 ofSl 

'•· .· E~atio.i useless without COP.Y olde~rree or transcriP.tsJ 

The petitioner is a rehabilitation care provider. It employs 89 people and has a gross 
annual income of $3.5 million. It seeks to temporarily employ the beneficiary as an 
accountant. 

The first issue to be considered is whether the beneficiary meets any of the criteria listed in 
8 C.F.R. 214.2(h)(4)(iii)(C). As the proffered position is an accountant, the beneficiary must 
possess a baccalaureate degree, or its equivalent, in accounting or a related field. 

Counsel asserts that the educational evaluation on the record established the beneficiary's 
qualifications. Counsel also refers to an employment certificate and the beneficiary's 
resume, as well as letters from two former colleagues of the beneficiary's, and finally a 
letter written by a certified public accountant (CPA) who states that the beneficiary's 
accounting skills and qualifications are equal to those of a U.S. CPA. 

It is noted that the evaluation report prepared by Morningside Evaluations and Consulting 
does not meet the regulatory standards for determining equivalency. The evaluation 
purports to determine that the beneficiary has the equivalent of a bachelor's degree in 
accounting as a result of his education, professional training and employment experience. 

Morningside determined that the beneficiary's foreign degree is the equivalent to a 
bachelor's degree from an accredited college or university in the United States. Given that 
the record does not contain a copy of the beneficiary's diploma, and the copy of his college 
transcript does not indicate that he graduated, this evaluation is unsupported by the record 
and cannot be given.any weight. Where an evaluation is not in accord with previous 
equivalencies or is in any way questionable, it may be discounted or given less weight. 
Matter of Sea. Inc., 19. I. & N. Dec. 817 (Comm'r 1988). 
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~ ··. ~vahiator.ok!!y:;an(fcollege okay;J~u('regue~J?Y.J!J~riva~~tion serVi~ 
okayj · 

Although the petitioner has submitted a letter from Mercy College that establishes that Dr. 
Jelen does have the authority to grant the college· level credit for various graduate and 
undergraduate degree programs in the Division of Business and Accounting, Dr. Jelen's 
evaluation was not done on behalf of Mercy College; it was done for a private educational 
credentials consulting firm. A credentials evaluation service may not eyaluate an alien's 
work experience or training; it can only evaluate educational credentials. See 8 C.F.R. 
214-.2(h)(4)(iii)(D)(3). Thus, the Morningside evaluation carri~s no weight in these 

I 

proceedings. Where an evaluation is not in accord with previous equivalencies or is in any 
way questionable, it may be discounted or given less weight. Matter of Sea. Inc .. 19 I. & N. 
Dec. 817 (Comm'r 1~88). · 

. \ 
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L e;)qienence letters~diff~~eitt emP.lOY.:ers are identicaJ.~ 

r---'" " " " ' '' . ' ·-·~-.. ~~----···--. '-~: '. - ' . ·." --~J 
~e~erience letters overlaP. in time, ~s:·~oncurr~nt full-time emP.loY!!!ent without · 

e~lanationr · 

The petitioner sells multimedia products. It seeks to employ the beneficiary as a market 
research analyst. 

The record c~mtains the following documentation relating to the beneficiary's qua).ifications: 

• Beneficiary's college transcripts from a Filipino university reflecting five semesters 
and one summer of studies that included the following accounting course: 
"Fundamentals of Management Accounting"; · 

• Letter, dated September 3, 20002, from Alice J. Kaylor, Associated Academic Dean, 
Saint Vincent College, who concfudes that, based on his educational and 
employment history, the beneficiary has attained the equivalent of a Bachelor of 
Science degree with a major in marketing from a regionally accredited U.S. college 
or university; 

• Certificate of Exp~rience, dated July 9, 2002, from the CEO of the Taiwanese 
business, Longturn Aquarium Co., Ltd_ who states that the beneficiary was 
employed from May 1, 1990 to August 31, 2001, as a marketing and sales consultant; 
and 

• Certificate of Experience, dated August 8, 2002, from the president of the Filipino , 
business Asia United Bank, who states, that the beneficiary was employed from May 
1, 1999 to December 30, 2000, as a senior manager/ marketing representative. 

I 

USCIS turns first to the criterion at 8 C.F.R. 214.2(h)(4)(iii)(D)(1) - an evaluation from an 
official who has authority to grant college· level credit for training and/or experience in the 
specialty at an accredited college or university which has a program for granting such 
credit based on an indiVidual's training and/or work experience. The record contains a 
letter from Alice J. Kaylor, Associate Dean of Saint Vincent College, who concludes, in part, 
as follows: · 

Based upon my review of his educational and employment history, it is my . 
~udgment] that [the beneficiary] has attained the equivalent of a Bachelor of 
Science with a major in Marketing from a regionally accredited college or 
university in the United States. My assessment has been made through an 
application of the three-for~one work experience for college formula where his 
employment yields more than three years of equivalent education ... 

\ 
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Ms. Kaylor does not provide specifics in her evaluation regarding how much credit she 
granted for the beneficiary's college studies. Nor does Ms. Kaylor discuss the employment 
letters in any detail. Upon review of the employment letters, it appears tl~at the beneficiary 
was concurrently employed by the Filipino business, Asia United Bank, and the Taiwanese 
business, Longturn Aquarium Co., Ltd. At the Filipino business, his position was described 
as that of a senior manager/marketing representative, while at the Taiwanese l:iusiness, his 
position was described as that of a marketing and sales consultant. The petitioner has 
provided no details regarding how this concurrent employment was accomplished, such as 
an hourly breakdown of the duties performed at the Filipino and Taiwanese businesses. · 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the· reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo, 191. & N. Dec. 582, 591·2 (BIA 1988). Furthermore, it is noted that 
much of the text in both employment letters is identical. . Thus, USCIS must question 
whether the opinions expressed in each letter are the views of each author. In view of the 
foregoing, Ms. Kaylor's opinion is accorded little weight. USCIS may, in its discretion, use 
as advisory opinions statements submitted as expert testimony. However, where an 
opinion is not in accord with other information or is in any way questionable, USCIS is not 
required to accept or may give less weight to that evidence. Matter of Caron International, 
191. & N. Dec 791 (Comm'r 1988). 

In view of the foregoing, the evaluation is accorded little weight. As such, the record 
contains insufficient evidence that the beneficiary has recognition of expertise. 
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SAMPLE ANALYSIS 1of 8l 

~ Crecie~ti~s evahuit~on seryices.1m~y or4:V~.~_!!ate fd~i!~~d~~ati.olial ~redeli:ti~) not trauung or w:ork e~_ELnence.! . 

I . ·;-·-,---;---~,..~-·-.., ·::···:.··-··-~-····-·~---.-.--...,-·•-:-·---~···-:-···---:-'""'''-:-n,_c--····T·-. -1 
~--~~o ~vi~ence that ~etter from: ~eljca~:1J~s~itute of ~~rlifi.~d Publi~ Acc~uJ!.t.arit~ is·!! 

:I.J.J!tlopaJ.ly: recgg~<1Rrof~§_S!Qi!alJ!~~Q.Q.I!l!i,QQQr.J!QCietyJ9_r_~~Q~J;_~t!t!{" . 

The petitioner seeks to qualify the beneficiary by establishing that the beneficiary meets 
the requirements of 8 C.F.R. 214.2(h)(4)(iii)(C)(4). In support of this assertion, the 
petitioner submitted an evaluation from Jack E. Hoover of the Fqundation for International 
Services, Inc. Mr. Hoover states that the beneficiary has the equivalent of a Bachelor's 
degree in Business Administration with a specialization in accounting from an accredited 
college or university in the United States. Mr. Hoover bases his opinion on an evaluation 
from Dr. Gary L. Karns, a professor at Seattle Pacific University for 21 years, formerly 
serving as Associate Dean of the School of Business and Economics, and as the Director of 
Graduate Programs. The record does not establish that Dr. Karns is presently employed by 
Seattle Pacific University. Dr. Karns opines that the beneficiary has the equivalent of a 
Bachelor's degree in Business Administration, specializing in accounting, from a university 
in the United States. Both equivalency evaluations are based solely on the beneficiary's 
prior work experience. . ' 

The record does not, however, establish that either evaluator is qualified to render an 
opinion on degree equivalence based upon the beneficiary's work experience. There is no 

' ~ 

proof in the record that either evaluator possesses authority to grant college· level credit in 
the specialty at an accredited college or university which has a program for granting such 
credit based on an individual's training and/or work experience, as required by 8 C.F.~. 
214.2(h)(4)(iii)(D)(1). Counsel further asserts that the evaluations should be accepted by 
USCIS pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D)(3), as they are from a reliable credentials 
evaluation service. Credentials evaluation services may only evaluate an individuals 
foreign educational credentials, however, not training or work experience. 

USCIS uses an evaluation by a credentials evaluation organization of a person's foreign 
education as an advisory opinion only. Where an evaluation is not in accord with previous 
equivalencies or is any way questionable, it may be discounted or given less weight. Matter 
of Sea .. Inc., 191. & N. 817 (Comm'r 1988). The evaluations will, accordingly, be given little: 
weight. 

In addition to the experiential evaluations submitted, the petitioner submitted evidence 
that the beneficiary is a member of the American Institute of Certified Public Accountants 
(AI CPA). The record fails to establish that the AI CPA is a nationally-recognized 
professional association or·society for accountants. The record is silent as to what 
qualifications an individual must possess to obtain membership. with that organization. As 
such, the petitioner has also failed to qualify the beneficiary pursuant to 8 C.F.R. 
214.2(h)(4)(iii)(D)(4). 
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SAMPLE ANALYSIS '2 of 81 

-
·----.~. --~------.-·-·. . . . . - • . ----;11 

~-}~·q e~d~ncF_~yf!luatqr.]la~JlJJ~b.Jtri.tY..Jo is~ue_g_()ll~g~:l~Y~l_gr_~dit ba.§_edon alien'~ 
~Jfl)_e_pence~ 

In its initial petition, the petitioner submitted copies of the beneficiary's high school 
diplom~ and certificates for training courses .that she attended in Australia in travel 
consultants, hotel/motel reception, and front office procedures. The petitioner also 
submitted an educational equivalency document from American Evaluation Institute, Long 
Beach, California. Dr. Mathew Clark, directing evaluator, stated that, based upon her 
transcripts and certificates, the beneficiary had attained the equivalent of a bachelor of 
science degree in business administration from an accredited U.S. university. 

Upon review of the record, the educational equivalency document from American 
Evaluation Institute is inadequate documentary evidence on two grounds. First, the record 
is devoid of any transcripts of courses or any supplemental information with regard to the 
beneficiary's training courses, such as the .duration of such courses and the academic level 
of the same courses. Without such supplemental information, it is not possible to 
determine how the evaluator reached his conclusion that the beneficiary had the equivalent 
of a U.S. university degree in business administration. 

Second, there is no evidence on the record that the evaluator from American Evaluation 
Institute has the authority to grant college· level credit for training and/or experience in the 
specialty at an accredited college or university which· has a program for grant such credit 
based on an individual's training and/or work experience, as required by 8 C.F.R. 
214.2(h)(4)(iii)(D)(1). USCIS uses an evaluation by a credentials evaluation organization of 
a person's foreign education as an advisory opinio~ only. Where an evaluation is not in 
accord with previous equivalencies or is any way questionable, it may be discounted or 
given less weight. Matter of Sea. Inc., 191. & N. 817 (Comm'r 1988). Accordingly, the, 
educational equivalency document from American Evaluation Institute that was submitted 
by petitioner with the original petition is given no weight. Without such an evaluation, the 
petitioner has not satisfied the regulatory criterion outlin~d in 8 C.F.R. 
214.2(h)(4)(iii)(C)(2). The remaining criteria are not applicable to the instant petition. 
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SAMPLEANALYSIS.6~I8~ 
\. 

In reviewing the materials submitted to the record with regard to the beneficiary's 
qualifications, Dr. Parker appears to have the authority to grant college-level credit for 
candidates' foreign educational credentials, training and/or employment experience at Ohio 
State.University. However, his analysis of the beneficiary's employment history and level 
of job. responsibilities is not persuasive. For example, the. record is" not clear as to how Dr. 
Parker arrived at his description of.the beneficiary's job responsibilities and level of 
responsibility at either Ebbe Jensen or Soren Hvalso in Denmark. Upon a review of the 
record, no other materials are on the record with regard to the job duties of the beneficiary's 
previous employment, other than the beneficiary's curriculum vitae that simply lists his job 
titles and periods of employment with those companies. . 

1102 



SAMPLE ANALYSIS 3-0f'S; 

r Evaluationbased on degree1il.\tnrelated field.phis'exi>eneDCeJ 

LThere lS :rio evidence that the eva).uator has-;;rnthOrity k; issue college:level credit 
based on ·alien's e~eriencef · . 

The petitioner is an import/export business. It employs 25 people and has a gross annual 
· income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems 
analyst for a period of three years. 

As the proffered position is a systems analyst, the beneficiary must possess a baccalaureate 
degree, or its equivalent, in computer science or management information systems as noted 
in the Department of Labor's Occupational Outlook Handbook. 

It is noted that the Evaluation Report prepared by the Foundation for International 
Services, Inc. (FIS) and submitted with the initial filing of the petition does not met the 
standards of the regulations for determining equivalency. The evaluation purports to 
determine that the beneficiary has the equivalent of a bachelor's degree in computer science 
as a result of her education, professional training and employment experience. FIS is not 
qualified to prepare an evaluation of this sort as it does not: "[H]ave the authority to grant 
college· level credit for training and/or experience in the specialty at an accredited college or 
·university which has a program for granting such credit based on an individual's training 
and/or work experience" as required by the regulation. 8 C.F.R. 214.2(h)(4)(iii)(D)(l). 

FIS is qualified to provide an evaluation of the beneficiary's foreign degree pursuant to 8 
C.F.R. 214.2(h)(4)(ili)(D)(3): "An evaluation of education by a reliable credentials evaluation 
service which specialized in evaluating foreign educational credentials." In the evaluation, 
FIS determined that the beneficiary's foreign degree is equivalent to a bachelor's degree in 
French and literature from an accredited college or university in the United States. This 
part of the evaluation is accepted, b:ut USC IS does not accept the assessment of the 
beneficiary's work experience and other training as FIS is not qualified to make that 
assessment. 

The petitioner has not demonstrated that the beneficiary's education and experience are , 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(iii)(D)(l), (2), (3): or (4). 
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PART2.1 
EXPERIENTIAL EVALUATION 

0060MBiNATION EXPERIENTIAllACADEMIC EVALUATION 
lDONKBY'USCIS 

DELETE ALL HIGHLIGHTED DIRECTIVES AND DIALOGUE BOXES. BEFORE 
. PRINTING . 1 

· To delete boxes, rjght click on the little box that appears in the upper. left comer and cut. · 
··r 

· NOTE TO ADJUDICATORS: This form~t is not ~·complete derual.in itself.· 
• ' I, ·, ' ,• : 

This. is only Part 2 of a· complete "Equivalency" 4eniai analysis. See· npart ·lExp E~~ by 
Evaluatr" for the first half of the analysis that involves an evaluation under -any of four 
criteria.. This format is used when the petiti9ner did not establish equivalency bas!2ld on 
any of the other four-possible evidentiary requirements, which include the followiilg: ~-

(1) An evaluation· from. an official who has authorlty- to grant college-level ! 

credit for training. and/or eXperience in'the speci3.lty at an accredited college 
or university which has a program for· granting such credit based on an 
individual's training and/or work experience; 

(2). The results of recognized coll~ge·level equivalency examinations or -special 
credit programs, such as the College Level Examination Program (CLEP); or i 

. Program Qn Noncollegiate SpQnso~d)nstruction (PONS!); · .· : · · .' · 
' ' ' . i . . . .. 

(3) An evaluation of education by· a· reliable· credentials evaluation service 
which specializes in evaluating foreign educational credentials; ' 

(4) Evidence. of certification. or registration from a nationally-recognized 
professional association or. society for. the specia}ty . that' is known to grant· 
certification. or registration to;persons in.the occupational speciaity whohave · · · 
achieved a certain level of co~pet~n~e in the spec,ialty; . ' ' . ' ::, 

Although the petitioner has also failed to qualify the beneficiary pursuant to 8 C.F.R. 
2i4.2(h)(4)(ili)(D)(4),· under 8 C.F:R. 214.2(h)(4)(iii)(D)(5), USCIS may make its own 
independent assessment of the beneficiary's credentials: In its independent assessment of 
the beneficiary's past employment experience for equivalency to the attainment of a 
baccalaureate or higher degree or its equivalent, USCIS is guided by the regulations at 8 

ATTACHMENT TO 1·292, 
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C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v). 

8 C.F.R. 214.2(h)(4)(iii)(D)(5) provides: 

A determination by the Service that the equivalent of the degree is required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, and/or work experience in areas related to the 
specialty and that the alien has achieved the specialty and that the alien has 
achieved recognition of expertise in the specialty occupation as a result of 
such training and experience. For purposes of determining equivalency to a 
baccalaureate degree in the specialty, three years of specialized training 
and/or work experience must be demonstrated for each year of college· level 
training the alien lacks. For equivalence to an advanced (or Masters) degree, 
the alien must have a baccalaureate degree followed by at least five years of 
experience in the specialty. lfreq11ired by a specialty, the alien must hold a 
Doctorate degree or its foreign equivalent. It must be clearly demonstrated 
that the alien's training and/or work experience included the theoretical and 
practical application of specialized knowledge required by the specialty 
occupation; that the alien's experience was gained while working with peers, 
supervisors, or subordinates who have a degree or its equivalent in the 
specialty occupation; and that· the alien has recognition of expertise in the 
specialty evidenced by at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation: 

! 

(iii) Published material by or about the alien in professional publications, 
trade journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign 
country; or 

(v) Achievements which a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

Further, 8 C.F.R. 214.2(h)(4)(ii) defines a "recognized authority" thusly: 

... a person or an organization with expertise in a particular field, special 

ATIACHMENT TO 1·292 
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I 

skills or knowledge in that field, and the expertise to render the type of 
opinion requested. Such an opinion must state: 

(1) The writer's qualifications as an expert; 

(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; . 

(3) How the conclusions were reached; and 

(4) The basis for the· conclusions supported by copies or citations of any 
research material used. 

~~y~~ ~N.OTE:Tii~;titioner info~atitiri~~~a8!~P.h is r;qifu;f6D1Y- ·brice1il:i~i~~R1Ed_g;~ 
O.emalsJ · . . 

!h~-~etitioner ~a ~[Ci~~~tatelJnon:p_rofit OR for-}!rofit] enterprise. engaged in)[nature 'oj 
:Qetltioner's busmess] With [number] employees and a gross annual mcome of$ [a:mountl It 
seeks to temporarily empl~ythe beneficiary as [l:!; am [:Qositionl for a period of tnu~be:rl 
years. 

'SAMPLE ANALYSIS lof n: No r~oogilltion ofe~ertise. Nq evidence ofViigQ~{\.ward) 
I 

All of the beneficiary's employment experience letters provide the beneficiary's job title and 
some provide a time reference of the beneficiary's duration of employment with them; 
however, all of them do not provide any details concerning the duties, responsibilities, or 
supervisory role the beneficiary had while employed with this past employ~rs. 

In addition to letters from past employers, the beneficiary provided evidence of receiving 
the following: Virgo Award in Journalism in 1999; ,the Best All·Around Excellence in 
Reporting 2nd Place award froll}. the Society of Professional Journalists; and Award of 
Achievement in Journalism or his "outstanding contribution in bringing the Filipino 
[illegible] into the new millennium of 2000" from Reflections XII held at the Omni Hotel in 
Los Angeles, California. 

A search of the Internet provided no information about the Virgo Award. A search of the 
Internet also provided no" information ·about the Reflections XII award. Thus, the 
beneficiary also fails to present conclusive evidence that he has recognized expertise in the 
specialty occupation. USCIS does not have enough information about the Virgo Award, 
Society of Professional Journalists, or Reflections XII associations who gave awards to the 
beneficiary to make a determination if they are "recognized authorities" as that term is 
used in 8 C.F.R. 214.2(h)(4)(ili)(D)(5)(i) or (v). A "recognized authority" for purposes of 
these regulatory provisions is defined at 8 C.F.R. 214.2(h)(ii) as follows: 

ATTACHMENT TO 1·292 
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Recognized authority means a person or an organization with expertise in a 
particular field, special skills or knowledge in that field, and the expertise to 
render the type of opinion requested. Such an opinion must state: . 

(1) The writer's qualifications as an expert; 

(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 

. (4) The basis for the conclusions supported by copies or citations of any 
research material used. 

The record does not contain any evidence that the award associations are recognized 
authorities under 8 C.F.R. 214.2(h)(4)(ii). 

The beneficiary also provided information about his memberships in professional 
associations in his sworn affidavit which is a reference to eligibility at 8 C.F.R. 
214.2(h)(4)(iii)(D)(5)(ii). He stated that he is a·current member and Board Director of the 
Philippine National Press Club of America, an affiliate of the National Press Club in 
Washington, D~C. He also stated that he was a member of the Society of Professional 
Journalists from 1992 through 1996. The beneficiary also asserted that he was a member 
of the Airport Press Corps in the past. However, the record does not contain any 
documentary evidence proving the beneficiary is a member of these associations. Simply 
going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 
14 I. & N. Dec. 190 (Reg. Comm'r 1972) (Since the burden of proof to establish eligibility for 
the benefits sought rests with petitioner who seeks to accord beneficiaries' classification, . 
the contention that petitioner need only go "on record" with unsupported statements is· 
rejected). 

Thus, there is insufficient evidence that proves the beneficiary qualifies to perform the 
services of a specialty occupation through training or employment experience under 
§214.2(h)(4)(iii)(D)(5). 

Under INA 291, the burden of proof in these proceedings rests solely with the petitioner. 
The petitioner has not met that burden. 

SAMPLE ANALYSIS 2' of lfNot enough Ex~erienCe1 

Since the beneficiary does not appear to have any university studies, she would need to 
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possess twelve years of work experience to meet the equivalency ration outlined in this 
regulation. In addition, the petitioner would have to establish that the beneficiary's work 
experience also fulfills the criteria outlined in the regulations as to progressively 
responsible work. 

The letter from ID Tours, the beneficiary's former employer, only documents four years and 
eight months of work experience. In addition, while the ID Tours letter .details the 
beneficiary's two promotions within the company, and the additional letters submitted by 
the petitioner speak to the quality of the beneficiary's work, the beneficiary's experience 
does not appear adequate to meet the regulatory criteria outlined in 8 C.F.R. 
214.2(h)(4)(iii)(D)(5). Without more persuasive testimony, the petitioner has not 
established that the beneficiary is qualified to perform the duties of a specialty occupation. 

Under INA 291, the burden of proof in these proceedings rests solely with the petitioner. 
The petitioner has not met that burden. 

,-----· . ----- . " : .. --··-·--. ----..-------..,..,.,... . - -. -~ 
SAMPLE ANALYSIS 3 of 11: Letters of Recognition of Expertise in 'the ·s:Qecial!Y: occup_~tio_g 
~_re not from recggn!~d autporities in the same SP.ecialt.Y._ occuP.ationd · 

The petitioner is an import/export business. It employs 25 people and has a gross annual 
income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems 
analyst for a period of three years. 

As the proffered position is a systems analyst, the beneficiary must possess a baccalaureate 
degree, or its eqUivalent, in computer science or management information systems. 

The petitioner has not demonstrated that the beneficiary's ~ducation and experience are 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(iii)(D)(l), (2), (3), or (4). The only category under 
which the beneficiary could qualify would be 8 C.F.R. 214.2(h)(4)(iii)(D)(5). 

Counsel submitted three expert l~tters from alleged recognized authorities in the same 
specialty occupation. The first letter is from Jay Moon, CEO.ofNewmerica Technology, who 
holds a Master of Science Degree in Computer Information Systems. He stated that the 
beneficiary completed coursework to achieve her Microsoft Certified Network Engineer and 
Cisco Certified Network Associate ratings. He also stated the she is qualified for a "task 
where comprehensive network knowledge is required .... [S]he has an ability to do the 
task for network system analyst." Mr. Moon was the program director of the facility where 
the beneficiary received her training. 

The second letter is from Jong Wha Lee, a colleague for about one year at Tele-Com Art in 
Korea. Jong Wha Lee stated that she and the beneficiary worked at "computer educational 
programming but also at managing· the company's computer system." Jong Wha Lee has a 
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Bachelor's D~gree in Computer Science from Seoul Seoil University. 

The third letter is from Mee Hee Jeong, an administrator at the Narae Fine Art Academy 
where the beneficiary worked from July 1992 to February 1995 as a teacher in "computer 
education, taught basic knowledge of hardware and software, developed the academy 
operation and management program (for registration, attendance check, students' record 
filing and academy affairs etc.). She was in charge of computer system development and 
troubleshooting for the academy computers. " Mee Hee Jeong has a Bachelor's Degree in 
Applied Fine Arts. 

Pursuant to the regulations, the petitioner must present evidence that the beneficiary has 
recognition of expertise in the specialty by at least one of the forms of documentations 
referenced at 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v). Counsel did not submit any evidence to 
support the beneficiary's eligibility under this regulation other than the three letters, which 
are considered under 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i). This standard required "[r1ecognition 
of expertise in the specialty occupation by at least two recognized authorities in the same 
specialty occupation." The letter from Mr. Moon would qualify under this standard; 
however, the other two letters are not from "recognized authorities" and, therefore, cannot 
be used to document the beneficiary's experience. · 
..... -- . ·-~--· ...... -ro:---,,.--~·,._,_.,,. ..... -. -·..,._ __ ! 

SAMPLE ANALYSIS 4of"ll: Letters.ofE~erience not detailedJ 

The documentation recounting the beneficiary's work experience consisted of statements 
from the following: Julian Perez, President of Marketing Advertisement S.A.; Anibal 
Romero of Marketing Power; Maximiliano Lopez, President of Strategic Marketing; and 
Maria Chejtman, Insurance Agent and Consultant. 

Those statements noted the beneficiary's years of service and described generally her areas 
of responsibility. They are, however, insufficient in detail to determine that: the work 
experience included the theoretical and practical application of specialized knowledge 
required by the proffered position; the beneficiary's experience was gained while working 
with peers, supervisors, or subordinates who have a degree or its equivalent in the specialty 
occupation; and that the beneficiary has recognition of expertise in the specialty. Without 
more persuasive testimony, USCIS cannot determine that the beneficiary is qualified to 
perform the duties of the specialty occupation. 

SAMPLE ANALYSIS ·5~of 11~ · 

,....,-----:-- . . ' . ' ' ' ' . . . ' . . - .. -:-~---~~. -. ""'::1 
fl._ ,-Alien has a deg!ee, but ·not related to the offered pQ§ition'J 
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L.:.Eg_uivalency letters ;each 'differEmt conClusiOOSJ 

The beneficiary's bachelor's degree is not related to the field of marketing. The university 
transcript is unclear as to whether the beneficiary completed a thre.e or four-year course of 
study. The evaluation letters provided do not specify how the evaluators arrived at their 
differing conclusions. One letter states that the beneficiary's university studies are equal to 
a U.S. bachelor's degree, and another letter evaluates her education as equal to three years 
of study towards a U.S. bachelor's degree. It cannot be determined how many years of 
studies she lacks in order to reach the equivalent of U.S. degree. USCIS uses an 
evaluation by a credentials evaluation organization of a person's foreign education as an 
advisory opinion only. Where an evaluation is not in accord with previous equivalencies or 
is in any way questionable, it may be discounted or given less weight. Matter of Sea. Inc., 
19 I. & N. Dec. 820 (Comm'r 1988). 

In addition, the two letters from the beneficiary's former employers do not contain enough 
detail to determine who many .Years of experience the beneficiary has in marketing 
management, and whether this experience was gained while working with peers, 
supervisors, and subordinates who have a degree or its equivalent in marketing. Finally, 
the record lacks the required showing of the beneficiary's expertise in travel marketing 
management. The record contains.only one letter from a member of the travel industry 
written on the beneficiary's behalf, and the writer is not shown to be a recognized authority 
in the specialty of marketing management. The evidence does not establish that the 
beneficiary is qualified to perform a specialty occupation. 

SAMPLE ANALYSIS i(o£1T~ 

~, -Le~_r~QL:[_JC:Rerjen~Q9t deta,iled] 

~ Not cle~ whether .. alien worked nart'~tim;·c;:r-fu1.FtimeJ 

~ij~clear t_hat _alieii!;~xperience :gain~d>w~e ,w'Orlcin~ -W1:th·~eers, suP.erv1sor.§,_9! 
. ~ubo~~tes wholiave a;~e·~ee_Q~_~quivalentin the. sp~cialtyf . 

The record does not contain enough information for USCIS to determine that the 
beneficiary has acquired the equivalent of the degree required by the specialty through a 
combination of education, specialized training, and/or work experience in areas related to 
the specialty, and that the beneficiary has achieved recognition of expertise in the specialty 
occupation as a result of such training and experience.provided for in 8 C.F.R. 
214.2(h)(4)(iii)(D)(5). 

The evidence establishing the beneficiary's work experience lacks sufficient detail to : 
establish that the beneficiary has the equivalent of a bachelor's degree in dance. For 
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example, the petitioner states that the beneficiary was a member of the Official Ballet 
Folklorico from 1973 · 1981. The record reflects that in that capacity, the beneficiary 
performed each Sunday, and participated in national and international tours. It is not 
possible from this general description, to determine the amount of time actually worked in 
this capacity during the dates listed, or that the beneficiary's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the 
specialty. Likewise, the petitioner listed many workshops and ~eaching assignm~nts 
completed by the beneficiary. The record does not indicate, once again, the amount of time 
specifically spent in some of these endeavors, simply stating that an event was 
accomplished in a particular month, or listing no le~gth of a particular event. Per 
regulation, USCIS must be able to determine that the beneficiary has the equivalent of 3 
years of specialized training and/or work experience for each year of college·level training 
the beneficiary lacks in the particular specialty. The training and work experience 
evidence provided are insufficient to allow this analysis. 

It is clear from the record that the beneficiary is highly respected as a performer, director, 
and instructor in the offered specialty. That fact alone is insufficient, however, to find that 
the beneficiary has the equivalent of a baccalaureate in the field. The petitioner must 
establish one of the criteria of 8 C.F~R. 214.2(h)(4)(iii)(C). This, it has failed to do. 

SA.iVIPLE ANALYSIS 7 ofii; 

~-------o··~- .... · - . . . ,. . - --- . . ' .. . '] 

! · EXoerienceletters overlap in tiine.as CO!!~~I_ljJ~ill:Jim~~mPlQY!!!.ent Without 
~~lanation.J 

The petitioner sells multimedia products. It seeks to employ the beneficiary as a market 
research analyst. · 

The record contains the following documentation relating to the beneficiary's qualifications: 

• Beneficiary's college transcripts from a Filipino university reflecting five semesters 
and one summer of studies that included the following accounting course: 
"Fundamentals of Management Accounting"; 

• Credentials evaluation, dated September 4, 2002, indicating that the beneficiary 
completed the equivalent of 51 U.S. semester hours at an accredited U.S. university; 

• Evaluation, dated October 4, 2002, from Harlan Spotts, Ph.D., Associate Professor of 
Marketing, Western New England College, who concludes that, based on his , 
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education and professional experience, the beneficiary has attained the equivalent of 
a U.S. bachelor's degree in business administration with a major in marketing; 

• Certificate of Experience, dated July 9, 2002, from the CEO of the Taiwanese 
business, Longturn Aquarium Co., Ltd. who states that the ben,ficiary was 
employed from May 1, 1990 to August 31, 2001, as a marketing and sales consultant; 
and 

• Certificate of Experience, dated August 8, 2002, from the president of the Filipino 
business Asia United Bank, who states, that the beneficiary was employed from May 
1, 1999 to December 30, 2000, as a senior manager/ marketing representative. 

,· ' 

USCIS turns td:the criterion at 8 C.F.R. 214.2(h)(4)(iii)(D)(5) · a determination by USCIS 
that the equi~:ilent of the degree required by the specialty occupation has been acquired 
through a combmation of education, specialized training, and/or work experience in areas 
related to the:specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. 

The record includes an evaluation from Harlan Spotts, Ph.D., Associate Professor of 
Marketing, Western New England College, who finds that the beneficiary's 51 credits of 
college coursework counts toward almost two years of a four-year college degree in liberal 
arts. Dr. Spotts concludes that the beneficiary's educational background and eleven years 
of work experience as a marketing and sales consultant are equivalent to a U.S. bachelor's 
degree in business administration with a major in marketing. Dr. Spotts bases his 
conclusion on the beneficiary's transcripts and the Certificate of Experience written by the 
CEO of Longturn Aquarium Co., Ltd. 

Upon review of the employment letters, it appears that the beneficiary was concurrently 
employed by the Filipino business, Asl.a United Bank, and the Taiwanese business,. 
Longturn Aquarium Co., Ltd. At the Filipino business, his position was described as that of 
a senior manager/marketing representative, while at the Taiwanese business, his position 
was described as that of a marketing and sales consultant. The petitioner has provided no 
details regarding how this concurrent employment was accomplished, such as an hourly 
breakdown of the duties performed at the Filipino and Taiwanese businesses. 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and sufficiency of the· remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner tQ resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo, 191. & N. Dec. 582, 591·2 (BIA 1988). Furthermore, it is noted that 
much of the text in both employment letters is identical. Thus, USCIS must question 
whether the opinions expressed in each letter are the views of each author. In view of the 
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foregoing, Dr. Spotts' expert opinion is accorded little weight. USCIS may, in its discretion, 
use as advisory opinions statements submitted as expert testimony., However, where an 
opinion is not in accord with other information or is in any way questionable, US CIS is not 
required to accept or may give less weight to that evidence. Matter of Caron International, 
191. & N. Dec 791 (Comm'r 1988). 

In view of the foregoing, the expert opinion is accorded little weight. As such, the record 
contains insufficient evidence that the beneficiary has recognition of expertise. 

SAMPLE ANALYSIS'S of n·~ 

~---Allen har· E}_a fortij@ de~ee,·but nas subilntted no'evalU:ation'equatllig it' tO a:u:sJ 
iDe~ee. 

r:r-~--·-----·------~~--·--·--- . . . 'ril r US CIS conducts its own evaluation· iri. this sit_ua~ion:. 

[ Let~rs·t>re.~erierice not· detailedJ 

The petitioner is an engineering and architectural firm that seeks to employ the beneficiary 
as an architectural designer. · 

The record contains, in part, the following documents relating to the beneficiary: (1) a 
certificate from the Republic of the Philippines Eulogio "Amang" Rodriguez Institute of 
Science and Technology, Nagtahan, Sampaloc, Manila, which certifies that the beneficiary 
holds a bachelor of science degree in architecture; (2) a certificate of attendance in 
"computer Aided Design and Drafting"; and (3) two employment verification letters. 

The petitioner stated that a candidate must hold a bachelor's degree in architecture. 
" However, the beneficiary does not hold a baccalaureate degree from an accredited U.S. 

college or university in any field of study. Although the beneficiary possess a foreign 
degree, it has not been determined to be equivalent to a baccalaureate degree from a U.S. 
college or ·university in any field of study. Therefore, the petitioner must demonstrate that 
the beneficiary meets the criterion at 8 C.F.R. 214.2(h)(4)(iii)(C)(4). 

Because no evidence in the record equates the beneficiary's credentials to a United States 
baccalaureate or higher degree pursuant to the first four criteria set forth in 8 C.F.R. 
214.2(h)(4)(iii)(D), USCIS must, therefore, determine an alien's qualifications pursuant to 8 
C.F.R. 214.2(h)(4)(iii)(D)(5); three years of specialized training and/or work experience must 
be demonstrated for each year of college· level training the alien lacks. It must be clearly 
demonstrated that the alien's training and/or work experience included the theoretical and 
practical application of specialized knowledge required by the specialty occupation; that the 
alien's experience was gained while working with peers, supervisors, or subordinates who 
have a degree or its equivalent in the specialty occupation; arid that the alien has 

I 
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recognition of expertise in the specialty evidenced by at least one type of documentation set 
out at 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v). 

Based upon the evidence in the record pertaining to the beneficiary and previously 
described, USCIS cannot determine whether this documentation establishes equivalence to 
a baccalaureate degree in architecture. 

USCIS now considers the beneficiary's prior work experience, and whether it included the 
theoretical and practical application of specialized knowledge required by the specialty. As 
described by each employer, the beneficiary's duties did not seem to involve the theoretical 
and practical knowledge of architecture'. One letter merely certifies the beneficiary's 
employment as a supervisor from December 1995 to November 1998. Although the second 
letter states that for two years the beneficiary had prepared working drawings, renderings, 
and perspectives, neither of the letters specifically describes the beneficiary's daily 
activities or his level of responsibility. Thus, USCIS cannot conclude that the beneficiary's 
past work experience included the theoretical and practical application of a body of highly 
specialized knowledge, which in this case is architecture. Furthermore, neither employer 
indicates that the beneficiary's work experience was gained while working with peers,, 
supervisors, or subordinates who have .a degree or its equivalent in the specialty 
occupation~ 

Finally, there is no evidence that the beneficiary has recognition of expertise. 

SAMPLE'ANALYSIS 9offil 

US CIS takes note of the fact that these employment letters are all written on plain paper 
rather than on company letterhead stationery. Therefore, it is not possible to determme 
whether these letters were actually written by the managers claimed. Furthermore, the 
writers of these letters have not provided any evidence to show that the beneficiary's work 
experience included the theoretical and practical application of, specialized knowledge 
required by the specialty occupation or that the alien's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the 
specialty occupation. Therefore, the employment letters are accorded little weight. 

All of the beneficiary's employment experience letters provide the beneficiary's job title and · 
some provide a time reference of the beneficiary's duration of employment with them; 
however, all of them do not provide any details concerning the duties, responsibilities, or 
·supervisory role the beneficiary had while employed with this past employers. 
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The petitioner submitted multiple certificates of technical skill level issued to the 
beneficiary by · ~. The fact that an individual may have attained 
certification in a particular job is not sufficient in itself to qualify the job as a specialty 
occupation. Certification can be obtained in a wide variety of jobs .that would not qualify as 
specialty occupations such as automobile mechanic, dental as_sistant, medical 
transcriptionist, and automotive body repairer. 

r·· ---:--... ~, .~. ..... . - ~·-· . - ·"' 
~---..,Letter fro~ manag~ment association too-bro~!f·in~luding managers from·all 

~dustli~ · 

~ ·.Letter e~lains no cri.teriaformembershipj 

The petitioner is a health facility that seeks to employ the beneficiary as an administrator. 
The petitioner's March 1, 2002letter indicates that a candidate should possess a bachelor's 
degree in nursing, physical therapy, psychology, dentistry, or other related medical courses. 

The record contains a letter certifying the beneficiary's membership in· Management 
Association of the Philippines (MAP). 

There is insufficient evidence that the beneficiary has recognition of expertise. USCIS finds 
that the letter from MAP does not establish that the beneficiary is a member of a 
recognized foreign or United States association or society in the specialty occupation. 
MAP's letter explained that it is a professional orgaiTization representing a cross-section of 
managers, executives, administrators, and other business professionals who hold 
management positions in the Philippines. The letter never claimed that MAP has criteria 
for membership; MAP's letter, however, explained that it serves a broad cross·section of 
professionals. Thus, MAP does not exclusively represent the specialty occupation of 
medical and health services managers. 

:QONCLUSIO.Nj 

As such, the evidence is insufficient .to establish that the beneficiary's past employment 
experience qualifies as a baccalaureate or higher degree or its equivalent as guided by the 
regulations at 8 C.F.R. 214.2(h)(4)(ili)(D)(5)(i) · (v). Therefore, the beneficiary is ineligible 
for classification as a specialty occupation worker. 
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The burden of proof_ to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan. 111. & N. Dec. 493. Here, that burden has not been met. 

Prie Issu;DeniiJ 

Consequently, the petition is hereby denied for the above stated reason. 

· MriltiP.le Jssue Denial 

Consequently, the petition is hereby denied for the above stated reasons; with each 
considered as an independent and alternative basis for denial. . . 
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PART 2J 
ExPERIENTIAL EVALUATION 

OR COMBINATION EXPERIENTIAUACADEMIC EVALUATION 

. / loONE BY USCIS 

DELETE ALL H-IGHLIGHTED DIRECTIVES AND DIALOGUE BOXES BEFORE 
PRINTING .:: 

· To delete boxes, right click on· the little box that appears in the upper left comer and cut. · 
.. 

NOTE TO ADJUDICATORS: This, format is not a complete' denial in itself. 

This is only Part 2 of a complete "Equiv~ency" denial analysis. See "Part lExp E~al by 
Evaluatr" for the first half of the analysis that involves an evaluation under any 6f four 
criteria. This format is used when, the. petitioner. did not establish equivalency based on 
any of the other four possible _evidentiary reqti:irements;which include the following: ; 

(1) An evaluation from~ an official who has authority 'to grant college· level . 
credit for training andlor ex:penence in the specialty at an accredited oollege ' 
or university which has a program for gia:nting such credit based on an 
individual's training and/or work experience; 

. ' i 

(2) The results ofr~cognizedcollege·level eqwvalency-e~aminations or special 
credit programs, such as the College Level Exa.ID,ination Program (CLEP), or· 
Program on Noncollegiate Sponsored Instruction (PONSI); !: · 

(3) An evaluation of education by a reliable. credentials evaluation: service 
which specializes in evaluating foreign educational credentials; 

. ' ,, ' . . . 

(4) Evidence of certification or registration from . a ·nationally-reco~ed :: . 
professional association or society for the specialty: that is known to grant 

· · certification or:regi~trati6n to persons in ·the occupational speCialty who have ' 
· . achieved a certain level of competence in the specialty; 

'' ' t • ' • 

·FYI: The CSC has been· granted ·~ccess to the"bLIVE: database ftpm. the Department of 
State. The OLIVE database .is a us~ful tool in detecting fraudulent Indian engineering 
degrees. The. OLIVE databastds for the sta:te of Andhra Pradesh and has data from 1993.-
present for of an engineering students who have gra~uated from the state. . . ' ; . ' 

For inore inf~~mation go to th~ Adjudicative Tools folder within this dir~ctocy::, · 
' ' r ~ ' • • 

' . ' . . '; 

DO NOT o strai ht to a denial. if the OLIVE database fails to show the benefici 
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Because this is third party information an intent~to-deny (lTD) or a request for evidence 
(RFE), ·allowing the beneficiarj. to rebut this :information is required.- Appropriate language 
in the RFE or lTD ~ay include the fol.l~wing:- ·. -· -·· _- ·· · ·. · · . · · · ., · . 

/ ' ' ',. ' ' 1: 

An inquiry with the ..United States Departme~t ofState fails to reveal a:; 
record that the beneficiary, '[Insert full name], ever attended Urisert college .or ' 
university name]. · . 

I~ ' 

Important: NEVER reference the\ouvE database (orany ~-hou~e source~ ofinfm;m~tio~, ·· 
e.g., Choicepoint) in an lTD or RFE. ·Merely indicating that the DOS inquiry (or in the case 
of Choicepoint - a search of public records) .is the source of the third party information; 
should suffice. · · · · . ' · · · ' :· 

Although the petitioner-has also failed to qualify the beneficiary pursuant to 8 C.F.R. 
214.2(h)(4)(iii)(D)(4), under 8 C.F.R. 214.2(h)(4)(iii)(D)(5), USCIS may make its own 
independent assessment of the beneficiary's credentials. In its independent assessment of 
the beneficiary's past employment experience for equivalency to the attainment of a 
baccalaureate or higher degree or its equivalent, USCIS is guided by the regulations at 8 
C.F.R. 214.2(h)(4)(iii)(D)(5)(i) - (v) . 

. 8 C.F.R. 214.2(h)(4)(iii)(D)(5) provides: 

A determination by the SerVice that the equivalent of the degree is required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, ~nd/or work experience in areas related to the 
specialty and that the alien has achieved the specialty and that the alien has 
achieved recognition ofexpertise in the specialty occupation as a result of 
such training and experience. For purposes of determining equivalency to a 
baccalaureate degree in the specialty, three years of specialized training 
and/or work experience must be demonstrated for each year of college-level 
training the alien lacks. For equivalence to an advanced (or Masters) degree, 
the alien must have a baccalaureate degree followed by at least five years of 
experience in the specialty. If reqllired by a specialty, the alien must hold a 
Doctorate degree or its foreign equivalent. It must be clearly demonstrated 
that the alien's training and/or work experience included the theoretical and 
practical application of specialized knowledge required by the specialty 
occupation; that the alien's experience was gained while working with peers, 
supervisors, or subordinates who have a degree or its equivalent in the 

· specialty occupation; and that the alien has recognition of expertise in the 
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specialty evidenced by at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation; 

(iii) Published material by or about the alien in professional publications, 
trade journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a fo~eign 
country; or 

(v) Achievements which a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

Further, 8 C.F.R. 214.2(h)(4)(ii) defines a "recognized authority" thusly: 

... a person or an organization with expertise in a particuJ,ar field, special 
·skills or knowledge in that field, and the expertise to render the type of 
opinion requested. Such an opinion must state: 

(1) The writer's qualifications as an expert; 

(2) The writer's e.xperience giving such opinions, citing specific instances 
wher~ past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 

(4) The basis for the conclusions supported by copies or citations of any 
research material used. 

~AL ~SIS~ (NOTE:.The· rie.titionerinfotrllation PA!'~~~~h_is 'reg~ only 01ice. in· tnulti:Rle iS~~ 
dimials.~ 

The :petitioner is a fCity,_m;a~lJriop.;~rofit OR for·,P.rofit] enterprise engaged in iln.~tur~ c;>J' 

~etitioner~s bU:stm~ss] with I!!um!;>ed employees and a gross annual income of$ [lariio~t],. It 
seeks to temporarily employ the beneficiary as ![a;_ an} !~osition] for a period. of [nulnbe:B. 
years. 

--~---~-"~~. -~ ____,..........-~~~. ·~. ~--·,-~ I 
See: individual '~Word".docume.nts m.thisJolder.for exam,P.les ofANALYSES• 
Block, .C~y,: :Past~ .. :~d Edit aJ?~roJ!riate~te.!'fh~r~f 
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!J9NCLUSI(llij 

As such, the evidence is insufficient to establish that the beneficiary's past employment 
experience qualifies as a baccalaureate or higher degree or its equivalent as guided by the 
regulations at 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v). Therefore, the beneficiary is ineligible 
for classification as a specialty occupation worker. 

FINAL CONCLUSION; 

The burde>n of proof to establish eligibility for a desired preference rests with the 
petitioner. Matter of Brantigan, 111. & N. Dec. 493. Here, that burden has not been met. 

I 

Consequently, the petition is hereby denied for the above stated reason. 

Multi~le Issue Deirial 

Consequently, the petition is hereby denied for the above stated reasons, with each 
considered as an independent and alternative basis for denial .. 
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SAMPLE ANALYSis· 10 of11; 

~- Discrediting· Certificates of Technical Skill] 

The petitioner submitted multiple certificates of technical skill level issued to the 
beneficiary by r'·' ' ; '' '',. -~. The fact that an individual may have attained 
certification in a particular job is not sufficient in itself to qualify the job as a specialty 
occupation. Certification can be obtained in a wide variety of jobs that would not qualify as 
specialty occupations such as automobile mechanic, dental assistant, medical 
transcriptionist, and automotive body repairer. 
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SAMPLE ANALYSIS 5 ofi.ll 

~ 'Evaluations areconclusbrY without.discussion·ofdocuments reviewedJ 

r-· Egirivalency)etiers re~ch different conclusionsJ 

The beneficiary's bachelor's degree is not related to the field of marketing. The university 
transcript is unclear as to whether the beneficiary completed a three or four·year course of 
study. The evaluation letters provided do not specify how the evaluators arrived at their 
differing conclusions. One letter states that the beneficiary's university studies are equal to 
a U.S. bachelor's degree, and another letter evaluates her education as equal to three years 
of study towards a U.S. bachelor's degree. It cannot be determined how many years of 
studies she lacks in order to reach the equivalent of U.S. degree. USCIS uses an 
evaluation by a credentials evaluation organization of a person's foreign education as an 
advisory opinion only. Where an evaluation is not in accord with previous equivalenci~s or. 
is in any way questionable, it may be discounted or given less weight. Matter of Sea. Inc., 
191. & N. Dec. 820 (Comm'r 1988). 

In addition, the two letters from the beneficiary's former employers do not contain enough 
detail to determine who many years of experience the beneficiary has in marketing 
management, and whether this experience was gained while working with peers, 
supervisors, and subordinates who have a degree or its equivalent in marketing. Finally, 
the record lacks the required showing of the beneficiary's expertise in travel marketing 1 

management. The record contains only one letter from a· member of the travel industry 
written on the beneficiary's behalf, and the writer is not shown to be a recognized authority 
in the specialty of marketing management. The evidence does not establish that the 
beneficiary is qualified to perform a specialty occupation. 
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The documentation recountirlg the beneficiary's work experience consisted of statements 
from the following: Julian Perez, President of Marketing Advertisement S.A.; Anibal 
Romero of Marketing Power; Maximiliano Lopez, President of Strategic Marketing; and 
Maria Chejtman, Insurance Agent and Consultant. ' 

Those statements noted the beneficiary's years of service and described generally her areas 
of responsibility. They are, however, insufficient in detail to determine that: the work 
experience included the theoretical and practical application of specialized knowledge i 
required by the proffered position; the beneficiary's experience was gained while work:iitg 
with peers, supervisors, or subordinates who have a degree or its equivalent in the specialty 
occupation; and that the beneficiary has recognition of expertise in the specialty. Without 
more persuasive testimony, USCIS cannot determine that the beneficiary is qualified to 
perform the duties of the specialty occupation. 
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8AMPLE.ANALYsis·7 or 11; 

r~---·-~··-----~----.. .,---,.. ,·-~--------·~---- . 
,• E!:Qerierice' letters from. different emP.loyers are !denticalJ 

~ ... Ex!lerie~ce letters overlap in time as:conc~ent ftill·tirile.emP.lo~entwith~:uil 
b~lanation.l - 1 

The petitioner sells multimedia products. It seeks to employ the beneficiary as a market 
I 

research analyst. 

The record contains the following documentation relating to the beneficiary's qualifications: 

• Beneficiary's college transcripts from a Filipino university reflecting five semesters 
and one summer of studies that included the following accounting course: 
"Fundamentals of Management Accounting"; 

• Credentials evaluation, dated September 4, 2002, indicating that the beneficiary 
completed the equivalent of 51 U.S. semester hours at an accredited U.S. university; 

• Evaluation, dated October 4, 2002, from Harlan Spotts, Ph.D., Associate Professor of 
Marketing, Western New England College, who concludes that, based on his 
education arid professional experience, the beneficiary has attained the equivalent of 
a U.S. bachelor's degree in business administration with a major in marketing; , 

• Certificate of Experience, dated July 9, 2002, from the CEO of the Taiwanese 
business, Longturn Aquarium Co., Ltd. who states that the beneficiary was 
employed from May 1, 1990 to August 31, 2001, as a marketing and sales consultant; 
and 

• Certificate of Experience, dated August 8, 2002, from the president of the Filipino 
business Asia United Bank, who states, that the beneficiary was employed from May 
1, 1999 to December 30, 2000, as a senior manager/ m-arketing representative. 

USCIS turns to the criterion at 8 C.F.R. 214.2(h)(4)(iii)(D)(5) ·a determination by USCIS 
that the equivalent of the degree required by the specialty occupation has been acquired 
through a combination of education, specialized training, and/or work experience in areas 
related to the specialty and that the alien has achieved recognition of expertise in the 
specialty; occupation as a result ofsuch training and experience. 

The record includes an evaluation from Harlan Spotts, Ph.D., Associate Professor of 
Marketing, Western New England College, who finds that the beneficiary's 51 credits of 
college coursework counts toward almost two years of a four-year college degree in liberal 
arts. Dr. Spotts concludes that the beneficiary's educational background and eleven years 
of work experience as a marketing and sales consultant are equivalent to a U.S. bachelor's 
degree in business administration with a major in marketing. Dr. Spotts bases his 
conclusion on the beneficiary's transcripts and the Certificate of Experience written by the 
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CEO of Longturn Aquarium Co., Ltd. 

Upon review of the employment letters, it appears that the beneficiary was concurrently 
employed by the Filipino business, Asia United Bank, and the Taiwanese business, 
Longturn Aquarium Co., Ltd. At the Filipino business, his position· was described as that of 
a senior manager/marketing representative, while at the Taiwanese business, his position 
was described as that of a marketing and sales consultant. The petitioner has provided no 
details regarding how this concurrent employment was accomplished, such as an hourly 
breakdown of the duties performed at the Filipino and Taiwanese businesses. 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to;resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo, 191. & N. Dec. 582,.591-2 (BIA 1988). Furthermore, it is noted that 
much of the text in both employment letters is identical. Thus, USCIS must question 
whether the opinions expressed in each letter are the views of each author. In view of the 
foregoing, Dr. Spotts' expert opinion is accorded little weight. US.CIS may, in its discretion, 
use as advisory opinions statements submitted as expert testimony. However, where an 
opinion is not in accord with other information or is in any way questionable, USCIS is not 
required to accept or may give less weight to that evidence. Matter of Caron International, 
191. & N. Dec 791 (Comm'r 1988). 

In view of the fore·going, the expert opinion is accorded little weight. As such, the record 
I 

contains insufficient evidence that the beneficiary has recognition of expertise. 
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SAMPLE ANALYSIS. 11 of lll 

~·. "l~tter·. from_;·management. association_'j;o():;broad mcludlhgma~~rs froni· ali 
_/ ~ndustries.l . 

F Le'tter e~Jaiils no .critena· for membership] 

. The petitioner is a health facility that seeks to employ the beneficiary as an administrator. 
The petitioner's March 1, 2002letter indicates that a candidate should possess a·bachelor's 
degree in nursing, physical therapy, psychology, dentistry, or other related medical cotirses. 

" 

The ·record contains a letter certifying the beneficiary's membership in. Management 
Association of the Philippines (MAP). 

There is insufficient evidence that the beneficiary has recognition of expertise. USCIS finds 
that the letter from MAP does not establish that the beneficiary is a member of a 

. recognized foreign or United States association or societY in the specialty occupation. 
MAP's letter explained that it is a professional organization representing a cross·section of 
managers, executives, administrators, and other business professionals who hold 
management positions in the Philippines. The letter never claimed that MAP has criteria 
for membership; MAP's letter; however, explained that it servies a broad cross~section of 
professionals. Thus, MAP does not exclusively represent the specialty occupation of 
medical and health services managers. · 
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8Al\f:P1EllliALYSIS 3 of 11; 

LLetters ofRecogt}ition''Of~Expertisein the speciatty OcCUJ:!ationwe~;ru;tfi,;;:~ 
,tecogirized authorities in the same special tv occupationJ 

The petitioner is an import/export business. It employs 25 people and has a gross annual 
income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems 
analyst for a period of three years. 

As the proffered position is a systems an3lyst, the beneficiary must possess a baccalaureat~ 
degree, or its equivalent, in computer science or management information systems. 

The petitioner has not demonstrated that the beneficiary's education and experience are 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(iii)(D)(1), (2), (3), or (4). The only category· under 
which the beneficiary could qu~ w?uld be 8 C.F.R. 214.2(h)(4)(iii)(D)(5). 

Counsel submitted three expert letters from alleged recognized authorities in the same 
specialty occupation. The first letter is from Jay Moon, CEO ofNewmerica Technology, who · 
holds a Master of Science Degree in Computer Information Systems. He stated that the 
beneficiary completed coursework to achieve her Microsoft Certified Network Engineer and 
Cisco Certified Network Associate ratings. He also stated the she is qualified for a "task 
where comprehensive network knowledge is required .... [S]he has an ability to do the 
task for network system analyst." Mr. Moon was the program Director of the facility where 
the beneficiary received her training. 

The second letter is from Jong Wha Lee, a colleague for about one year at Tele-Com Art in 
Korea. Jong Wha .Lee stated that she and the beneficiary worked at "computer educational 
programming but also at managing the company's computer system." Jong Wha Lee has a 
Bachelor's De~ee in Computer Science from Seoul Seoil University. 

The third letter is from Mee Hee Jeong, an administrator at the Narae Fine Art Academy 
where the beneficiary worked from July 1992 to February 1995 as a teacher in "computer 
education, taught basic knowledge of hardware and software, developed the academy 
operation and management program (for registration, attendance check, students' record 
filing and academy affairs etc.). She was in charge of computer system development and 
troubleshooting for the academy computers. " Mee Hee Jeong has a Bachelor's Degree in 
Applied Fine Arts. 

Pursuant to the regulations, the petitioner must present evidence that the beneficiary has 
recognition of expertise in the specialty by· at least one of the forms of documentations 
referenced at 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) - (v). Counsel did not submit any evidence to 
support .the beneficiary's eligibility under this regulation other than the three letters, which 
are considered ~nder 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i). This standard required "[r]ecognition 
of expertise in the specialty occupation by at least two recognized authorities in the same 
specialty occupation." The letter from Mr. Moon would qualify under this standard; 
however, the other .two letters are not from "recognized authorities" and, therefore, cannot 
be used to document the beneficiary's experience. 
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SAMPLE' ANALYSIS 8 of 11~ 

~Alien has a foreign degree, but has subriritt~d:·;~-~;t~eguatingittb":;1ISJ 
lDe~ee..! 

;-USCIS eonducts its own·:evaluatioii#J.. this situation) 

:•- ·1Eltters Ofe~erien:Cenot detailedJ 

. The petitioner is an engineering and architectural firm that seeks to employ the beneficiary 
as an architectural designer. · 

The record contains, in part, the following documents relating. to the beneficiary: (1) a 
certificate from the Republic of the Philippines Eulogio "Amang" Rodriguez Institute of 
Science and Technology, Nagtahan, Sampaloc, Manila, which certifies that the beneficiary 
holds a bachelor of science degree in architecture; (2) a certificate of attendance in 
"computer Aided Design and Drafting"; and (3) two employment verification letters. 

The petitioner stated that a candidate must hold a bachelor's degree in architecture. 
However, the beneficiary does not hold a baccalaureate degree from an accredited U.S. 
college or university in any field of study. Although the beneficiary possess a foreign · 
degree, it has not been determined to be equivalent to a baccalaureate degree from a U.S. 
college or university in any field of study. Therefore, the petitioner inust demonstrate that 
the beneficiary meets the criterion at 8 C.F.R. 214.2(h)(4)(iii)(C)(4). 

Because no evidence in the record equates the beneficiary's credentials to a United States 
baccalaureate or higher degree pursuant to the first four criteria set forth in 8 C.F.R. . · 
214.2(h)(4)(iii)(D), USCIS must, therefore, determine an alien's qualifications pursuant to 8 
C.F.R. 214.2(h)(4)(iii)(D)(5); three years of specialized training and/or work experience must 
be demonstrated for each year of college· level training the 8lien lacks. It must be clearly 
demonstrated that the alien's training and/or work experience included the theoretical a9-d 
practical application of specialized knowledge required by the specialty occupation; that the 
alien's experience was gained while working with peers, supervisors, or subordinates who 
have a defitee or its equivalent in the specialty occupation; and that the alien has 
recognition of expertise in the specialty evidenced by at least one type of documentation set 
out at 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v). · 

Based upon the evidence in the record pertaining to the beneficiary and previously 
described, USCIS cannot determine whether this documentation establishes equivalence to 
a baccalaureate degree in architecture. 

USCIS now considers the beneficiary's prior work experience, and whether it included the 
theoretical and practical application of specialized knowledge required by the specialty. As 
described by each employer, the beneficiary's duties did not seem to involve the theoretical 
and practical knowledge of architecture. One letter merely certifies the beneficiary's 
employment as a supervisor from December 1995 to November 1998 .. Although the second 
letter states that for two years the beneficiary had prepared working drawings; renderings, 
and perspectives, neither of the letters specifically describes the beneficiary's daily 
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activities or his level of responsibility. Thus, USCIS cannot conclude that the beneficiary's 
past work experience included the theoretical and practical application of a body of highly 
specialized knowledge, which in this case is architecture. Furthermore, neither employer 
indicates that the beneficiary's work experience was gained while working with peers,: 
supervisors, or subordinates who have a) degree or its equivalent in the specialty 
occupation. 

Finally, there is no evidence that the beneficiary has recognition of expertise. 
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SAMPLE ANALYSIS 1 of 115 

~~:No evidence· of Virgo Awatd.J 

All of the beneficiary's employment experience letters provide the beneficiary's job title and 
some provide a time reference of the beneficiary's duration of employment with them; 
however, all of them do not provide any details concerning the duties, responsibilities, or 
supervisory role the beneficiary had while employed with this past employers. 

In addition to letters from past employers, the beneficiary provided evidence of receiving 
the following: Virgo Award in Journalism in 1999; the Best All'Around Excellence in 
Reporting 2nd Place award from the Society of Professional Journalists; and Award of 
Achievement in Journalism or his "outstanding contribution in bringing the Filipino 
[illegible] into the new millennium of 2000" from Reflections XII held at the Omni Hotel in 
Los Angeles, California. 

A search of the Internet provided no information about the Virgo Award. A search of the 
Internet also provided no information about the Reflections XII award. Thus, the 
beneficiary also fails to present conclusive evidence that he has recognized expertise in the 
specialty occupation. USCIS does not have enough information about the Virgo Award, 
Society of Professional Journalists, or Reflections XII associations who gave awards to the 
beneficiary to make a determination if they are ~·recognized authorities" as that term is 
used in 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) or (v). A "recognized authority" for purposes of 
these regulatory provisions l.s defined at 8 C.F.R. 214.2(h)(ii) as follows: 

Recognized authority means a person or an organization with expertise in a 
·particular field, special skills or knowledge in that field, and the expertise to 
render the ~e of opinion requested. Such an opinion must state: 

(1) The writer's qualifications as an expert; 

(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; and 

_(4) The basis for the conclusions supported by copies or citations of any 
research material used. 

The record does not contain any evidence that the award associations are recognized 
authorities under 8 C.F.R. 214.2(h)(ii). 

The beneficiary also provided information about his memberships in professional 
associations in his sworn affidavit which is a reference to eligibility at 8 C.F.R. 
214.2(h)(4)(iii)(D)(5)(ii). He stated that he is a current member and Board Director of the 
Philippine National Press Club of America, an affiliate of the National Press Club in 
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Washington, D.C. He also stated that he was a member of the Society of Professional· 
Journalists from 1992 through 1996. The beneficiary also asserted that he was a member 
of the Airport Press Corps in the past. However, the record does not contain any 
documentary evidence proving the beneficiary is a member of these associations. Simply 
going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 
14 I. & N. Dec. 190 (Reg. Comm'r 1972) (Since the. burden of proof to establish eligibility for 
the benefits sought rests with petitioner who seeks to accord beneficiaries' classification, 
the contention that petitioner need only go "on record" with unsupported statements is 
rejected). ' 

Thus, there is insufficient evidence that proves the beneficiary qualifies to perform the 
services of a specialty occupation through training or employment expel.jence under 
§214.2(h)(4)(iii)(D)(5). 

Under INA 291, the burden of proof in these proceedings rests solely with the petitioner. 
The petitioner has not met that burden. 
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SAMPLE ANAL YSIS .. 2 of i Jl 

E~NoTeii:gygh~EifP-;ri~J 

Since the beneficiary does not appear to have any university studies, she would need to· 
possess twelve years of work experience to meet the. equivalency ration outlined in this 
regulation. In addition, the petitioner would have to establish that the beneficiary's work 
experience also fulfills the criteria outlined in the regulations as to progressively 
responsible work. 

The letter from ID Tours, the beneficiary's former employer, only documents four years and 
eight months of work experience. In addition, while the ID Tours letter details the 
beneficiary's two promotions Within the company, and the additional letters submitted by 
the petitioner speak to the quality of the beneficiary's work, the beneficiary's experience 
does not appear adequate to meet the regulatory criteria outlined in 8 C.F.R. 
214.2(h)(4)(iii)(D)(5). Without more persuasive testimony, the petitioner has not 
established that the beneficiary is qualified to perform the duties of a specialty occupation. 

Under INA 291, the burden of proof in these proceedings rests solely with the petitioner. 
The petitioner has not met that burden. · 
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'SAMPLE ANALYSIS 6 of llj 

E~~~~~k_~el-ience not detilledl 

~~~Not clea):' whether alien wor~ed Rart~t~e:or fuh~tim:el 

r------···.-· .. -·..,..-··"'--.. ----.· -. ---. ~--,--·-. ----...-~·---···· .... -__............, .. --~----~~-... , 
.•·, Not'clear'that alien's experi~nce gained while working with, peers, suP.erv!sors,...Q!l 
'-~subordiriates who have a de~ee or equivalent in ·the SRecial:tYJ 

The record does not contain enough information for USCIS to determine that the 
beneficiary has acquired the equivalent of the degree required by the specialty through a 
combination of education, specialized training, and/or work experience in areas related to 
the specialty, and that the beneficiary has achieved recognition of expertise in the specialty 
occupation as a result of such training and experience provided for in 8 C.F.R. 
214.2(h)(4)(ili)(D)(5). 

The evidence establishing the beneficiary's work experience lacks sufficient detail to ) 
. I 

establish that the beneficiary has the equivalent of a bachelor's degree in dance. For 
·example, the petitioner states that the beneficiary was a member of the Official Ballet 
Folklorico from 1973 · 1981. The record reflects that in that capacity, the beneficiary 
performed each Sunday, and participated in national and international tours. It is not 
possible from this general description, to determine the amount of time actually worked in 
this capacity during the dates listed, or that the beneficiary's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the 
specialty. Likewise, the petitioner listed many workshops and teaching assignments 
completed by the beneficiary. Th~ record does not indicate, once again, the amount of time 
specifically spent in some of these endeavors, simply stating that an event was 
accomplished in a particular month, or listing no length of a particular event. Per 
regulation, USCIS must be able to determine that the beneficiary has the equivalent of 3 
years of specialized training and/or work experience for each year of college· level training 
the beneficiary lacks in the particular specialty. The training and work experience 
evidence provided are insufficient to allow this analysis. 

It is clear from the record that the beneficiary is highly respected as a performer, Director, 
and instructor in the offered specialty. That fact alone is insufficient, however, to find that 
the beneficiary has the equivalent of a baccalaureate in the field. The petitioner must 
establish one of the criteria of 8 C.F.R. 214.2(h)(4)(iii)(C). This, it has failed to do. 
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~ ·· .. Evall~ator's'c!~dentials in a field'oth~rthan the one b~g evalu~~dJ 

The evaluator has not submitted evidence setting for his/her credentials to determine 
educational equivalency to a bachelor's degree in 'this particular field of endeavor. The 
evaluator hold~ a ~achelor's degree in fiflSert field of study: e.g;, ... education and a .:ffia~ter's 
[e~ee in educational administrationJ He/she does not appear to have· any education or 
'"'--'- ·-------;---j ·~ . ' . . ·. . . . . . :. . ., ~. . .. . . . " • . . ""' ~· "":1 
experience in Hri.sert required education: e.g~, .;.cUlina!'Y arts; hotel,:and··restau:rant 
£lanagement, or a r~lated field.] 
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SAMPLE_ANAL.XS!SJ 

~· . Exl>_erto~iliioni"~e~S6i-Y oru"Y.J 

While a petitioner may be able to demonstrate, through affidavits from independent experts 
or other means, that the nature of the position's duties is so specialized and complex that 
the knowledge required to perform the duties is usually associated with the attainment of a· 
bachelor's or higher degree (or its equivalent), USCIS maintains discretion to use as 
advisory opinions statements submitted as expert testimony. Matter of Caron 
International, 191. & N. Dec. 791 (Comm'r 1988). 

AITACHMENT TO 1·292 
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SAMPLE ANALYSIS'l ===· _, 

~· . Limited authonzation tO""issue college credj~ 

Although the evaluator states that he/she has the authority and responsibility for the 
evaluation and granting of college· level credit for all international transfer students, the 

. . . 
record does not establish that he/she is authorized to grant college· level. credit for training 
and/or work experience in the field, nor does it indicate that his/her college has a program 
for granting such credit. Accordingly, the evaluation is accorded little weight. 
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SAMPLE ANALYSJSj 

~ .·. Evaluation based on ~i!:ee iii unrelated field plus e~~ 

r---.:--·.-. ·-·····-. ---····c··· . . . . . . . ------,-~·: ~---....,.-.. ·..-:·-----~ 
L~o ev}dence evaluat9r ha~J!l!!horitY. to issue college-level.credit·bllsed on alien'~ 

e~enence 

The petitioner is an import/export business. It employs 25 people and has a gross annual 
income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems 
analyst for a period of three years. 

As the proffered position is a systems analyst, the beneficiary must possess a bE;tccalaureate 
degree, or its equivalent, in computer science or management information systems. 

It is noted that the Evaluation Report prepared by the Foundation for International 
Services, Inc. (FIS) and submitted with the initial filing of the petition does not met the 
standards of the regulations for determining equivalency. The Evaluation purports to 
determine that the beneficiary has the equivalent of a bachelor's degree in computer science 
as a result of her education, professional training and employment experience. FIS is not 
qualified to prepare an evaluation of this sort as it does not: "[H]ave the authority to grant 
college-level credit for training and/or experience in the specialty at an accredited college or 
university which has a program for granting such credit based on an individual's training 
and/or work experience" as required by the regulation. 8 C.F.R. 214.2(h)(4)(iii)(D)(l). 

FIS is qualified to provide an evaluation of the beneficiary's foreign degree pursuant to 8 
C.F.R. 214.2(h)(4)(iii)(D)(3): "An evaluation of e!fucation by a reliable credentials evaluation 
service which specialized in evaluating foreign educational credentials." In the evaluation, 
FIS determined that the beneficiary's foreign degree is equivalent to a bachelor's degree in 
French and literature from an accredited college or university in the United States. This 
part of the evaluation is accepted, but USCIS does not accept the assessment of the 
beneficiary's work experience and other training as FIS is not qualified to make that 
assessment. 

The petitioner has not demonstrated that the beneficiary's education and experience are 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(iii)(D)(l), (2), (3), or (4). The only category under 
which the beneficiary could qualify would be 8 C.F.R., 214.2(h)(4)(iii)(D)(5). 

Counsel submitted three letters in addition to the Evaluation (which has already been 
discussed and will not be addressed any further). The first letter is from Jay Moon, CEO of 
Newmerica Technology, who holds a Master of Science Degree in ·Computer Information 
Systems. He stated that the beneficiary completed coursework to achieve her Microsoft 
Certified Network Engineer and Cisco Certified Network Associate ratings. He also stated 
the she is qualified for a "task where comprehensive network knowledge is required .... 
[S]he has an ability to do the task for network system analyst." Mr. Moon was the program 
Director of the facility where the beneficiary received her training. 

The second letter is from Jong Wha Lee, a colleague for about one year at Tele-Com Art in 

/ 
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Korea. Jong Wha Lee stated that she and the beneficiary worked at "computer educational 
programming but also at managing the company's computer system." Jong Wha Lee has a 
Bachelor's Degree in Computer Science from Seoul Seoil University. 

The third letter is from Mee Hee Jeong, an administrator at the Narae Fine Art Academy 
where the beneficiary worked from July .1992 to February 1995 as a teacher in "compute'r 
education, taught basic knowledge of hardware and software, developed the academy 
operation and management program (for registration, attendance check, students' record 
filing and academy affairs etc} She was in charge of computer system development and 
troubleshooting for the academy computers. " Mee Hee Jeong has a Bachelor's Degree in 
Applied Fine Arts. 

Pursuant to the regulations, the petitioner must present evidence that the beneficiary has 
recognition of expertise in the specialty by at least one of the forms of documentations i. • 

referenced at 8 C.F.R. 214.2(h)(4)(ili)(D)(5)(i) -· (v). Counsel did not submit any evidence to 
support the beneficiary's eligibility under this regulation other than the three. letters, which 
are considered under 8 C.F.R. 214.2(h)(4)(ili)(D)(5)(i). This standard required "[r]ecognition 
of expertise in the specialty occupation by at least two recognized authorities in the same · 
specialty occupation." The letter from Mr. Moon would qualify under this standard; 
however, the other two letters are not from "recognized authorities" and, therefore, cannot 
be used to document the beneficiary's experience. 
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SAMPLE ANALYSISi .=-:> 

r,.....,..-.. ,---~-. -. ·---:---:-~-,...,.. .. ,--. 
.•' . cone·g~~kay;::J~JJ] 

Although the petitioner ha~ submitted a letter from Mercy ~olleg~ t~at e~t~~!!-~~e~ tha~ DrJ 
. g-eled does have the author1ty to grant the college· level credit for vanous gt:adua~ and 

I 0..,--~--··1 · · ~-.. · · ~- ·. ~ . · ·.· ~ 

1under~aduate degree programs in t~jDivision of Business· and Accounting,. Dr. Jelen'~ 
evaluation was not done on behalf of Mer~ Golleg~; it was done for a private educational 
credentials consulting firm. A credentials evaluation service may not evaluate an alien's 
work experience or training; it can only evaluate educational credentials .. See 8 C.F.R. 
214.2(h)(4)(iii)(D)(3). Thus, the Mom!.!!gsid~ evaluation carries no weight in these 
proceedings. Where an evaluation is not in accord with previous equivalencies or is in any 
way questionable, it may be discounted or given less weight. Matter of Sea. Inc .. 19 I. & N. 
Dec. 817 (Comm'r 1988). 

( 

1139 



SAMPLE.ANALYS~ 

The evaluator did not conclude that the beneficiary has graduate education in one of the 
disciplines listed by the Occupational Outlook Handbook. 

-' 
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Here, the evaluation of the beneficiary's foreign credentials as the equivalent of a 
baccalaureate degree in business administration is based on employment experience and 
educational background. A review of the Department of Labor's Occupational Outlook 
Handbook, however, finds that the graduate education is normally required for the · 
p~offered position. 
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SAMPLE ANALYSISi 

•. Evaluator ok~y, but evalU:ation·does'i:iot e~lain how.much college credit given~ 

I ,--~~-------.-,---------- . ·-· . . . -- ---..,--------------~--------·-,c:--~-:-··---:1 

~lexperien~e Ie1tter~ over~~p_in .tim~J!~J:g!J:~~~ilt full-time_ ell!P]QY.:!!!ent~ithout 
~~lanatlon. 

The petitioner sells multimedia products. It seeks to employ the beneficiary as a market 
research analyst. 

The record contains the following documentation relating to the beneficiary's qualifications: 

• Beneficiary's college transcripts from a Filipino university reflecting five semesters 
and one summer of studies that included the following accounting course: 
"Fundamentals of Management Accounting"; 

• Letter, dated September 3, 20002, from Alice J. Kaylor, Associated Academic Dean, 
Saint Vincent College, who concludes that, based on his educational and 
employment history, the beneficiary has attained the equivalent of a Bachelor of 
Science degree with a major in marketing from a regionally accredited U.S. college 
or university; 

• Certificate of Experience, dated JUly 9, 2002, from the CEO of the Taiwanese 
business; Longturn Aquarium Co., Ltd. who states that the beneficiary was 
employed from May 1, 1990 to August 31, 2001, as a marketing and sales consultant; 
and 

• Certificate of Experience, dated August 8, 2002, from the president of the Filipino 
business Asia United Bank, who states, that the beneficiary was employed from'May 
1, 1999 to December 30, 2000, as a senior manager/ marketing representative. 

USCIS turns first to the criterion at 8 C.F.R. 214.2(h)(4)(ili)(D)(1) ·an evaluation from an 
official who has authority to grant college· level credit for training and/or experience in the 
specialty at an: accredited college or university which has a program for granting such 
credit based on an individual's training and/or work experience. The record contains a 
letter from Alice J. Kaylor, Associate Dean of Saint Vincent College, who concludes, in part, 
as follows: 

Based upon my review of his educational and employment history, it is my 
Gudgment] that [the beneficiary] has attained the equivalent of a Bachelor of 
Science with a major in Marketing fro~ a regionally accredited college or 
university in the United States. My assessment has been made through an 
appli~ation of the three·for·one work experience for college formula where his 
employment yields more than three years of equivalent education ... 
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Ms. Kaylor does not provide specifics in her evaluation regarding how much credit she 
granted for the beneficiary's college studies. Nor does Ms. Kaylor discuss the employment 
letters in any detail. Upon review of the employment letters, it appears that the beneficiary 
was concurrently employed by the Filipino business, Asia United Bank, and the Taiwanese 
business, Longturn Aquarium Co., Ltd. At the Filipino business, his position was described 
as that of a senior manager/marketing representative, while at the Taiwanese business, his 
position was described as that of a marketing and sales consultant. The petitioner has 
provided no details regarding how this concurrent employment was accomplished, such as 
an hourly breakdown of the duties performed at the Filipino and Taiwanese businesses. 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to resolve any inconsistencies in the record.by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo. 191. & N. Dec. 582, 591·2 (BIA 1988). Furthermore, it is noted that 
much of the text in both employment letters is identical. Thus, USCIS must question· 

1 whether the opinions expressed in each letter are the views of each author. In view of the 
foregoing, Ms. Kaylor's opinion is accorded little weight.· USCIS may, in its discretion, use 
as advisory opinions statements submitted as expert testimony. However, where an 
opinion is not in accord with other information or is in any way questionable, USCIS is not. 
required to accept or may give less weight to that· evidence. Matter of Caron International, 
19 I. & N. Dec 791 (Comm'r 1988). 

In view of the foregoing, the evaluation is accorded little weight. As such, the record 
contains insufficient evi~ence that the beneficiary has recognition of expertise. 
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~ruuator, okay· ~ut no evidence of'what e;iiluat~rTooire(i"at~ 

In reviewing the materials submitted to the record with regard to the beneficiary's 
qualifications, l[Ip.sert.Evahiatofs Nanie.·& Titl~]; appears to have the authoritY to grant 

·college· level credit for candidates' foreign educational credentials, training andior -. --.. -,-~.....-, ··----~··r·~~·:-"""~•-·"·--. ~·-·-~. ~·~·-~~ ~-~ .. ~. "''l 
employment experience at [Insert Name of College or Univ where the Evaluator is 
EmP.lo:v.ed.l 

However, the analysis of the beneficiary's employment history and level of job 
~ponsibilities i~.not p~rsuasive. For examplE!, the record is not clear as to how.Unse~ 
!Evaluator's Nam:e· 8i Title] arrived at his or her description of the beneficiary's job 
responsibilities and level of responsibility at Iti§..t~an1esartd'L6Ct!tions bfBtiSin!..:...e:_,..s-se.,.,s 
~ere the Beneficigy·was employed]. 

1 

Upon a review of the record, no other materials are on the record with regard to the job 
duties of the beneficiary's preVious employment, other than the beneficiary's curriculum 
vitae that simplr lists his job titles and periods of employment with those companies. 
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'SAMPLE ANALYSISl 
-· .. ...-- # 

Since the beneficiary does not appear to have any university studies, she woUld need to 
possess twelve years of work experience to meet the equivalency ration outlined in this 
regulation .. In addition, the petit,ioner would have to establish that the beneficiary's work 
experience also fulfills the criteria outlined in the regulations as to progressively 
responsible work. 

The letter from ID Tours, the beneficiary's former employer, only documents four years and 
eight months of work experience. In addition, while the ID Tours letter details the 
beneficiary's two promotions within the company, and the additional letters submitted by 
the petitioner speak to the quality of the beneficiary's work, the beneficiary's experience 
does not appear adequate to meet the re~atory criteria outlined in 8 C.F.R. 
214.2(h)(4)(ili)(D)(5). Without more persuasive testimony, the petitioner has not 
established that the beneficiary is qualified to perform the duties of a specialty occupation. 

Under INA 291, the burden of proof in these proceedings rests solely with the petitioner. 
The petitioner has not met that burden. 

j 
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Sl\MPLE ANALYSISi 

r-·· - ' ,, ' -. ' ' ' ' '~--~.,.-.----, 

~ , not clear vy hether .alien v{g:rked :Qart·time ·or full·timei 
' ' ' 

~not_cl_e___,~,-. -th_a,_t"""8li-.-en-. ,-s,..,..exp __ . eriellce gained. ~bile ~orking wi~h pe~, su~ervisors~ 
subordiri.ates who have a de~ee or e·qmvalent m the sp_ec1altY.j 

The· record does not contain enough information for USCIS to determine that the 
beneficiary has acquired the equivalent of the degree required by the specialty through .a 
combination of education, specialized training, and/or work experience in ~reas related to 
the specialty, and that the beneficiary has achieved recognition of expertise in the specialty 
occupation as a result of such training and experience provided for in 8 C.F.R. · 
214.2(h)(4)(iii)(D)(5). 

The evidence establishing the beneficiary's work experience lacks sufficient detail to 
establish that the beneficiary has the equivalent of a b1:1chelor's degree in dance. For 
example, the petitioner states that the beneficiary was a member of the Official Ballet 
Folklorico from 1973 - 1981. The record reflects that in that ·capacity, the beneficiary 
performed each Sunday, and participated in national and international tours. It is not 
possible from this general description, to determine the amount of time actually worked in 
this capacity during the dates listed, or that the beneficiary's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the 
specialty. Likewise, the petitioner listed many workshops and teaching assignments 
completed by the beneficiary. The record does no~ indicate, once again, the amount oftime 
speCifically spent in some of these endeavors, simply stating that an event was 
accomplished in a particular month, or listing no length of a particular event. Per 
regulation, USCIS must be able to determine that the beneficiary has the equivalent of 3 
·years of specialized training andior work experience for each year of college-level training 
the beneficiary .lacks in the particular specialty. The training and work experience 
evidence provided are insufficient to allow this analysis. 

It is clear from the record that the beneficiary is highly respected as a performer, Director, 
and instructor in the offered specialty. That fact alone is insufficient, however, to find that 
the beneficiary has the equivalent of a baccalaureate in the field. The petitioner must 
establish one of the criteria of 8 C.F.R. 214.2(h)(4)(iii)(C). This, it has failed to do. 
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~Gtte;s-ofe~erience not detailed] 

The documentation recounting the beneficiary's work experience consisted of statements 
from the following: Unsert names and titles of persons making state;ents: .e:g, ~Juliati 
rere~, ~~esi~ent of ,Mark~ting Advertise~eilt S.A.: ~~ai Rom~.ro o(~1arketing Powe~r 
\MaX:iiniliano Lopez, President of Strate~c Marketmg, and Mana Che1tman, Insurance 
~gent.anif Consultant .... etc.J , 

Those statements noted the beneficiary's years of service and described generally his or her 
areas of responsibility. They are, however, insufficient in detail to determine that: the work 
experience included the theoretical and practical application of specialized knowledge 
required by the proffered position; the beneficiary's experience was gained while working 
with peers, supervisors, or subordinates who have a degree or its equivalent in the specialty 
occupation; and that the beneficiary has recognition of expertise in the specialty. Without 
more persuasive testimony, USCIS cannot determine that the beneficiary is qualified to 
perform the duties of the specialty occupation 
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SAMPLE ANALYSIS! · 
...,._,.--~---~-" 

I 

US CIS takes note of the fact that these employment letters are all written on plain paper 
rather than on company letterhead stationery. Therefore, it is not possible to determine 
whether these letters were actually written by the managers claimed. Furthermore, the 
writers of these letters have not provided any evidence to show that the beneficiary's work 
experience included the theoretical and practical application of specialized knowledge· 
required by the specialty occupation or that the alien's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the 
specialty occupation. Therefore, the employment letters are accorded little weight. 

All of the beneficiary's employment experience letters provide the beneficiary's job title and 
some provide a time reference of the beneficiary's duration of employment with them; . 
however, all of them do not provide any details concerning the duties, responsibilities, or 
supervisory role the beneficiary had while employed with this past employers. . 
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p~,-~-:-:----.. --;:---··:··.,..., 
~ · E~ert g_~J!Yl 

r-.--...-.,---~-,----··~~--~--···-:-- .. _,, ....... ,~."'~'"'"'"'"'''C''"•'"7:·-~···c····~··-·······-:·-:-··--.·-·-·--:--~~····-·:-:~:·-···~···---·c·:--·-- :·~ ..... , ' 
~-eXperience"letters overla:Q m.time ·as concurrent :full-time em_P-loment-without .. • 1 , . . ·.r---- --·-

!LXR~.~~tio.nd 

The petitioner sells multimedia products. It seeks to employ the beneficiary as a market 
research analyst. 

The record contains the following documentation relating to the beneficiary's qualifications: 

• Beneficiary's college transcripts from a Filipino university reflecting five semesters 
and one summer of studies that included the following accounting course: 
"Fundamentals of Management Accounting"; 

• Credentials evaluation, dated September 4, 2002, indicating that the beneficiary 
completed the equivalent of 51 U.S. semester hours at an accredited U.S. university; 

• Evaluation, dated October 4, 2002, from Harlan Spotts, Ph.D., Associate Professor of 
Marketing, Western New England College, who concludes that, based or{ his · 
education and professional eXpenence, the beneficiary has attained the eqlJ.ivalent of 
a U.S. bachelor's degree in business administration with a major in mlp"keting;· 

• Certificate of EXperience, dated July 9, 2002, frQm the CEO of the Taiwanese 
business, Longturn Aquarium Co., Ltd. who states that the beneficiary was 
employed from May 1, 1990 to August 31, 2001, as a marketing and sales consultant; 
and · 

• Certificate of EXperience, dated August 8, 2002, from the president of the Filipino 
business Asia United Bank, who states, that the beneficiary was employed from May· 
1, 1999 to December 30, 2000, as a senior manager/ marketing representative. 

USCIS turns to the criterion at 8 C.F.R. 214.2(h)(4)(iii)(D)(5) · a determination by USCIS 
that the equivalent of the degree required by the specialty occupation has been acquired 
through a combination of education, specialized training, and/or work eXperience in areas 
related to the specialty and that the alien has achieved recognition of eXpertise in the 
specialty occupation as a result of such training and experience. 

The record includes an evaluation from Harlan Spotts, Ph.D., Associate Professor of 
Marketing, Western New England College, who finds that the beneficiary's 51 credits of 
college coursework counts toward almost two years of a. four-year college degree in liberal 
arts. Dr. Spotts concludes that the beneficiary's educational background and eleven years 
of work eXperience as a marketing and sales consultant are equivalent to a U.S. bachelor's 
degree in business administration.with a major. in marketing. Dr .. Spotts bases his 
conclusion on the beneficiary's transcripts and the Certificate of Experience written by the 

) 
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CEO of Longturn Aquarium Co., Ltd. 

Upon review ofthe employment letters, it appears that the benl;!ficiary was concurrently 
employed by the Filipino business, Asia United Bank, and the Taiwanese business, 
Longturn Aquarium Co., Ltd. At the Filipino business, his position was described as that of 
a senior manager/marketing representative, while at the Taiwanese business, his position 
was described as that of a marketing and sales consultant. The petitioner has provided no 
details regarding how this concurrent employment was accomplished, such as an hourly 
breakdown of the duties performed at the Filipino and Taiwanese businesses. 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective·evidence, and attempts to explain or reconcile such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo, 191. & N. Dec. 582, 591·2 (BIA 1988). Furthermore, it is noted that 
much of the text in both employment letters is identical. Thus, USCIS must question 
whether the opinions expressed in each letter are.the views of each author. In view ofthe 
foregoing, Dr. Spotts' expert opinion is accorded little weight. USCIS may, in its discretion, 
use as advisory opinions statements submitted as expert testimony. However, where an 
opinion is not· in accord with other information or is in any way questionable, USCIS is not 
required to accept or may give less weight to that evidence. Matter of Caron InternationaL 
191. & N. Dec 791 (Comm'r 1988). 

In view of the foregoing, the expert opinion is accorded little weight. As such, the record 
contains insufficient evidence that the beneficiary has recognition of expertise. 
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SAMPLE ANALYSIS] 
\ 

EcOilChii:ioci evruuatlori~ 

The record does not contain any corroborating evidence to support the evaluator's finding, 
such as an evaluation from an official who has authority to grant college· level credit for 
training and/or experience in the specialty at an accredited college or university which has 
a program for granting such credit based on an individual's training and/or work 
experience, as required by 8 C.F.R. 214.2(h)(4)(ili)(D)(l). 

1151 



SAMPLE ANALYSIS; 

The petitioner is an apparel manufacturer that seeks to employ the beneficiary as a 
software engineer. 

The record contains an evaluation from Education International, Inc. concluding that the 
beneficiary holds a foreign degree determined to be equivalent to a baccalaureate degree 
from a "non·accredited" U.S. institution. The evaluator also concludes that the beneficiary 
completed approximately 60 percent of the equivalent of a master's degree, specializing in . 
computer studies, from an accredited U.S. institution. As such, the evaluator does not find 
that the beneficiary holds the equivalent of a computer·related degree from an accredited 
U.S. institution. Therefore, the petitioner must demonstrate that the beneficiary meets the 
criterion at 8 C.F.R 214.2(h)(4)(iii)(C)(4). 

The record contains the following documentation relating to the beneficiary's qualifications: 

• · Memorandum to counsel, dated October 23, 2001, from Joel B. Slocum from 
Education International, Inc., requesting additional information and indicating that 
the beneficiary "may" hold the equivalent of at least a bachelor's degree or higher iri 
computer studies; · 

• Memorandum to counsel, dated October 30, 2001, from Joel B. Slocum from 
Education International, Inc., requesting additional information and indicating that 
it was still not clear where the beneficiary stood with respect to attaining a master's 
degree; 

• Statement of Evaluation, dated December 5, 2001, from Joel B. Slocum from 
Education International, I~c., concluding that the beneficiary holds a foreign degree 
determined to be equivalent to a baccalaureate degree from a "non·accredited" U.S. 
institution, and the beneficiary completed approximately 60 percent of the 
equivalent of a master's degree, specializing in computer studies, from an accredited 
U.S: institution; 

• Various documents demonstrating that the beneficiary completed Master's level 
computer-related courses at Aalborg University; 

• Copies of a bachelor's degree in computer science, transcript, and related documents 
issued to the beneficiary by the Americanos College; 

• Microsoft Examinations Score Report, dated March 28, 1999, reflecting that the 
beneficiary passed the examination on Networking Essentials; 

• Letter, dated August 28, 1998, from Soren Haugaard of Bosch Telecom Danmark 
NS, who states, in part, that the beneficiary was employed from July 1 through 
August 31, 1998 "In a student job ... as supervisor ... with analysis of software 
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modules written in ansi C .... "; and 

• Letter, dated December 4, 1998, from an associate professor of Aalborg University, 
who states, in part, that the beneficiary was employed as a student assistant from 
September 1998 until June 1999, "working in a team with another student and 
successfully completing the development of a web-application prototype." 

Counsel states, in part, that the record contains a letter from the International Student 
Coordinator of Aalborg University maintaining that, in order to enroll in the master's 
program at Aalborg University, the beneficiary had to submit evidence of a "B.Sc in 
electronic engineering or computer science from a recognized university .... " Counsel 
concludes that, as the evaluator from. Education International, Inc., recognized Aalborg as 
an accredited institution, then the Americanos College must also be accredited, because 
Aalborg University accepted the beneficiary's credits from that institution. Counsel's 
assertion is noted. The record, however, does not include any corroborating evidence, such 
as a statement from the evaluator of Education International, Inc. explaining why he 
concluded that Americanos College was a non-accredited institution and conce'ding that 
such assessment was made in error, as asserted by counsel. 

Doubt cast on any aspect of the petitioner's proof may, of course lead to a reevaluation of 
the reliability and suf:fic~ency of the remaining evidence offered in support of the visa 
petition. It is incumbent on the petitioner to resolve any inconsistencies in the record by 
inQ.ependent objective evidence, and attempts to explain or reconcile' such inconsistencies 
absent competent objective evidence pointing to where the truth, in fact, lies will not 
suffice. Matter ofHo, 191. & N. Dec. 582, 591·2 (BIA 1988). 
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SAMPLE'ANALYSISl ___________ , 
~· Evaluation is {;.8eless witho~t~a copy of the alien's de~ee or transcrl"QtsJ 

The petitioner is a rehabilitation care provider. It employs 89 people and has a gross 
annual income of $3.5 million. It seeks to temporarily employ the beneficiary as an 
accountant. 

The first issue to be considered is whether the beneficiary meets any of the criteria listed in 
8 C.F.R. 214.2(h)(4)(ili)(C). As the proffered position is an accountant, the beneficiary must, 
possess a baccalaureate degree, or its equivalent, in accounting or a related field. 

Counsel asserts that the educational evaluation on the record established the beneficiary's 
qualifications. Counsel also refers to an employment certificate

0
and the beneficiary's 

resume, as well as letters from two former colleagues of the benefiCiary's, and finally a 
letter written by a certified public accountant (CPA) who states that the beneficiary's 
accounting skills and qualifications are equal to those of a U.S. CPA. 

It is not~d that the evaluation report prepared by Morningside Evaluations and Consulting 
does not meet the regulatory standards for determining equivalency. The evaluation 
purports to determine that the beneficiary has the equivalent of a bachelor's degree in 
accounting as a result of his education, professional training and employment experience. 

-~ 

Morningside determined that the beneficiary's foreign degree is the equivalent to a 
bachelor's degree from an accredited college or university in the United States. Given .that 
the record does not contain a copy of the beneficiary's diploma, and the copy of his college 
transcript does not indicate that he graduated, this evaluation is unsupported by the record 
and cannot be given any weight. Where an evaluation is not in accord with previous 
equivalencies or is in any way questionable, it may be discounted or given less weight. 
Matter of Sea. Inc., 19 I. & N. Dec. 817 (Comm'r 1988). 

(, 
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SAMPLE ANAL YSl.S] 

Here, the evaluation of the beneficiary's foreign credentials as the equivalent of a 
baccalaureate degree in business administration is based on employment experience and 
educational background. A review of the· Department of Labor's Occupational Outlook 

\ 

Handbook, however, finds that the graduate education is normally required for the 
proffered position. 
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The evaluator did not conclude that the beneficiary has graduate education in one of the 
disciplines listed by the Occupational Outlook Handbook. · r. 
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~ · :No evidenc; e~-~tor haB.iiuthOrititi>isS~e-·coUege~ leveTCreditbasedO"na1I(;~ · 
b~eriencef '· · 

In its initial petition, the petitioner submitted copies of the beneficiary's high school 
diploma and certificates for training courses that she attended in Australia in travel 
consultants, hotel/motel reception, and front office procedures. The petitioner also 
submitted an educational equivalency document from American Evaluation Institute, Long 
Beach, California. Dr. Mathew Clark, directing evaluator, stated that, based upon her 
transcripts and certificates, the beneficiary had attained the equivalent of a bachelor of 
science degree in business administration from an accredited U.S. university. 

Upon review of the record, the educational equivalency document from American 
Evaluation Institute is inadequate documentary evidence on two grounds. First, the record 
is devoid of any transcripts of courses or any supplemental information with regard to the 
beneficiary's training courses, such as the duration of such courses and the academic level 
of the same courses. Without such supplemental information, it is not possible to 
determine how the evaluator reached his conclusion that the beneficiary had the equivalent 
of a U.S. university degree in business administration. 

Second, there is no evidence on the record that the evaluator from American Evaluation 
Institute has the authority to grant college· level credit for training and/or experience in the 
specialty at an accredited college or university which has a program for grant such credit 
based on an individual's training and/or work experience, as required by 8 C.F.R. 
214.2(h)(4)(ili)(D)(1). USCIS uses an evaluation by a. credentials evaluation organization of 
a person's foreign education as an advisory opinion only. Where an evaluation is not in 
accord with previous equivalencies or is any way questionable, it may be discounted or 
given less weight. Matter of Sea. Inc., 191. & N. 817 (Comm'r 1988). Accordingly, the 
educational equivalency document from American Evaluation Institute that was submitted 
by petitioner with the original petition is given no weight. Without such an evaluation, the 
petitioner; has not satisfied the regulatory criterion outlined in 8 C.F.R. 
214.2(h)(4)(ili)(C)(2). The remaining criteria are not ap-plicable to the instant petition. 
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~ fie~l has a. foreign de~ee, but has submitted no evaluation eguating it to a'u"EJ 
~~eeJ · 

l_ US..QJS conducts its <;>wn evalqatiori in _this situ_f,t_tion~ 

The petitioner is an engineering and architectural firm that seeks to employ the beneficiary 
as an architectural designer. 

The record contains, in part, the following documents relating to the beneficiary: (1) a 
certificate from the Republic of the Philippines Eulogio "Amang" Rodriguez Institute of 
Science and Technology, Nagtahan, Sampaloc, Manila, which certifies .that the beneficiary 
holds a bachelor of science degree in architecture; (2) a certificate of attendance in 
"computer·Aided Design and Drafting"; and (3) two employment verification letters. 

The petitioner stated that a candidate must hold a bachelor's degree in architecture. 
However, the beneficiary does not hold a baccalaureate degree from an accredited U.S. 
college or university in any field of study. Although the beneficiary possess a foreign 
degree, it has not been determined to be equivalent to a baccalaureate degree from a U.S. 
college or university in any field of study. Therefore, the petitioner must demonstrate that 
the beneficiary meets the criterion at 8 C.F.R. 214.2(h)(4)(iii)(C)(4). 

Because no evidence in the record equates the beneficiary's credentials to a United States 
baccalaureate or higher degree pursuant to the first four criteria set forth in 8 C.F.R. 
214.2(h)(4)(iii)(D), USCIS must, therefore, determine an alien's-qualifications pursuant to 8 
C.F.R. 214.2(h)(4)(iii)(D)(5); three years of specialized training and/or work experience must 
be demonstrated for each year of college· level training the alien lacks. It must be clearly 
demonstrated that the alien's training and/or work experience included the theoretical and 
practical application of specialized knowledge required by the specialty occupation; that the 
alien's experience was gained while working with peers, supervisors, or subordinates who 
have a degree or its equivalent in the specialty occupation; and that the alien has 
recognition of expertise in the specialty evidenced by at least one type of documentation set 
out at 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v). · 

Based upon the evidence in the record pertaining to the beneficiary and previously 
described, USCIS cannot determine whether this documentation establishes equivalence to 
a baccalaureate degree in architecture. 

USCIS now considers the beneficiary's prior work experience, and whether it included the 
theoretical and practical application of specialized knowledge required by the specialty. As 
described by each employer, the beneficiary's duties did not seem to involve the theoretical 
and practical knowledge of architecture. One letter merely certifies the ~eneficiary's 
employment as a. supervisor from December 1995 to November 1998. Although the second 
letter states that for two years the beneficiary had prepared working drawings, renderings, 
and perspectives, neither of the letters specifically describes the beneficiary's daily 
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activities or his level of responsibility. Thus, USCIS cannot conclude that the beneficiary's 
past work experience included the theoretical and practical application of a body of highly 
specialized knowledge, which in this case is architecture. Furthermore, neither employer 
indicates that the beneficiary's work experience was gained while working with peers, 
supervisors, or subordinates who have a degree or its equivalent in the specialty 
occupation. 

Finally, there is no evidence that the beneficiary has recognition of expertise. 

_; 
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r-:--·:--~---·-··-·~-.-, .. -~-~~---,~--~. ---. -·~--·-c--.. -·<-,.,.-··~ 
~9 evidence that alien is ·a. reci:Qieilt of awards as claimed~ 

All of the beneficiary's employment experience letters provide the beneficiary's job title and 
some provide a time reference ofthe beneficiary's duration of employment with them; 
however, all of them do not provide any details concerning the duties, responsibilities, or 
supervisory role the beneficiary had while employed with this past employers. 

In addition to letters from past employers, the beneficiary provided evidence of receiving 
the following: Virgo Award in Journalism in 1999; the Best All-Around Excellence in 
Reporting 2nd Place award from the Society of Professional Journalists; and Award of 
Achievement in Journalism or his "outstanding contribution in bringing the Filipino 
[illegible] into the new millennium of 2000" froin Reflections XII held at the Omni Hotel in 
Los Angeles, California. 

A search of the Internet provided no information about the Virgo Award. A search of the 
Internet also provided no information about the Reflections XII award. Thus, the 
beneficiary also fails to present conclusive evidence that he has recognized expertise in the 
specialty occupation. USCIS does not have enough information about the Virgo Award, 
Society of Professional Journalists, or Reflections XII associations who gave awards to the 
beneficiary to make a determination if they are "recognized authorities" as that term is 
used in 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) or (v). A "recognized authority" for purposes of 
these regulatory provisions is defined at 8 C.F.R. 214.2(h)(ii) as follows: 

Recognized authority means a person or an organization with expertise in a 
particular field, special skills or knowledge in that field, and the expertise to 
render the type of opinion requested. Such an opinion must state: 

(1) The writer's qualifications as an expert; 

(2) The writer's experience giving such opinions, citing specific instances 
where past opinions have been accepted as authoritative and by whom; 

(3) How the conclusions were reached; 1and 

(4) The basis for the conclusions supported by copies or citation~ of any 
research material used. 

The record does not contain any evidence that the award associations are recognized 
authorities under 8 C.F.R. 214.2(h)(ii). 

The beneficiary also provided information about his memberships in professional 
associations in his sworn affidavit which is a reference to eligibility at 8 C.F.R. 
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214.2(h)(4)(iii)(D)(5)(ii). He stated that he is a current member and Board Director of the 
Philippine National Press Club of America, an affiliate of the National Press Club in 
Washington, D.C. He also stated that he was a member of the Society of Professional 
Journalists from 1992 through 1996. The beneficiary also asserted that he was a member 
of the Airport Press Corps in the past. However, the record does not contain any 
documentary evidence proving the beneficiary is a member of these associations. Simply 
going on record without supporting documentary evidence1 is not sufficient for purposes· of 
me~ting the burden of proof in these proceedings. Matter of Treasure Craft of California, 
141. & N.'Dec. 190 (Reg. Comm'r 1972) (Since the burden of proof to establish eligibility for 
the benefits sought rests with petitioner who seeks to accord beneficiaries' classification, 
the contention that petitioner need only go "on record" with unsupported statements is 

, rejected). · 

Thus, there is insufficient evidence that proves the beneficiary qualifies to perform the 
services of a specialty occupation through training or employment experience under 
§214.2(h)(4)(iii)(D)(5). 

Under INA 291, the burden of proof in these proceedings rests solely with the petitioner. 
· The petitioner has not met that burden. 
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LLetters ofrecognition:ofexp_ert;ise in the sp.ec1alty occupation were not from! 
~ecogri.iz~d authorities in the same specialtv occupation/ 

The petitioner is an import/export business. It employs 25 people and has a gross annual 
income of over $4,000,000. It seeks to temporarily employ the beneficiary as a systems · 
analyst for a period of three years. 

j 

As the proffered position is a systems analyst, the beneficiary must possess a baccalaureate 
degree, or its equivalent, in computer science or management information systems. 

The petitioner has not demonstrated that the beneficiary's education and experience are 
equivalent to completion of a United States baccalaureate or higher degree in the specialty 
occupation under 8 C.F.R. 214.2(h)(4)(iii)(D)(1), (2), (3), or (4). The only category under 
which the beneficiary could qualify would be 8 C.F.R. 214.2(h)(4)(iii)(D)(5). 

Counsel submitted three expert letters from alleged recognized authorities in the same 
specialty occupation. The first letter is from Jay Moon, CEO ofNewmerica Technology, who 
holds a Master of Science Degree in Computer Information Systems. He stated that the 
beneficiary completed coursework to achieve her Microsoft Certified Network Engineer and 
Cisco Certified Network Associate ratings. He also stated the she is q~alified for a "task 
where comprehensive network knowledge is required .... [S]he has an ability to do the 
task for network system analyst." Mr. Moon was the program Director of the facility where 
the beneficiary received her training. 

I 

The second letter is from Jong Wha Lee, a colleague for about one year at Tele·Com Art in 
Korea. Jong Wha Lee stated that she and the beneficiary worked at "computer educational 
programming but also at managing the company's computer system." Jong Wha Lee has a 
Bachelor's Degree in Computer-Science from Seoul Seoil University. · 

The third letter is from Mee Hee Jeong, an administrator at the Narae Fine Art Academy 
where the beneficiary worked from July 1992 to February 1995 as a teacher in "computer 
education, taught basicknowledge ofhardware·and software, developed the academy 
operation and management program· (for registration, attendance check, students' record 
filing and academy affairs etc.). She was in charge of computer system development and 
troubleshooting for the academy computers. " Mee Hee Jeong has a Bachelor's Degree in 
Applied Fine Arts. 

Pursuant to the regulations, the petitioner must present evidence that the beneficiary has 
recognition of expertise in the specialty by at least on~ of the forms of documentations 
referenced at 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i) · (v). Counsel did not submit any evidence to 
support the beneficiary's eligibility under this regulation other than the three letters, which 
are considered under 8 C.F.R. 214.2(h)(4)(iii)(D)(5)(i). This standard required "[rlecognition · · 
of expertise in the specialty occupation by at least two recognized authorities in the same 
specialty occupation." The letter from Mr. Moon would qualify under this standard; 
however, the other two letters· are not from "recognized authorities" and, therefore, cannot 
be· used to document the beneficiary's experience. 
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SAMPLE ANALYSISi 

:• :.

1

N? e~~~~c}Leval!J.ator::h!!s ·auth~iiti!9'i§§iie_college·ley_~ qredit based on ali~n·~ 
~P.enence; 

~Credentials evaluation service~· may only ev~!}ate forei~ educational 
credential~, not training or work·e~erienc~i · 

-~·-·.:···~ . . . . ···--c:-::1 
~No evidence that letterfrom;Alnerican lQstitute of Certified Public Accountants 

is a: nationally recofm!zed P.rofessional association or society for accountantsr 

The petitioner seeks to qualify the beneficiary by establishing that the beneficiary meets 
the requirements of 8 C.F.R. 214.2(h)(4)(iii)(C)(4). In support of this assertion, the 
petitioner submitted an evaluation from Jack E. Hoover of the Foundation for International . 
Services, Inc. Mr. Hoover states that the beneficiary has the equivalent of a Bachelor's 
degree in Business Administration with a specialization in accounting from an accredited 
college or university in the United States. Mr. Hoover bases his opinion on an evaluation 
from Dr. Gary L. Karns, a professor at Seattle Pacific University for 21 years, formerly 
serving as Associate Dean of the School of Business and Economics, and as the Director of 
Graduate Programs. The record does not establish that Dr. Karns is presently employed by 
Seattle Pacific University. Dr. Karns opines that the beneficiary has the equivalent of a · 
Bachelor's degree in Business Administration, specializing in accounting, from a university 
in the United States. Both equivalency evaluations are based solely on the beneficiary's 
prior work experience. 

The record does not, however, establish that either evaluator is qualified to render an 
opinion on degree equivalence based upon the beneficiary's work experience. There is no 
proof in the record that either evaluator possesses authority to grant college-level credit in 
the specialty at an accredited college or university which has a program for granting such 
credit based on an individual's training and/or work experience, as required by 8 C.F.R. 
214.2(h)(4)(iii)(D)(l). Counsel further asserts that the evaluations should be accepted by 
USCIS pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D)(3), as they are from a reliable credentials 
evahiation service. Credentials evaluation services may only evaluate an individuals 
foreign educational credent.i.al.s, however, not training or work experience. 

USCIS uses an evaluation by a credentials evaluation organization of a person's foreign 
education as an advisory opinion only. Where an evaluation is not in accord with previous 
equivalencies or is any way questionable, it may be discounted or given less weight. Matter 
of Sea. Inc., 191. & N. 817 (Comm'r 1988). The evaluations will, accordingly, be given little 
weight. / 

In addition to the experiential evaluations submitted, the petitioner submitted evidence 
that the b~neficiary is a member of the American Institute of Certified Public Accountants 
(AI CPA). The record fails to es.tablish that the AI CPA is a nationally-recognized 
professional associ~tion or society for accountants. The record is silent as to what 
qualifications an individual must possess to obtain membership with that organization. As 
such, the petitioner has also failed to qualify th'e beneficiary pursuant to 8 C.F.R. 
214.2(h)(4)(iii)(D)(4). 
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The petitioner submitted multiple certificates of technical skill level issued to the 
beneficiary by I. ·. ~ · ..,~-, -. -. ~. The fact that an individual may have attained 
certification in a particular job is not sufficient in itself to· q~alify the job as a specialty 
occupation. ·Certification can be obtained in a wide variety of jobs that would not qualify as 
specialty occupations such as automobile mechanic, dental assistant, medic.al 
transcriptionist, and automotive body repairer. 

·'Jr;-., 

1164 


	COW2015000126-07 FOIA Response
	COW2015000126-10 FOIA Response
	COW2015000126-18 FOIA Response

