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Section 245, and also whenever he feels, in his good Judgment, that such
normal procedures should not be followed. In this case, the respondent diad

not appear to be an “otherwise eligible alien”, since the Govermment records

- contained evidence that he had been convicted of possession of marihuana,

and the District Director was certainly entitled to feel (a) that there was
prima facie imeligibility to adjust status under Section 212(a)(23), and

that (b) this was not a case which should g0 th@gh normal Section 245
administrative processing since it was highly likely to be dﬂ_l_iod. The
District Di.roc;or is certainly entitled to deci_.de not to mccord an apparently
ineligible alien an additional three to six uonthlhatay in the United States
whilst processing an ‘up'plie-.t:lon under Section 245, pnor'fo the institution
of deportation proceedings, when it.prims facie appears that the appliedtion
will not be granted. The District Director was fully aware of the conviction
since that conviction had originally been the basis of sonimmigrant visa
refusals by the United States Consulate, and by the fact that waivers of
non-immigrant admission Had previously been required in order for a non-

immigrant visa to be issued.

B. Ia any event, we gan do not better than to quote from the case of
Lumargue vs, IANS (7th:Cir,, April 1973), in which the Court said:

"A grace normally afforded does not

become an enforceable right merely

because it is descridbed as a normal

practice in an interaal operating

instruction.” :
The District Director’s discretion to begin a deportation proceeding in this
case. in no way prejudiced respondent's rights to apply undexr Section 245 of
the Immigration & Nattonality Act, Indeed, the respondent should not
complain that the District Director, persusded by an examination of the
administrative file that respondent was imeligible under Section 212(a)(23),
forbere to adjudicate an application fer Adjustment of status but, instead,
made it possible for the ¢laim to be passed uwpon by a qua‘éi-:]udicial officer,

the Special Inquiry Officer.

Here, the male respondent ;l not eligible for a visa. Strange, that in all

applications made by respondent for a waiver of excludability - he never
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raised any issue as to the propriety or the need for such waiver, While he
is not barred from raising the point now, some weight should be accoxrded
the past administrative construi:t:lons of the statute by both the State
Department and the Attorney General, who had both held that without a waiver

he would be barred under Section 212(a)(23).

Counsel further relies on a lower court ruling in the case of Mandel v,
Mitchell 325 F. Supp 620 (E.D, N.Y. 1971). EHowever, since counsel submitted
his brief, the U, 8. Supreme Court has ruled in a maaner contrary to

counsel'’'s contention and 80 no further comment need be made on these points,
Note

At the time of this writing, Respondent's medical examinations were not
completed and the chex_'nneni reserves the right to comment thereon should

it appear appropriate.
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LEGISLATIVE HISTORY

The advisability of extension of the 1957 law was the mbject of con-
siderable debate not only in the Congress but in the legislative dodies of
several States as well as in the public and the specialized press. .

Many instances of abuse of the provisions of the 1957 law bave been
reliably reported and well documented: The contention was that certain
intermediaries have made a lucrative business by acting as representatives
of American couples desiring to adopt an alien orphan. Irrespective of
the legal and moral questions involved, it became evident that some of the
practices which crept into the alien orphans adoption prograsm.created
considerable hardship for the children and have not served well the inter-
est of the adoptive parents.

Upon the expiration of the 1957 law, Congress, instead of reemacting
the expired 1957 law with an extension of the termination date wrote into
the law certain procedural requirements under which the Attorney General
must make a finding of eligibility after'a full investigation has been made
similar to-the investigation made pursuant to.section 205 of the lmmigra-
tion and Nationality Act in the case of a natural-born alien child of a
U. S. citizen. ‘

Since September 9, 1959, the enactment date of the amended statute,
until January 1, 1960, the Attorney General has approved 23 petitions filed
in behalf of alien children perscnally adopted abroad by U. S. citizens,
while 57 petitions were approved in cases of children coming to the United
States for adoption, and 130 petitions were approved in cases where adop-
tion took place by the use of an authorized representative of thie adop-
tive parents (proxy). Twenty-five petitions were denied by the Attorney
General, A total of 176 alien orphans were admitted into ﬂze-United
States.

‘At the present time, the Committee on the Judiciary is engaged in a
study of the whole problem and, until such study is completed and fur
ther inquiries as to the advisability of a continuation of the alien orphans
adoption program are made, the committee is not prepared to recomniend
an extension of the program beyond 1 year. Section 7 of the joint resolu-
tion, as amended, achieves that purpose, )

ADJUSTMENTS IN THE IMMIGRATION AND NATIONALITY AOT

Sections 212(a) (23) and 241(a) (11) of the Immigration and Nmoml-
ity Act set forth the grounds for the exclusion or deportation from the
United States of aliens convicted of narcotic law viclations. Those pro-
visions of the law were amended by section 301 of the Narcotic Goatrel
Act of 1956 (act of July 18, 1956; 70 Stat. 567, 575) at whick time lan-
guage was added to both above-cited provisions of the Immigration and
Nationality Act for the purpose of making canviction of a violation of law
relating to illicit possession of narcotic drugs an offense remilting in the
exclusion or deportation of an alien, ,

In 1958, in proceedings for judicial review of deportation orders af-
fecting two aliens, Mexican nationals, the plaintiffs urged that their con-
viction under the law of California for possession of marihuana did not
render them deportable under section 241(a) (11) of the Immigration and
Nationality Act. Both aliens claimed that marihuana was not factuded-in
the term “narcotic drugs” as it appears in the first clause of the above-
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. citdm . The plaintiffs’ contentions were. upheld by the U.S.'Dis- "~

k trict fliadt for the Southern District of California in Mendoza-Rivera v.

o MB)aMaR dee e A

De! Guatio (161 F.Supp. 473); and Rojas-Gutierres v. Hoy (161 F.Supp.

© OniMprit 34999, the Court of Appeals for the Ninth Cireuit sfiemed

~ the detidloh of tha lower court holding that the aliens were not degortable
". (267 F2d 451; 267 F.2d 490). Briefly, the court held that because of the
- constriction of the first clanse of section 241(a) (11), supra, an alien was
. not mthject: to deportation merely because he had been fomnd guilty “of
simple pessession of marihuana.”. In Mendoza-Rivera, the court of appeals

" expreaged the opinion that if there had been any attention directed to the
consequencss:the alien was “exactly the type person the Members of Con-
gress who voted for the act would have desired deported,” but that there
was imsufficient lagislative history to establish that intent. The court fur-
ther abetgyed-that the alien was obtaining an “unexpected and surprising

indfall, if e is .not deported.” It might be observed here that the plain-

" tiff Rojay-Gutierrez was convicted on three occasions, in 1938, in 1945, and

v+ in 1949, for W crime of possessing marihuana in violation of.the Cali-
', . fornisHeakth aud Safety Code.
- The- amendments proposed herein are designed to overconie the effect of

"+ the Infinigéation and Nationality Act, as amended
1958 (72 Stat. 699).
In i '

Hisde P
+

“a

i

the above-otitlined judicial decisions so that a person who has been con-
victed &t any time of a violation of a law relating to the illicit possession of
marihuaita - ehalt be subject to exclusion or deportation as if the violation
was for possession of “narcotic drugs.” Both amendnients will bring the
opening cliude of the two pertinent provisions of the law in line with other
clauses thereof which specify marihuana in the enumeration of the vatious
types:of drugs which bring the statute now into play in- special cirtum-
stances>  The instant proposal carries out, and ds fully in line. with the
: origihal imsent of Congress expressed in several enactments clearly indicat-
. ing that its.concern with violations of Jaws relating to marihtiana was as’
* greafiss its comcesn with violations of faws relating o other narcotic drugs.
Usuall, wiolitions. of laws relating to marihuana are but the forerunners
of vislations of ether laws relating to dangerous and more addiction-form-
ing ogeeotits. The ease with which marihuana can be-obtained is wadoubt-
edly ohe of the leading causes of the increased incidence of juvenide de-
Jingtimey and it stresses the urgent necessity for the enictment of this leg-
*islations:"Thess changes are contained in' sections' 8 and
" resolmtion, as amended. PRI A

Section 10 of the joint resolution is designed to amend section 245(a) of

‘the enactment of the amendatory sch: of. August 21,
1958, the Commidtee on the Judiciary made the foliowipy: statement of
policf’(Répt.?ﬁS, 85th Cong‘): ) SO R T g

. Provision for ‘the adjustment of immigeatien status in ‘the
United Btates;. without institution of deportation prooecdingy;: to
thist of .permmnent residents in behalf of aliens who came te tha
Uited: States as nonimmigrants, was first enaced inta. law- by

4

9 of the. joint

by the act of August 21,

section. 245 of the Immigration and Nationality Act, At that tise -

the: confordes in their report on the legislation. which: became: the
‘ 3135
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- gand

edge of and used due diligence to prevent the presence of the nar-
* cotic drug in or on such vessel, water cr %, railroad car, or other

vehicle; but the parcotid drug shall be s¢. 3, forfeited, and dispos-

ed of as provided in the second paragrapt f section 178 of this ti-

tle. Feb. 9, 1909, c. 100, § 2(g), 35 Stat «M; Jan. 17, 1914, c. 9,
? . ag Stat. 275; May- 26, 1922, c. 202,,§ 1, 42 Hat. 596; June 7, 1924,
¥+ c. 362 43 Stat. 657. ' , '

Wi s e

Historlcal Note

Codification. For dertvation of this see-
tion, see notes under pection 173 of thi
title.

Cross Roferences

Ad\-'anco of funds in connection with enforcetnent of this sectist are section 520a of
Title 31. Money and Finance. . .

§ 176a. Smuggling of marihusna; pensMies; evidence; def-
inition of marihuana

Notwithstanding any other provision of law, who-ver, knowingly,
£ with intent to defraud the United States, imports or brings into the
: " United States marihuana contrary to 1aw, or smuggles or clandestine-
ly introduces into the United States marihuana which should have
i been invoiced, or receives, conceals, buys, sells, or i:a any manner

R AR Ao PP SRR TEEE

¥ . facilitates the transportation, concealment, or saic of such mari-
huana after being imported or brought in, knowing :»e same to have
been imported or brought into the United States coxsrary to law, or
' whoever conspires to do any of the foregoing acts. shall be impris-

oned not less than five or more thun twenty years and, in addition,
- may be fined not more than $20,000. For a second or subsequent
offense (as determined under gection 7237(c) of the Internal Reve-
pue Code of 1964), the offender shall be imprisoned for not less than

ten or more than forty years angd, in addition, may be fined not more

than $20,000.

Whenever on trial for a violation of this subsection, the defend-
ant is shown to have or to have had the marihwana in his possession,
such possession shall be deemed sufficient evidamee to authorize con-
viction unless the defendant explains his posssssion te the satisfac-

___ tion of the jury.

, / \ _ As used in this section, the term “marihussa” has the meaning

v [/ givento such term by section 4761 of the Intermal Revenue Code of
\ 1954 * :

. For provision relating to gentencing, probatisn, etc., see section

- ¥ 7237(d) of the Internal ‘Revenue Code of 1854. Feb. 9, 1909, c. 100,
§ 2(h), as added July 18, 1956, ¢. 629, Title I, § 306, 70 Stat. 570.

210

\ {i € ﬁ. b 'K \ -
o J
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Jurde 3 (7) 0 ang. United Ptatos, State, gounty, raunicipal, District, Territorial,
or msnlar officer or official acting within the scope of his official dutjes,

‘Bewres 8s srigtaslly enactod in. A Code: Beq 3234(5),. 199 Code, q_munmm.,un#

o Sos. as amwindipd 15Z0Me, “Into any other State, Territory, the
w: offective District of Columh!g or Insular possession

: of tne United Sta , That noth-
P. L., % th c‘?"‘{.: : m.\_.,, s msla ﬁh section siiall apply to

""""" [ | I R e b ey
% or' tb any employee of any

-gz..m,muc-»u.,ul- il" who shall have registered and paid
-Amended Code J4TI(D) to reed dé  Apecial tax as required byuctlom?m

PREIIARIR ) o Emn R T

. “(b) Traosportation.—It shall be unlawi /A

ful for amy person who shall not have prescribed or dllpeued by a physiclan,
pald tho mpecial tax and v *;dq“, veterinary surgeon, or other prac.
mm»mm»mu titioner registered under sectlon 4753, who
M, ship, carry, transport, or defiver | has been employwd so prescribe for the
mam:m Berxitory;, the |+ ntlmt recelving such marl.
R s P nq United States, State,
,,n &n, ry. the |’ eﬂm uﬂd pal, ‘Bistrict, Territorial, or
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Ry Liox Witos
Johin Leanon plended gullty to the

 1408,"

it Brittsk.court and pald & modest fine, The un.
plon have plagued’ Blm ever since,

everal montlis ago the Lumigration and Nat-
mnmmn Serviee, .a branch of the U.S. Jus-
g -tee ‘ Departntent,
& 'nrom.edings ngainist John Lennon and his wite
" 1 ¥oka-Ono. These proveedings arc’ essentially
founded upon their ‘having remolned in the
0.8, on visitors” visas beyond the time autho-
“rizod for their visit, During the proceedings,
ke Tennons applied to adjust thelr status to
<[ become immigranta (permaanent xcsldonta) of
.tha U.8.- Pre Hmlnary applications were ap-

V%1 thoy . were  designated  outstanding | artisis
-1 vwha, beesawe of thele exceptional nbility in

1 the arty, will substantinlly benefit prospec-
‘1 tively the nulional economy, cultural interests

-1 or wealfare of the United States.”

='|. Nevertheless, the government has claimed
{:1hnt Mr., Lennon s ineligible for permanent
{ resident status,"and no decision has yet been
rendered in the caseé.

.- I John Lennon’s deslrability as an artist

is acknowledged by .the Immigration Service

| undesirable an alien, allegédly unable to be-
-1 come a permancnt resident, is a little-known

; from admission any alien convicted of any
offense, no matter how trivial, relating to the
‘possession of, marijuana. A similar provision
-exists raquiring deportation of aliens who are
‘| already here.

c("'t‘-déz/'? ~‘1"‘“ 7~

offéiae of ‘phascssion of -cannnbis resin in a
foremooh Feults of that secmingly harmless:
His plizht 1 now a ihatter of public recépd. .

eommenced deportation .

proved by the Immigration Service by which -

itself, what at the same time makes him so-

. | provision of tne hnmmigration law barring .

Court decisions have held that this abgos

""t—.—;w'(- e

The Immlgratlon and N \..mnamy Act's pro-

* vislon which absolutely bars from admission
and mandates the deporiation of petsona:

. any law or
regulation relating to the fllicit possession of -
. marijuana’ can no longer be justified in -

*convicted of a violation of .

its present form. While the other sections of
the Immigration Act which relate to acrious
crimey involving moral turpitude allow for
exceptions for peraons convicted of pefty of-
fenses and based upon hardship to close fam-
ily members who are Americans or resident

‘nlicns, the marijuana possession provision al-
. lows for no cxception. Thus a convicted rapist

may be cligible for regidence or exempt from

- deportation, while one convicted of simple

possession of marijuana is necessarily deport-
able regardless of whether the conviction in-

- volves o crime.
Tho. lrend among modern seieniists to

treat marfjuana as a leas serious sociil and
modical danger than tobacro and lquor, and
the reduetion in the seriousness of marvijuana
possession convictions in many jurisdictions
demonstrate a need for a change in the immi.
gration law's harsh allitude ioward mari-
Juana,

Indeed, the officfal report of the Natlonal
Commission on Marijuana and Drug Abuse,
after a thorough study of all the evidence, has
reccommended the decriminalization of the
private possession of marijuana. In Michigan,

a statute imposing long prison sentences for .

possession was recently held unconstitutional
as a cruel and unusual punishment. At the
same time, the penalties under federal laws
have been reduced and many sclentists with
Impressive credentials in the medical field

have joined the effort to decriminalize the pri- -
vate possession of marijuana for ‘personal
use. - They consider marijuana, to be less.

~/f’ 7 /..u

K harmtul than tobaceo and aloohol and bavu

criticized legisldtion that imposes lezal sanc-
tions upon ita private use as an unnecessary
invasion of personal privacy-referred to by
the late Justice Brandeis as ‘against the gov-
emment, thé right to be let alone—the miost

comprehensive of rights and the right most’
valued by eivilized men.”

The plight of aliens involved with this see-

B NN e

P

tion of the law has not gone unnoticed. Sen. . °

Alan Cranston of California Introduced s bill
{8. .738) which would permit the- Attorndy
General to walve the excludability or deporta-
bility of such allens in cases which involve

hardship. On the House side, the same bill
was introduced by Rep. Edward I. Koch of
New York. The bill provides minimal relief
and deserves prompt and serious considera-
tion by Congress and broad public support.
Congressiaen know, however, that it s

very difficult 1o muster the suppast pecessary 4

to generata uscfol change In the hinmigration.

lnw, there being little public interest in the .
subject. While a “cullural lag” normally ex. : .

ists between the time when o need for a
change in law occurs and the time the change
is actually enacted into law, revisions of the
immigration law are usually long overdue be- -
fore Congress senses a need to act. '

As 2 nation which atlributes mucii of its |
best talent to the contribution of immigrants,
it behooves us to be ever vigilant that our im.
migration laws do ....i rob us of a great poten-
tial natural resourcc.

Mr. Wildes, a New i'ork allormey, is
pust president of the Associution of Immi- |
gration and Nationality Lawyérs, and cur-
rently represents Jokn Lcanon and Yoko
Ono Lemum in their dcpm t(mon procaed-
inga,

.&-h_ lute bar applies regardless of whether any )

_punishment was imposed, whether the offense ¢ ) _ )
Letters to the Editor

1 18 technically considered a crime under Jocal -
law, 1rrcspoct.m of the amount of marijuana

possessed or other clrcumstances of the case,
or even whcther the offense was actually the
subject of an exerutivo pardon. Moreover, no
exlenuating circumstances, such as hardship
to American depondants, may be considered.
The U.3. immigration law, hardly & para-
gon of progressive legislation, has thus once
again been shown {o be in drastic need of re-
vision. Its haish treatment of aliens convicted
of offenses relating to possesslon of mari-
juana 13 un anachronism in modern jurispru-
dence.
_ Ne onc doubts the legal right of nations to
fmpose severc conditions upon admlssibility

Pl

As @ normal incident to' thelr sovereignty,
states have traditionally restricted the privi-
lege of aliens to enter their territory, pre-
-scrliing such eonditions o8 they have felt con-
sonant with their nationnl intercsts. Even the
] provisions of international treaties have not
"~ o] been Interpreted to imply a surrender of this
f\ soverelgn rirht to exclude.

Q\ In e Y2.5. he authority to formulate im.
. migration pnncy resls with the Congress and
‘|48 derived irum ine constitutional power to
regulale corimerce with foreign states. Laws
providing inr the exclusion and deportation of
“‘undesiraires’ have been in existence in this
country sice 1852, Numerous stotutory

of aliens or to provide for their deporta.tion’

Clearmg the Decks

Editor, The Wall Street Journal:

Inasmuch as Wall Street is scared out of
its mind by the McGovern candidacy it is to
be . expected that the Journsl would treat .
‘“The Eagleton Eplsode" as 1t did in its Aug. 2
editorial.

The Important thing is not that a misfake
was made but that the candidate moved to
rectity it. In view of the important issues the
country needs to face it is not in the national
interest to run a campaign on the issue of the
health of the vice-presidential candidate.

Your attempt to brand Sen. McGovern as
an indecisive, unrealistic and poorly informed
man will not wash. The directions in which he
would lead the country are clear and have -
been clear. If one is going anywhere in a sail-
boat the destinatlon is the important thing,
not the tacks that need to be made to catch

" the wind on the way. Indeed the mark of a

skillful saflor is his ability to make the turns
and still maintain momentum toward the and
of the course. We ought to thank Sen. Me.
Govern for clearing the decks for a race on .
the great issues before the country.

RUFUS CUTHBERTSON
New York ’ :

. revenues.

that Sen. George McGovern is able to admi'

he’s made a mistake, in direct contrast tc .

Richard Nixon, who (as an example) wili ap-
parently never admit his mistake in cohtinu- .
ing the Vietnam war. . :

I'd rather have a President who isn't al-
ways right, rather than one who thinks he ir

JEAN H. WEBER
San Francisco :

~Underfinanced
- Bditor, The Wall Street Journal:

The Journal’s interesting article which
.compared President Nixoa's and Sen, Mc-
Govern’s stand on various campaign issues
(July 21) contained an unintended error. It is
stated there that the cost of Sen. Kennedy's -
proposal for national health gnsurance is cal-
culated to be $57 villion a yenr.

Essentially, Sen. Kennedy's plan calis for .
shifting nearly all health care expendituies .« -
the federal government. His program woulu .
be financed by a 1% tax on the wages of em-

. DPloyes, a 8.6% tax on employer’s payroils,
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Vincent A, Schiano July 31; 1972
Chief Trial Attorney

7

Ira Fieldsteel
Special Inquiry Officer .

Brief - Al7 597 321 Jolm Isnnon
Jokn Ono Lennon

There is forwarded herewith a copy of the trangcript in the above matter.
In accordsnce with your request of July 10, 1972 you are hereby :gruntod
until August 30, 1972 to subwmit your brief in this matter.

Will you please serve a copy of your brief on Mr. Wildes as well,

N
v
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UNITE.. STATES DEPARTMENT OF JUSY..E

IMMIGRATION AND NATURALIZATION SERVICE PLEASK REFER TO THIS FILE NUMBER
20 WEST BROADWAY . .
NEW YORK. NEW YORK 10007 qes priw Aem '
ALY S5V el
Julr 13, 1972

l' L‘..J.AutPCqL
inguiry Offtcer
Broadway

L ...‘(, tew fork

aes oonin Lennon and
Toks Cno Lemnnicn )

ir, Meldsteel

T have perused ihie brisl sulnitted Ly counsel, It cont:ins
certein representatlions thal in =2y opinion are ai variance

in
with statemenls made on record,

In order to sutmil an answering btrlef and rel:te proveriy o
the *'x'-uor;i, { reguest & copy of the transcript. Thereafter
G0

L ghall - nly minimun {time o submit the Sovernmeni's
Wpind,
-

Very  truly yours,

incent A. u\."h.:?.l’lo
Chlef Trial Atiorrey
Hew Yol District
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IMMIGRATION AND NATURALIZATION SERVICE

D e o s S T g G e S . e 0 —-——— — X

In the Matter of the Deportation of

JOHN WINSTON ONO LENNON and
YOKO ONO LENNON,

Respondents.

—— s e s . - ———— —

BRIEF ON BEHALF OF RESPONDENTS

Leon Wildes

515 Madison Avenue
New York, N.Y.
753-3468

Attorney for Respondents
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STATEMENT OF RELEVANT FACTS

Respondents JOHN and YOKO LENNON
are charged with deportability under Sections
241(a)(2) and (9) of the Immigration and Nation-
ality Act, in that they remained in the United
States after February 29, 1972, without authority
and in that they abandoned their nonimmigrant
intention and are in violation of status.

Respondents denled certain factual
allegations and the legal conclusions of deport-
ability at the hearing. Respondent JOHN LENNON's
testimony was the only evidence of deportability
on the contested lssues of fact which was pre-
sented at the hearing.

Respondent YOKO ONO LENNON is fully
ellgible for permanent residence, having been
granted "third preference™ status and belng other-
wise eliglble for residency under the immigration
laws, elther as a third preference or a nonpref-
erence applicant. She may indeed have been a

permanent resldent throughout these proceedings.
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Respondent JOHN WINSTON ONO LENNON has
also been granted "third preference" status; how-
ever, the Government contends that Mr. Lennon is
ineligible for adjustment of status pursuant to
Section 245 of the Immigration and Nationality Act,
for which he has duly applied, on the sole ground
specified 1n Section 212(a){23) of the Act in that
he 1s an alien "who has been convicted of a viola-
tion of...any law or regulation relating to the
11licit possession of or traffic in narcotic drugs

.or mardhuana..."” This is based upon the conceded
fact that on November 28, 1968, respondent JOHN
LENNON was established guilty (by way of plea) to
having "in hils possession a dangerous drug to wit
cannabls resin without being duly authorized,"
contrary to Regulations 3 Dangerous Drugs (No. 2);
Dangerous Drugs Act 1965 (a British statute). This
being his only offense, g fine was imposed by the
Magistrate. At the time of the offense Mr. Lennon
was not aware that he was in "pé;session" of
cannabis résin.

At the deportation hearing, Dr.

Lester Grinspoon, one of the most outstanding
Américan medical authorities on the subject of

marijuana, whose qualifications were conceded by
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the Government, testified that in his expert opinion
"cannabls resin" was mnelther' a narcotic drug nor
marijuana. No evidence to the contrary was produced
at the hearing.

Respondents moved to terminate these
proceedings both before and after the Government's
case was presented, as well as at the close of
respondents' case. Decision on the motions was

reserved,
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STATUTES REFERRED TO

Dangerous Drugs Act 1965 (British)

. Sec. 1. "The drugs to which this
Part of thils Act applies are
raw oplum, coca leaves, poppy-
straw, cannabis, cannabis resin
and all preparatlons of which
cannabls resln forms the base.™”

Sec. 5. "If a person--
(a) being the occupler of any
premises, permits those premises
to be used for the purpose of
smoking cannabis or cannabils
resin or of dealing in cannabis
resin (whether by sale or other-
wise); or
(b) 1s concerned in the manage-
ment of any premises used for
any such purpose as aforesaid;

he shall be guilty of an
offence against this Act.”

Sec. 24, "(1) In this Aet the fol-
lowing expressions have the
meanings hereby assigned to
them respectively, that 1s to
say:--

"cannabis" (except where used
in the expression 'cannabis resin')
means the flowering or fruiting
tops of any plant of the genus
cannabls from which the resin has
not been extracted, by whatever
name they may be designated;

- "ecannabls resin" means the sep-
) arated resin, whether crude or
purified, obtalned from any plant
of the genus cannabis;..."
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The Dangerous Drugs (No. 2) Regulations 1964 (British)

Sec. 3. "A person shall not be in
possession of a drug unless he
1s generally so authorized or,
under thls Regulation, so 1i-
censed or authorised as a member
of a group, nor otherwlse than in
accordance with the provisions of
these Regulatlons and, in the case
of a person licensed or authorized
as a member of a group, with the
terms and conditions of his licence
or group authority."

Sec. 9. "(1) A person shall not be
in possession of a drug or prepar-
ation unless he 1s generally au-
thorised or, under this Regulation,
S0 licensed with the provisions
of these Regulations and, in the
case of a person licensed or au-~
thorlsed as a member of a group,
with the terms and conditions of
his licence of group authority."

Sec. 20. "For the purposes of these
Regulations a person shall be
deemed to be in possession of a
drug if it is in his actual cus-
tody or is held by some other
person subject to his control or
for him and on his behalf."

Immigration and Nationality Act

Sec. 212(a) Except as otherwise proe
vided in this Act, the following
classes of aliens shall be in-
eligible to receive visas and
shall be excluded from admission
into the United States:

(23) Any alien who has been con-
victed of a violation of, or a
conspiracy to violate, any law
or regulation relating to the
111icilt possession of or traffic
in narcotic drugs or marihuana,
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or who has been convicted of

a violation of, or a conspiracy

to violate, any law or regula-
tion governing or controlling

the taxing, manufacture, pro-
duction, compounding, transpor-
tation, sale, exchange, dispensing,
- giving away, importation, exporta-
tlon, or the possession for the
purpose of the manufacture, pro-
ductlon, compounding, transporta-
tion, sale, exchange, dispensing,
glving away, importation, or ex-
portation of oplum, coca leaves,
heroin, marihuana, or any salt
derivative or preparation of opium
or coca leaves, or isonipecaine

or any addiction-forming or ad-
diction-sustaining opiate; or any
alien who the consular officer or
immigration officers know or have
reason to believe 1s or has been
an illicit trafficker in any of
the aforementioned drugs;"

Sec. 241(a) Any alien in the United
States (including an alien crew-
man) shall, upon the order of the
Attorney General, be deported
who—

(2) entered the United States
without inspection or at any time
or place other than as designated
by the Attorney General or is in
the Unlted States in violation of
this Act or in violation of any
other law of the United States;

(9) was admitted as a nonimmigrant
and falled to maintain the nonim-
migrant status in which he was
admitted or to which it was changed
- pursuant to section 248, or to

- comply with the conditions of any
such status;

* e
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(11) 1s, or hereafter at any time
after entry has been, a narcotic
drug addict, or who at any time

has been convicted of a violation
of, or a conspiracy to violate,

any law or regulation relating to
the 1l1licit possession of or traf-
fic in narcotic drugs or mari-
huana, or who has been convicted

of a violation of, or a consplracy
to violate, any law or regulation
governing or controlling the taxing,
manufacture, production, compounding,
transportation, sale, exchange, dis-~
pensing, giving away, importation,
exportation, or the possesion for
the purpose of the manufacture, pro-
duction, compounding, transporta-
tion or exportation of opium, coca
leaves, heroin, marihuana, any

salt derivative or preparation of
oplum or coca leaves or isonipe-
caine or any addiction-forming or
addiction-sustaining opiate;"
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ISSUES PRESENTED

I. Whether respondents'.motion to terminate the
deportation proceedings should be granted.

II. Whether the deportation proceedings should
be terminated because the Government has not
sustalned its burden of proof by clear, un-
equivocal and convincing evidence that the
facts as alleged in each sepmerate baiis for
deportation are true.

III: Whether respondent John Lennon's conviction
under the British statute acts as a bar to his
application for permanent residente under

Sectlion 212(a)(23) of the Immigration and
Nationality Act.

IV: Whether Section 212(a)(23) 1s unconstitutional
as it relates to "illicit possession of
marijuana."”
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POINT I: RESPONDENTS' MOTION TO TERMINATE THE
BEPORATION PROCEEDINGS SHOULD BE
GRANTED.

A. The Service has violated its own
rules and should be prevented from
continuing such violation.

The Operations Instructions governing
the practice and procedures of the Immigration and

Naturalization Service provide as follows:

" _.an otherwise eliglible alien

who has not heretofore flled a

§245 application shall normally

be afforded an opportunity to

file such an application prilor

to the institution of deportatim

proceedings." Op. Inst. Sec.

245.1 (April 8, 1970).
These proceedings were begun after the respondents
filed third preference petitions. Therefore, 1t
is c¢lear beyond any doubt that Mrs. Yoko Lennon
came clearly within thils rule and 1t 1s amply
clear that the Government has wilifully disobeyed
its own regulatim 1n this case. This action by
" the Service goes beyond the exerclse of discretion
to disregard a rule safeguarding an allen's rights.

It appears settled that a Federal
District Court would have Jurlsdiection to grant

relief in the nature of mandamus if official con-
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duct has "gone so far beyond any rational exer-
cise of discretim..." and to compel an admini-
strative agency, even the United States Army, to

follow its own regulations. United States ex rel.

Schonbrun v. Commanding Officer, 403 F.2d 371

(2@ Cir. 1968); Felicilano v. Laird, 426 F.2d U424

(2é¢ Cir. 1970); Masslgnanl v. Immigration and

Naturalization Service, 313 F.Supp. 251, aff'd

438 F.2d 1276 (7th Cir. 1971).

¥et the respondents need not resort
to an action in the nature of mandamus when the
Government is on clear notice that 1t has failled
to follow its own regulations. The Specilal
Inquiry Officer 1is in a position to at once term-
inate the within proceedings on that ground alone:
that the respondents were not offered an opportunity
to apply for adjustment of status as required by
the Service's own Operations Instruction, supra;
moreover, the Service's fallure to comply with 1ts

own rules and regulati eis is a denial of due process

to the respondents. Unlted States ex rel. Rudick.
v. Laird, 412 F.2d 16 (24 Cir. 1969), Hammond v.
Lenfest, 398 F.2d 705 (24 Cir., 1968).

If this were the only violation of its
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own rules by the Service, the Speclal Inquiry
Officer might conceivably ignore such a violation
of practice, rules and regulations as "harmless
error." However, other violations of practice and
law have occurred; the respondents in this pro-
ceeding were 1in fact compelled to c ammence an
action in the nature of mandamus to compel the
District Director to perform another mandatory

act which was encompassed by the Service's own
rules and reghlations, namely, to adjudicate
respondents' third preference petitions, a duty
required to be performed by the Service by statute.

[See Lennon and ano. v. Marks, 72 Civ. 1784, U.S.

District Court, Southern District of N.Y., which
resulted in the Director's granting of respondents’
"third preference" petitions.]

The continued fallure to follow es-
tablished rules by the Service in this case, must
compel the Speclal Inquiry Officer to terminate
these pr cweedings as having been commenced and
maintained with the continued effect of denying
respondents the due process to whlch they are en-

titled by virtue of the United States Constitutlon.

12
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B. The Service has violated its own
invariable agency practice regard-
ing commencement of proceedings in
cases with humanitarlan aspects
and those with approved third pre-
ference petitions, and should be
prevented from continuing such
violation.

It is one of the most respected and
honored practices of the Immigration Service to
make every possible effort not to separate fami-
lies in any respect whatsoever. Respondents re-
spectfully requrest the Special Inquiry Officer
to take administrative notice of the fact that
cases involving the very young, the elderly, the
infirm, people who wlll be discriminated against
in other countries if deported, and those who are
parents of chlldren whose cases present humanltarian
aspects, are all the types of cases in which the
Service would normally deslst from commencing de-
portation proceedings, unless therw were some specilal
circumstances not normally present.

It is the respondents' contention that
it 1s the Service's lnvarlable policy that in a
case such as the present one, where an American
citizen c¢hild 1s in danger of losing her parents,
and where two American courts have awarded the

respondents custody upon the conditlon that the
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parents remain within the territorial bounds of
the Unlted States, the Service would decline to
commence deportation proceedings, but rather would
grant extensions of temporary stay or grant an
extended voluntary departure privilege to accom-
modate the humanitarian aspects of the case. In
the 1nstant case, the Service departed from this
invariable practice and humanitarian policy.
Although by letter dated May 1, 1972
the respondents, through counsel, attempted to
obtain information pursuant to Section 552 of the

Administrative Procedure Act, 5 U.S.C.A. §552

(commmnly known as the Freedom of Information Act),
the Government has failed to properly respond to
such letter and has indeed falled to supply the
information. Respondents are even now unable to
properly brief and argue thelr position, since
decislons by the Service not to commence deportation
proceedings against persons in the position of the
respondents are unpublished, and known to the Ser-
vice alone. This "invariable practice" (not to
commence deportation proceedings in a case like the

one herein) has been held by the Courts to be given

o
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great weight, unless unreasonable or flatly contrary

to the statute. United States ex rel. Knauff v.

McGrath, 181 F.2d 839 (24 Cir. 1950).

Nevertheless, the Service insists
on varying its "invariablk practice" in the case of
respondents alone, without apy Justifiable reason;
in fact, without any reason whatsoever.

The proceedings should be terminated
on this ground alone, and that the Special Inqulry
Officer has the power to so do is clear from the
statute and regulatims. 8 C.F.R. 242.7, 242.8

Moreover, an unvarled practice exists,
except in the case of exchange visitors, to
pefmit aliens who are the beneficlaries of approved
third preference petitions to remain in the United
States until their applicatlons for permanent resi-
dence can be flled administratively and adjudicated.
This practice was similarly not followed in this
case, where even the approval of the petitlons was
not forthcoming without Jjudicial intervention. The
institution of proceedings in such cases is a rarity,
partlicularly where the public interest in an artist

1s so pronounced.
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In view of the fact that a motion was
made by respondents on June 28, 1972 to defer con-
sideration on this point of law until the government
by a knowledgeable representative, 1s deposed as to
the subject matter of this point, peculiarly 1in the
knowledge of the Service and not avilable elsewhere,
we respectfully request permission to file a supple-

mentary brief on this point at a later date.

¢'» The Government has falled to show
a compelling state Interest in
excluding the respondents from the
United States.

The Supreme Court of the United States
has ruled that the First Amendment to the United
States Constitution guarantees the Amerlcan citiz-
enry the inalienable right to hear, read, and other-
wise recelve artistic communications free from gov-

ernmental Interference. E.g., Stanley v. Georgla,

394 U.S. 556; Caldwell v. United States, U434 F.2d
1081, (9th Cir. 1970.

In Mandel v. Mltchell, 325 F.Supp. 620

(E.D.N.Y. 1971), cert. granted U.S. (1971),

a case concernling the exclusion from thls country

16

b
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of a Marxist scholar by the Immigratlon and Natur-

alization Service, the Court Stated:

"The concern of the First Amendment
is not with a non-resident allen's
individual and pemsonal interest in
entering and beihg heard, but with
the rights of the citizens of the
country to have the alien enter and
to hear him explain and seek to de-
gend his views." 325 F.Supp. 620, at
31.

The Amerlcan public therefore has a
right, a Constitutional right, to enjoy the artis-
tic presence of the respondents herein; and prior
to the Government's exclusion of these two great
artists, the Government must demonstrate that a
compelling state interest will be served by ex-
cluding them and that there is no alternative other
than the drastic remedy of deportation. See

Shelton v. Tucker, 364 U.S. 479 (1960).

It goes without saying that no such
compelling state Interest has been demonstrated by
the Govern.ment in thls case, nor could it be shown.
On the contrary, the Government has, by approving
the respondents' third-preference applications,
conceded the great artistic worth of these to in-
diviliduals to the Amerlcan public and the American

scene, by its finding that they are artists "who
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because of thelr exceptional ability in the...arts

will substantially benefit prospectively the national

economy, cultural interests or welfare of the

United States." 8 U.S.C.A. 1153(2)(3).

D. Maintenance of these proceedings
prevents respondents from com-
plying with U.S. Court orders.

Whether the child Kyoko, a U.S.
citizen, 1s a necessary party to such proceedings
against her parents 1s debatable; nevertheless no
case has been decided squarely on polnt with the
within praceeding because in these proceedings court
custody orders are 1lnvolved which are not present
in the other decided cases.

The District Director (and after com-
mencement of deportation proceedings, the Special
Inquiry Offlcer) has the power, in his discretion
and on the basis of appealing humanitarian factors,
to cancel and terminate deportation proceedings.
The determination whether to withhold or terminate
deportation proceedings 1s clearly discretionary.

8 C.F.R. 242.7; Millan-Garcia v. INS, 343 F.2d 825

(9th Cir. 1965), vacated and remanded, 382 U.S. 69.
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In the present case, Kyoko, an Ameri-
can citizen, is being held incommunicado by her
natural father 1in conbempt of two court orders.

His only ally 1is the Immigration Service 1in this
contemptuous behavior. Respondents have been
awarded temporary custody of Kyoko wilth the strict
proviso that they ralse Kyoko within the territorial
11mits of the United States. A U.S. Circult Court
of Appeals has affirmed the custody order. The
Government, however, seeks to remove the respondents
on the ground that they have overstayed their time
in this country, not based on some objective fallure
on respondents' part but by first revoking their
permission to stay, for apprently no Justifiable
reason, and by then declaring them i1llegal over-
stays. The posture taken by the Service, that it
has no alternative but to enforce the law 1s

ironic, for the law requires the Service to grant
visitors the time necessary to accomplish their
temporary purposes, and mandates that this duty be
carried out with regard to human problems and human
dignity. The Service abrogated its duty in this

case. The fallure on the part of the Distriet Dir-
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ector to cancel these proceedings was a flagrant
abuse of hls discretionary powers under the Regula-
tions, in view of the compelling humanltarian in-
terests prevalling In this case. The fallure on the
part of the Special Inquiry Officer to terminate
these proceedlings woudd be, for the same reasons,

an abrogation of his discretlonary power, which
power can only be measured in degrees of humanitar-
ianlsm. The Service has, in the exercise of sound
administrative discretion, cancelled deportation pro-
ceedings for compasslonate or humanitarian reasons
in many cases because of an allen's health, age, or
family circumtances and no less a remedy 1s adequate
here.

The compelling and almost tragic family
clircumstances surrounding Kyoko and her natural
father's attempt to remain:in contempt of two Ameri-
can Court decrees until the Government has removed
her temporary guardians, warrants an exerclse of
special humanitarianism, and the respondents re-
spectfully suggest that the Special Inquiry Officer

so act in thils case.
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POINT II: THE DEPORTATION PROCEEDINGS SHOULD BE

TERMINATED BECAUSE THE GOVERNMENT HAS
NOT SUSTAINED ITS BURDEN OF PROOF BY
CLEAR, UNEQUIVOCAL AND CONVINCING
EVIDENCE THAT THE FACTS AS ALLEGED IN
EACH SEPARATE BASIS FOR DEPORTATION
ARE TRUE.

According to some of the older declslons,
where the allen's entry was unlawful, he had the
burden of establishing his right to remain. On the
other hand, where entry was lawful and deportation
is sought on the ground that by hls subsequent con=
duct the alien in question had lost the right to re-
main, as in the instant case, the view has been taken
that the burden is on the government to show that the
alien has committed some act or offense by whieh,
under the Immigration Act, he has lost hils right to

remain. Hughes v. Tropello, 296 F. 306 (3rd Cir.,

1924). In Hughes the Court held that the presumption
of innocence exists in the allen's favor and that

it is by virtue of the due process clause of the
Constitution that the burden l1ls placed upon the
Government to establish the facts warranting the

alien's deportation. See also United States ex rel.

Bilokumsky v. Tod, 263 U.S. 149, 44 S.Ct. 54 (1923),

Wood v. Hoy, 266 F.2d 825 (9th Cir., 1959), Rodriques
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