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The Honorable Kirstjen M . Nielsen
Secretary, Department of Homeland Security
800 K Street, NW, #1000
Washington, DC 20528
The Honorable L. Francis Cissna
U.S. Citizenship and Immigration Services
U.S. Department of Homeland Secu rity
20 Massachusetts Avenue NW, 4th Floor
Washington, DC 20529
Dear Secretary Nielsen and Director Cissna:
The American Society fo r Clinical Pathology (ASCP) is deeply concerned about the current state of U.S.
immigration policy. Du~ to a, severe shortage of pathologists (physicians) and non-physician laboratory
professionals, our nation' s clinical laboratories are finding it increasing difficult to staff their facilities.
Unfortunately, recent 'immigration policy changes by the U.S. Citizenship and Immigration Services
(USCIS) are hampering the efforts of U.S. clinical laboratories and medical facilities to provide our
nation' s patients with quality, timely pathology and laboratory services.
The ASCP is a 501(c)(3) nonprofit med ical specialty society representing over 100,000 members. Our
members are board certified pathologists (including medical examiners), other physicians, clinical
scientists (PhDs), certified medical laboratory scientists/technologists and technicians, and educators.
ASCP is one of the nation' s largest medica l sJjecia lty societies and is the world's largest organization
representing the field of laboratory medici ne and pathology. As the leading provider of continuing
education for pathologists and medical laboratory personnel, ASCP enhances the quality of the
profession through comprehensive educational programs, publications, and self-assessment materials.
As Governor Jeb Bush and Thomas F. M clarty, Co -Chairs of the Council of Foreign Relations Panel
on U.S. immigration pol icy, noted in the ir report, U.S. Immigration Policy, the United States has
" reaped tremendous benefits from opening its doors to immigrants, as well as to students, skilled
employees and others who may only live in the country for shdrter periods of t ime ." 1
Unfortunately, "the continued inability of the Unit ed States to develop and enforce a workable
system of immigration laws threa t ens to undermine these achievements," they warned .
Per the federa l Clinical Laboratory Improvement Amendments (CUA) of 1988 (See 42 CFR 1487), our
nation's clinical laboratories, including those located in ·o r affiliated with hospitals, medical systems, and
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medical schools/laboratory professional t raining programs, are required to be adequately staffed with
pathologists and laboratory professionals qualified to perform high complexity laboratory testing. For
years, however, the fields of pathology 2 and laboratory medicine 3 have suffered from a shortage of
qualified staff, and satisfying this CLIA con dition has long been a challenge. As a result, employment
options utilizing fore ign-born individuals on non-immigrant visas, specifically H-1B visas, have been
important tools to help clinical laboratories meet their obligations to quality patient care . Data from the
National Resident Matching Program indicates that for the specialty of pathology, approximately 33%
percent of current medical residents are non-US citizen International Medical Graduates. This means
that our nation' s patients and medical syst ems rely heavily on pathology services provided by non-U.S.
citizens.4 This is the highest rate of any major medical specialty, including internal medicine, pediatrics,
family medicine and neurology. In addition, more than 18 percent of U.S. clinical laboratories require
the services of foreign-born laboratory professionals 5 when they are unable to find qualified Americans
to fill t hese jobs. Although foreign national physicians and scientists may train in the Un ited States on J1 visas, at the conclusion of formal training the terms of that visa require the trainee to return to his/he r,
native country. Via the Conrad program, which offers a limited number of waivers of the two-year home
residency requirement, physicians who sign contracts at federally qualified health centers are allowed to
transfer to H-1B visas and serve the American people as fully qualified and boarded physicians, but

pathologists rarely qualify for such programs.
While some non-physician laboratory professionals have had success accessing some of the severely
limited number of H-18 visas, the situatio n for pathologists has been more problematic. Many of the
routes available to physicians are not viable options for hiring pathologists who are not U.S. citizens or
permanent residents. For example, pathology is not an eligible physician specialty within the National
Public Health Service Corps.6 Moreover, physician specialists, such as pathologists, have fewer
employment visa and waiver options (J -1), often limiting employment opportunities to primary care
physicians who can more easily gain access to career opportunities in federally under-served areas or
qualified medical centers.
Unfortunately, USCIS' s recent imm igration policies--which significantly increases the likelihood that
pathologists and laboratory professionals on J-1, H-1B, and other visas could lose their immigration
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status--complicates this task. Due to the insufficient numbers of employment-based visa options, many
employees find themselves stuck in an immigration processing limbo lasting years, if not more than a
decade. ASCP is concerned that USCIS policy changes impose unnecessary costs and burdens on
employers and their employees. Moreover, it is fundamentally unfair and inappropriate to change the
rules for adjudicating applications after they have been submitted.
USCIS has issued several policy memoranda over the past year that have made things even worse by
creating a confusing, arbitrary, and inconsistent adjudications process. Such developments threaten
patient care and exacerbate our nation' s shortages of pathologists and laboratory professionals. In
many cases, international employees were educated or trained here, receiving their academic degrees
or completing their medical residencies or clinical training in the United States. For pathologists, these
training positions are funded heavily by the Centers for Medicare & Medicaid Services (CMS),
representing a significant financial investment by the Un ited States. Our nation' s patients would benefit
more from these investments if foreign-born pathologists, as well as laboratory professionals, were
better able to extend their stays in the United States to provide critical pathology and clinical laboratory
serices.
Foreign-born pathologists and laboratory professionals are currently experiencing the following
challenges :
•

Inconsistent Immigration Decisions: On October 23, 2017, USCIS rescinded its long-standing
" deference" policy which ensured consistent immigration decisions by the government unless
there was a material change in facts or there was an error in the prior government decision .
Now, adjudicators can disagree with multiple prior approvals without explanation .

•

Uncertainty about Req uired Information: The USCIS issued a memorandum on July 13, 2018,
enabling adjudicators to deny petitions or applications on the basis that the " in itial evidence"
was not properly submitted-de spite the fact that the agency has yet to offer any guidance to
adjudicators or the public on how to apply this policy. This inappropriately adds ambiguity and
inconsistency to adjudications. As a result, clinical laborato ries now are unable to determine
whether a work visa petition approved last month would be approved if an identical application
to extend an employee' s status was submitted today. This challenge is especially problematic
for laboratories that hire H-1B professionals as the government has narrowed the eligibility
criteria without issuing guidance to adjudicators or the public.

•

Revoked Status for Spouses : USCIS is soon expected to revoke wo rk authorization eligibility for
the spouses (H-4 status) of H-18 employees. These spouses are often skilled professionals as
well and these actions undermine the ability of American employers to access highly skilled
employees. As other nations allow these international professionals to work there, denying
spouses the ability to work in th e Un ited States undermines our nation' s competitiveness.

•

Commencement of Removal Proceed ings: USCIS recently announced that it will place a legal
immigrant in removal (deportation) proceedings if his or her application to change or extend
status is denied and he or she does not have another underlying lawful status. Non-immigrant
pathologists and laboratory professionals are concerned that they could face removal
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proceedings even if they have complied with immigration laws and intend to promptly depart
the country. ASCP is further concerned these policies could inappropriately trigger the 3- and
10-year re-entry bars through no fault of the international professional.
•

Uncertainty Regarding Practical Training for International Students: USCIS's current regulatory
agenda indicates that the agency is planning on changing its regulations to restrict or eliminate
the ability of foreign students to work after completing their degree studies by limiting optional
practical training for students in critical science, technology, engineering and math (STEM)
fields. This proposal is of great concern to the laboratory sector as these fields are critical to the
education and training of pathologists and laboratory professionals.

At a time when the number of job vacancies is reaching historic highs due to labor shortages, now is not
the time to restrict the access of U.S. clinical laboratories, hospital-based systems, and academic medical
centers to the skilled pathologists and laboratory professionals needed to provide quality patient care .
As the federal government undertakes a review of our nation's immigration policies, it must avoid
making changes that interfere with patient access to quality, prompt pathology and clinical laboratory
services; disrupt the lives of highly trained pathologists and laboratory professionals; and inflict
economic harm on U.S. clinical laboratories.
ASCP appreciates the opportunity to provide comment on this matter. If we can be of any assistance,
please do not hesitate to contact me or Matthew Schulze, Director, ASCP Center for Public Policy, at
(202) 735-2285 .
Sincerely,

~?.~
Melissa P. Upton, MD, FASCP
President, ASCP

