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DISCUSSION: The application was denied by the District Director, Miami, Florida, who certified his
decision to the Administrative Appeals Office (AAO) for review. The District Director's decision will be
withdrawn, and the matter will be remanded to him for further action.

The applicant is a native and citizen of Venezuela who filed this application for adjustment of status to that of
a lawful permanent resident under section 1 of the Cuban Adjustment Act (CAA) of November 2, 1966. The
CAA provides, in pertinent part:

[T]he status of any alien who is a native or citizen of Cuba and who has been inspected and
admitted or paroled into the United States subsequent to January 1, 1959 and has been physically
present in the United States for at least one year, may be adjusted by the Attorney General, (now
the Secretary of Homeland Security, (Secretary)), in his discretion and under such regulations as
he may prescribe, to that of an alien lawfully admitted for permanent residence if the alien makes
an application for such adjustment, and the alien is eligible to receive an immigrant visa and is
admissible to the United States for permanent residence. The provisions of this Act shall be
applicable to the spouse and child of any alien described in this subsection, regardless of their
citizenship and place of birth, who are residing with such alien in the United States.

The District Director determined that the applicant was not eligible for adjustment of status as the spouse of a
native or citizen of Cuba, pursuant to section 1 of the CAA of November 2, 1966, because she and her spouse are
not residing together. See District Director’s Decision dated July 16, 2004.

The record reflects that on November 15, 2001, at Coral Gables, Florida, the applicant married

a native and citizen of Cuba whose immigration status was adjusted to that of a lawful permanent
resident of the United States, pursuant to section 1 of the CAA. Based on that marriage, on April 4, 2002, the
applicant filed for adjustment of status under section 1 of the CAA.

The record of proceedings reveals that a former District Adjudications Officer (DAO) who was arrested and
subsequently convicted for his involvement in a marriage fraud scheme, provided the applicant with a stamp
indicating that permanent residence status had been granted effective November 15, 2001. On May 27, 2004,
the District Office issued a Notice Reopening Adjustment of Status Proceedings and a new appointment
notice was forwarded to the applicant in order to appear before Citizenship and Immigration Services, (CIS)
for an interview regarding the application for permanent residence.

On July 16, 2004, the applicant appeared before CIS for an interview regarding her application for permanent
residence. During the interview, she stated that she had paid an individual $150.00 in order to obtain a letter
to appear for an adjustment interview on a date that was earlier than the date of her initial scheduled
interview. In addition she stated that her spouse, did not accompany her to the interview because
she did not know that he was required to attend the interview. Furthermore the applicant stated that her
spouse did not appear at any interview with the Service. F inally the applicant stated that she did not know
that a divorce decree between herself and had been issued by the Circuit Court of the Eleventh
Judicial Circuit in and for Miami-Dade Country, Florida on December 19, 2003.

On notice of certification, the applicant was offered an opportunity to submit evidence in opposition to the
District Director's findings. In response to the notice of certification counsel submits a brief and numerous
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documents to establish that the marriage between the applicant and-was bona fide. In his brief
counsel asserts that the applicant was not informed of her right to request a hearing before an immigration
judge pursuant to 8 C.F.R. § 246.1 and was never provided with a Notice of Intent to Rescind her lawful
permanent residence status. In addition, counsel states that the former DAO conducted an adjustment
interview and granted permanent resident status to the applicant based on the fact that the she was entitled to

adjust status as the spouse of a Cuban citizen at the time of the interview. Furthermore, counsel states that
-presence was not mandatory for adjustment under section 1 of the CAA of November 2, 1996,
and that the requirement for appearance by the spouse of a beneficiary applies only to adjustments under
section 245 of the Act. Counsel finally states that the fact that a former DAO provided the applicant with her
approval stamp is irrelevant, because when she attended the interview she was entitled to adjust her status and
was in possession of evidence that substantiated her eligibility for adjustment of status.

Counsel’s assertion that the applicant’s spouse presence at the adjustment interview was not mandatory is not
persuasive. The interview notice states that the applicant’s spouse must appear with her for the interview. In
addition, the adjudicator’s field manual states that the interviewing procedures and techniques for applicants
under the CAA are essentially the same as those for section 245 interviews. With regard to her eligibility at
the time of the interview, the record of proceedings does not contain notes regarding her adjustment of status
interview and does not indicate what information was submitted at that time to establish whether the she was
eligible for aﬂjustment of status pursuant to section 1 of the CAA on September 3, 2002. 4

The AAO concurs with counsel’s assertion regarding the proper procedures for rescinding lawful permanent
resident status and finds that the District Director did not follow the procedures as described in 8 C.F.R. §
246.1. The applicant was given a appointment for a de novo interview regarding her application for
adjustment of status. Based on a divorce decree issued on December 19, 2003 which terminated the marriage
between the applicant and - the District Director concluded that the applicant was ineligible for
adjustment of status pursuant to section 1 of the CAA.

The regulation at 8 C.F.R. § 246.1 states:

If it appears to a district director that a person residing in his or her district was not in fact
eligible for the adjustment of status made in his or her case, or it appears to an asylum office
director that a person granted adjustment of status by an asylum officer pursuant to 8 C.F.R. §
240.70 was not in fact eligible for adjustment of status, a proceeding shall be commenced by
the personal service upon such person of a notice of intent to rescind, which shall inform him
or her of the allegations upon which it is intended to rescind the adjustment of his or her
status. In such a proceeding the person shall be known as the respondent. The notice shall
also inform the respondent that he or she may submit, within thirty days from the date of
service of the notice, an answer in writing under oath setting forth reasons why such
rescission shall not be made, and that he or she may, within such period, request a hearing
before an immigration judge in support of, or in lieu of, his or her written answer. The
respondent shall further be informed that he or she may have the assistance of or be
represented by counsel or representative of his or her choice qualified under part 292 of this
chapter, at no expense to the Government, in the preparation of his or her answer or in
connection with his or her hearing, and that he or she may present such evidence in his or her
behalf as may be relevant to the rescission.
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In rescission proceedings, the Government bears the burden of proving ineligibility for adjustment of status
by clear, unequivocal, and convincing evidence. Waziri v. INS, 392 F.2d 55 (9th Cir. 1968); Matter of

Pereira, 19 I&N Dec. 169 (BIA 1984).

The applicant in the present case was issued an I-94 granting permanent resident status. That status has not
been rescinded through proper procedures. The District Director’s decision will be withdrawn and the record
will be remanded to him in order to comply with the regulations at 8 C.F.R. § 246.1.

ORDER: The District Director's decision is withdrawn. The matter is remanded to him for further action
consistent with the foregoing discussion.



