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DISCUSSION: The application was denied by the Orlando, Florida Field Office Director, who 
certified her decision to the Administrative Appeals Office (AAO) for review. The field office 
director's decision will be withdrawn and the matter remanded for entry of a new decision. 

The applicant is a native and citizen of Cuba who filed this application for adjustment of status to 
that of a lawful permanent resident under section 1 of the Cuban Adjustment Act (CAA) of 
November 2, 1966. The C M  provides, in part: 

[Tlhe status of any alien who is a native or citizen of Cuba and who has been inspected 
and admitted or paroled into the United States subsequent to January 1, 1959 and has 
been physically present in the United States for at least one year, may be adjusted by the 
Attorney General, (now the Secretary of Homeland Security, (Secretary)), in his 
discretion and under such regulations as he may prescribe, to that of an alien lawfully 
admitted for permanent residence if the alien makes an application for such adjustment, 
and the alien is eligible to receive an immigrant visa and is admissible to the United 
States for permanent residence. 

A review of the record reveals the following facts and procedural history. The applicant was paroled 
into the United States on October 28, 2002, pending proceedings. He filed a Form 1-485, 
Application to Register Permanent Residence or Adjust Status, on December 10, 2003, seeking to 
adjust his status pursuant to section 1 of the C M .  The record shows that the applicant was on a 
boat boarded by the United States Coast Guard in Bahamian Territory on August 8, 2004. The 
applicant was paroled into the United States pending asylum proceedings on August 27, 2004. 

The field office director denied the application on July 8, 2009, determining that the application had 
been terminated by the applicant's departure from the United States on or around August 8, 2004. 
The field office director cited the regulation at 8 C.F.R. 9 245.2(a)(4)(ii)(B) which states in pertinent 
part: 

The travel outside of the United States by an applicant for adjustment who is not 
under exclusion, deportation, or removal proceedings shall not be deemed an 
abandonment of the application if he or she was previously granted advance parole by 
the Service for such absences, and was inspected and paroled upon returning to the 
United States. 

The field office director found that since the applicant had not sought or been granted advance parole 
when he left the United States on or around August 8, 2004, his action terminated the Form 1-485 
application filed on December 10, 2003. 

The AAO observes that the correct regulation to apply in this matter is the regulatory section at 
8 C.F.R. 3 245.2(a)(4)(iii) which states in pertinent part: 

Under the Act of November 2, 1966. If an applicant who was admitted or paroled 
subsequent to January 1, 1959, later departs from the United States temporarily with 
no intention of abandoning his or her residence, and is readmitted or paroled upon 
return, the temporary absence shall be disregarded for purposes of the applicant's 
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"last arrival" into the United States in regard to cases filed under section 1 of the Act 
of November 2,1966. 

As the applicant in the present matter is seeking adjustment under the CAA and not under section 
245 of the Act, the applicant is not subject to the restrictions identified by the district director. 
Rather the applicant falls under the regulation at 8 C.F.R. 3 245.2(a)(4)(iii). 

The AAO notes that the field office director did not determine whether the applicant's departure 
from the United States was an intentional abandonment of his residence or not. In addition, the 
director did not make any further findings regarding whether the applicant is, otherwise, eligible for 
adjustment under the provisions of the CAA. Nor did the district director address whether the 
applicant merits a favorable exercise of discretion. Thus, the matter must be remanded for the 
director to address these issues. Pursuant to section 291 of the Immigration and Nationality Act, 
8 U.S.C. § 1361, the burden of proof is upon the applicant to establish that he is eligible for 
adjustment of status. Accordingly, the AAO withdraws the district director's decision and remands the 
matter for continued processing of the applicant's Form 1-485, which includes, but is not limited to, 
further review of the applicant's eligibility in light of the regulation at 8 C.F.R. 9 245.2(a)(4)(iii) 

ORDER: The director's decision is withdrawn. The matter is remanded to the director for entry 
of a new decision on the applicant's Form 1-485. 


