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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The New York, New York District Director ("the director") denied the application,
and certified her decision to the Administrative Appeals Office (AAO) for review. The director's
decision shall be affirmed. The application will remain denied.

The applicant is a native and citizen of Cuba who filed this application for adjustment of status to
that of a lawful permanent resident under section 1 of the Cuban Refugee Adjustment Act (CAA),
Pub. Law No. 89-732 (Nov. 2, 1966). The CAA provides, in part:

[T]he status of any alien who is a native or citizen of Cuba and who has been inspected and
admitted or paroled into the United States subsequent to January 1, 1959 and has been
physically present in the United States for at least one year, may be adjusted by the [Secretary of
Homeland Security], in his discretion and under such regulations as he may prescribe, to that o f
an alien lawfully admitted for permanent residence if the alien makes an application for such
adjustment, and the alien is eligible to receive an immigrant visa and is admissible to the United
States for permanent residence[.]

The inadmissibility grounds of section 212 of the Immigration and Nationality Act ("the Act"), 8
U.S.C. §1182, apply to applicants for adjustment of status under section 1 of the CAA, with the
exception of sections 212(a)(4), (a)(5) and (a)(7) of the Act. See Matter ofMesa, 12 I&N Dec. 432
(Dep. Assoc. Comm'r 1967). Section 212(a)(2)(A) ofthe Act states, in pertinent part:

(i) In general.-Except as provided in clause (ii), any alien convicted of, or who admits having
committed, or who admits committing acts which constitute the essential elements of-

* * *

(II) a violation of (or a conspiracy or attempt to violate) any law or regulation of a
State, the United States, or a foreign country relating to a controlled substance (as
defmed in section 102 of the Controlled Substances Act (21 U.S.C. 802)), is
inadmissible.

Regarding the ability to waive a ground of inadmissibility under section 212(a)(2)(A) of the Act,
section 212(h) states, in pertinent part:

The [Secretary of Homeland Security] may, in his discretion, waive the application of
subparagraphs (A)(i)(I), (B), (D), and (E) of subsection (a)(2) and subparagraph (A)(i)(II) of
such subsection insofar as it relates to a single offense of simple possession of 30 grams or
less o fmarijuana . . .

The applicant is a native and citizen of Cuba who was paroled into the United States in 1980. In
1987, the applicant was convicted of criminal sale of a controlled substance in the State of New
York, and sentenced to a term of incarceration of three years to life. In 1989, the applicant was
convicted of criminal possession o fa controlled substance in the State ofNew York and sentenced to
a term of imprisonment of one year. The applicant filed the instant application to adjust status (Form
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1-485) on March 21, 2011. The director denied the application on September 12, 2011 because the
applicant's convictions for sale and possession of a controlled substance render him inadmissible to
the United States pursuant to section 212(a)(2)(A)(i)(II) of the Act, and he is ineligible for a waiver
of his inadmissibility under section 212(h) of the Act. The director also noted that the applicant's
positive factors were outweighed by the negative factors when considering whether the applicant's
Form I-485 should be approved as a matter of discretion. The director certified her decision to the
AAO for review and notified the applicant that he had 30 days to supplement the record with any
evidence that he wished the AAO to consider. In response, the applicant has submitted a statement
as well as evidence that he asserts shows his rehabilitation,

The AAO reviews these proceedings de novo. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).
The applicant's criminal convictions are not in dispute; he has been convicted of two controlled
substance violations under the laws of the State of New York that make him inadmissible under
section 212(a)(2)(A)(i)(II) of the Act. As noted by the director, a waiver of his inadmissibility is not
available to the applicant because his controlled substance violations did not involve mere
possession of 30 grams or less of marijuana. Accordingly, the applicant is ineligible to adjust his
status to that of a lawful permanent resident under section 1 of the CAA.

In these proceedings, the petitioner bears the burden ofproofto establish his eligibility for the benefit he
is seeking. Section 291 ofthe Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The director's decision is affirmed. The application remains denied.

As the applicant is statutorily ineligible to adjust his status, we need not discuss whether his application
should be approved as a matter of discretion.


