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DISCUSSION: The application was denied by the District Director, Washington, D.C. and is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of the Philippines who is seeking to adjust her status to that of lawful
permanent resident under section 13 of the Act of 1957 (“Section 13™), Pub. L. No. 83-316, 71 Stat. 642, as
modified, 95 Stat. 1611, 8§ U.S.C. § 1255b, as the spouse of an alien who performed diplomatic or semi-
diplomatic duties under section 101(a)}!5XGXi) of the Immigration and Nationality Act, 8 U.S.C. §
1101(@)(15XG)().

The district director denied the application for adjustment of status after determining that the applicant’s spouse
had failed to demonsirate that compelling reasons prevent his return to the Philippines or that his adjustment is in
the national interest of the United States. Decision aof District Director daied November 5, 1999.

On appeal, counsel submits additional evidence showing that violent conflict between the government and
commugiist insurgents continues in the Phifippines. Counsel contends that the applicant’s application for
adjustment under Section 13 is analogous to an application for asylum in which the asylum applicant fears harm
by a non-governmental actor the government is unable or unwilling to control. Counsel asserts that in spite of no
specific threat to the principal applicant and his family, they will remain at risk of harm until the communist
insurgency is “totally and finally eliminated” from the Philippines.

Section 13 of the Act of September 11, 1957, as amended on December 29, 1981, by Pub. L. 97-116, 95 Stat.
1161, provides, in pertinent part:

(a) Any alien admitted to the United States as a nonimmigrant under the provisions of either
section 101(a){( 15X AXi) or (i) or 101(a)(1SHGXi) or (i1) of the Act, who has failed to maintain a
status under any of those provisions, may apply to the Attorney General for adjustment of his
status to that of an alien lawfully admitted for permanent residence.

{b) If, after consultation with the Secretary of State, it shall appear to the satisfaction of the
Attorney General that the alien has shown compelling reasons demonstrating both that the alien
is unable to retum to the country represented by the government which accredited the alien or the
member of the alien's immediate family and that adjustment of the alien's status to that of an
alien lawfully admitted for permanent residence would be in the national interest, that the alien is
a person of good moral character, that he is admissible for permanent residence under the
Immigration and Nationality Act, and that such action would not be contrary to the national
welfare, safety, or security, the Attorney General, in his discretion, may record the alien's fawful
admission for permanent residence as of the date [on which] the order of the Attorney General
approving the application for adjustment of status is made.

8 US.C. § 1255(b).

Pursuant to 8 C.F.R. § 245.3, eligibility for adjustment of status under Section 13 is limited to aliens who were
admitted into the United States under section 101, paragraphs (a)}(15)(A)1), (a)}(15XAX1), (@)(15XG)(i), or
(a)15)(G)(ii) of the Act who performed diplomatic or semi-diplomatic duties and to their immediate families, and
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who establish that there are compelling reasons why the applicant or the member of the applicant's immediate
family is unable to return to the country represented by the government that accredited the applicant, and that
adjustment of the applicant's status to that of an alien lawfully admitted to permanent residence would be in the
national interest. Aliens whose duties were of a custedial, clerical, or menial nature, and members of their
immediate families, are not eligible for benefits under Section 13.

The legislative history for Section 13 reveals that the provision was intended to provide adjustment of status for a
“limited class of . . . worthy persons . . . left homeless and stateless™ as a consequence of “Communist and other
uprisings, aggression, or mvasion” that have “in some cases . . . wiped out” their governments. Statement of
Senator John F. Kennedy, Analysis of Bill to Amend the Immigration Nationality Act, 85th Cong., 103 Cong. Rec.
14660 (August 14, 1957). The phrase “compelling reasons” was added to Section 13 in 1981 after Congress
“considered 74 such cases and rejected all but 4 of them for failure to satisfy the criteria clearly established by the
legislative history of the 1957 law.” H. R. Rep. 97-264 at 33 (October 2, 1981).

A review of the record establishes that the applicant is not an immediate family member of an alien whose
Section 13 adjustment application has been approved. The applicant’s spouse’s adjustment application was
denied, and an appeal of that denial has been dismissed. Therefore, the applicant is not eligible for adjustment
under Section 13. Pursuant to section 291 of the Act, 8 U.S.C. 1361, the burden of proof is upon the applicant to
establish that she is eligible for adjustment of status. The applicant has failed to meet that burden. Accordingly,
the appeal will be dismissed.

ORDER: The appeal is dismissed.



