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DISCUSSION: The application was denied by the Field Office Director, St. Albans, Vermont and a
subsequent appeal was remanded by the Administrative Appeals Office (AAO) for consideration as a
motion to reconsider. Upon review, the field office director again denied the application and certified
her decision to the AAO for review. The matter will be remanded to the Field Office Director for further
processing.

The applicant is a nalive and citizen of Kenya who 1s seeking 1o adjust her status to that of lawful
permanent resident under section 13 of the Act of 1957 (“Section 13”), Pub. L. No. 85-316, 71 Stat. 642,
as modified, 95 Stat. 1611, 8 U.S.C. § 1255b, as the immediate relative of an alien who performed
diplomatic or semi-diplomatic duties under section 101(a)(15XG)(i) of the Immigration and Nationality
Act, 8 U.S.C. § T101(@)(15)(G)().

The field office director initially denied the applicant’s mother’s application for adjustment of status alter

determining that the applicant’s mother had failed to demonstrate that compelling reasons prevent her
return to Kenya and that her adjustment to lawful permanent resident would be in the national interest of
the United States. The field office director improperly informed the applicant that she did not have the
right to appeal her decision. In a late-filed appeal, the applicant, through counsel, questioned the field
office director’s determination that she did not have appeal rights and included an additional statement
from the applicant’s mother asserting that compelling reasons prevented her return to Kenya and that her
adjustment would be in the national interest of the United States.

In its prior decision, the AAQ withdrew the field office director’s decision relating to the applicant’s
mother and remanded the matter for the field office direclor to treat the iate appeal as a motion. The
field office director again denied the application determining that the applicant’s mother had failed to
demonstrate that compeliing reasons prevent her return to Kenya and that her adjustrient of status to that
of a lawful permanent resident would be in the national interests of the United States. The field office
director certified her adverse decision to the AAQO as instructed. In 4 separate decision, the AAO again
withdrew the field office director’s decision relating to the applicant’s mother and again remanded the
matter for additional processing of the application. As the applicant in this matter is an immediate
family member whose eligibility for adjustment under Section 13 is derived from the eligibility of her
mother, her application must also be remanded for the field office director to consult with the Secretary
of State as set out in section 13 of the Act of September 11, 1957, as amended on December 29, 1981,
by Pub. L. 97-116, 95 Stat. 1161. 8 U.S.C. § 1255b(b).

For the reasons discussed above, the matter will be remanded to the field office director to consult
with the Secretary of State and then enter a new decision into the record. The field office director
may request any additional evidence deemed necessary 1o assist her with the determination. Pursuant
1o section 291 of the Act, 8 U.S.C. 1361, the burden of proof is upon the applicant to establish that she is
eligible for adjustment of status.

ORDER: The director’s certification decision is withdrawn; however, because the petition is not
approvable, the petition is remanded to the field office direcior to consult with the
Secretary of State and issue a new decision into the record. If the director’s decision is
again adverse to the applicant, it is to be certified to the Administrative Appeals Office
for review.




