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PATifl£C O g lOtfffice: NATIONAL BENEFITS CENTER 

INRE: Applicant: 

U,S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Admin_istrative Appeals Office (AAO) 
20 Massachusetts Ave.:. N.W., M_S 2090 
Washington, DC 20529-2090 

U.S. Citizenship · 
and lm.inigration 
Services 

FILE: 

APPLICATION: Application for Status as a Permanent Resident P~Jrsu.~nt . to Section l3 of the 
Immigration and Nationality Act of 1957, Pub. L. No. 85-316, 71 Stat. 642, as amend¢d. 

ON BEHALF OF APPLICANT: 

iNSTRUCTIONS: 

EMlos¢d please find the decision of the Administrative Appeals Office in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you, seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, r~spectively. AllY motion must t:>e filed on a Notice of Appeal or Motion (Form 1~290B) 
within 33 days of the date of this declsioo, :rh~a,se review the Form I.,.290B instructions at 
http://www.uscis.gov/forms for the latest ,infotinatioii on fee, filing location, and other requirements. 
See also 8 C.P.R. § 103.5. Do not tile a motion directly with the AAO. 

Tb.®kyou, 

www;uscis;gov 



(b)(6)

NON-PRECEDENT DECISION 

.Page 2 

DISCUSSION: The application was denied by the Director; Nationall3en~fits Center. Tb.e matter is 
now before the Adinimstrative Appeals Office ( AAO) on appeal. . The appeal will be <lismissed. 

The applicru:)t is a dtizen of Madagascar who is seeking to adjust her status to that of lawful permanent 
resident under section 13 of the Act of 1957 ("Section 13"); Pub. L. No. 85.o.31(), 71 Stat.·642, as 
amended, 95 Stat. 1611, 8 U.S.C. § 1255b, as an alien who petfortned diplomatic or serni .. diplomatic 
duti~s UIJ.der section 101(a)(15)(G)(i) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1101(a)(l5)(G)(i). 

The director denied the application for adjustment of status after deterrtrinihg.that the applicant had .filed 
the adjustment of statlJ.s applic::~.t1on while she was still maintaining diplomatic status and that the 
applicant had not established that compelling reasons preyent her return to Madagascar. Tb.~ director 
also noted that on January 26, 2013, the tJ.S. Department of State issued its opinion tecofiliiiending .that 
tb~ applica,nt' s adjustment application be denied because the applicant presented no compelling reasons 
why she ca.nn6ttetu.tn

1

to Mad<i.gascar. Decision of the Director, dated. March 19, 2013. · 

the: director also denied the application o(the applicant's spoU.se ( 
and cbil<Jren ~ , who each 
submitted an Applicatiori to Register Permanent Residence or Adjust Statu.s (Form I-485) W!der Section 
13 as dependent derivatives of the applicant. The director issued separate decisions denying these 
applications. The dependents have each submitted a Form I-290B, Notice of Appeal or Motion 
appealing the decision. The AAO will issue a separnt~ dedsion for each of the dependents . 

. On April 22, 2013, counsel for the applicant submitted a Form I-290:13, Notice of Appeal or Motion. 
Counsel. asserts tb.at the applicant has compelling reasons wby she cannot return to her colJI!try. 
Coun5el claims that the applicant was no longer in diplomatic status at the time she filed her application 
because the applicant's cl i plomatic status terrtrinated on the day she retired as the of the 

· Perr:p._cm:ent Mis.sion on M~trch 30, 2010. Counsel argues that although the apP;licant's employment with 
the mission continued m1til September 30, 2010 (six months after her alleged retirement), the applicant' 
''ceased her diplomatic status on March 30, 2010 when she formally surrendered her hooks, records, 
desk, equipment, and her signatory powers to the to the new 
Her time from March 30, 2010 to September 30, 2010 was not in diplomatic employment, but was 
rather tba.t of a retired· c;:mployee retu.rning to their fofll1er compcmy to assist the new person ::~.djust to 
their new position and to make sure that the running of the financial affairs of the Mission continued 
smoothly through the transition of diplomatic officers." ' · 

Section 13 oftbe Act of September 11, 1957, as amended on December 29, 1981, by Pub. L. 97-lJ(j, 95 
Stat. 1161}provides, in pctiinent part: 

(a) Apy alien admitted tQ the United States as a noni:rnmigrapt under th~ provi~ions of 
either .section 101 (a)(15)(A)(i) ot (ii) or 101(a)(15)(G)(i) or (ii) of the Act, who haS 
failed to maintain a status under any of those provisions, m,ay apply to the [Department 
ofHorrieland Security] for adjustment ofhis statu.sto that of an alien lawfully adrnitfed 
for permanent residence. 
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(b) If, after consultation with the Secretary of State, it shall appear to the satisfaction of 
.the [Department of Homeland Security] that the alien has shown compelling reasons 
demonstrating both that the alien is unable to retm:n to the country represented by the· 
government which accredited the alien or the member of the ali~n's immediate family · 
and that adjustment of the alien's status to that of an alien lawfully admitted for ·· 
permanent residence would be in the national interest, that the alien is a person of good 
moral character, that he is admissible for permanent residence under the Immigration 
and Nationality Act, @d that such action would not be contrary to the national welfare, 
safety, or secUrity, the [Department of Homeland Security], in its discretion, may record 
the alien's laWful admission for permanent residence as of the date [on which] the order . 
of the [Department of Homeland Security] approving the application for adjustment of 
status is made. 8 U.S.C. § 1255b(b). 

PurSU.l:l.llt to 8 C.F.R. § 245.3, eligibility for adjustment of status under Section 13 is limited to aliens 
who were adutitted into the United States under s_ection 101, paragraphs (a)(15)(A)(i), (a)(15)(A)(ii), 
(a)(15)(G)(i), or (a)(15)(G)(ii) of the Act who performed diplomatic or semi-diplomatic duties and to 
their immediate families, and who establish that there are compelling reasons why the applicant or the 
member of the · applicant's immediate family is unable to retl,llll to the country represented by the 
government th.at ~ccredited the applicant, and that adjustrileiit of the applicant's status to that of an alien 
lawfully admitted to permanent residence would be in the national interest. Aliens, whose duties were 
of a custodial, clerical, or menial nature, and members of their immediate families, are not eligible for 
benefits under Sec~ion 13. 

In addition, ail applicant for adjus_tment of status under Section 13 must not be maintaining diplomatic 
status in order to apply fot adjusttnent under Section 13; th\is, his Of her status must be terminated prior 
to tbe date on which the adjustment application is filed. Pursuant to 8 . C.F.R.§ 214.2(a), an alien 
admitted under section 101(a)(15)(G)(i) of the Act maintains that status "for the duration of the period 
for-which the alien continues to be recognized by the Secretary of State as being entitled to that status." 
Therefore, the authority to determine the date of termination of stll.tus under section 101(a)(15)(G)(i) of 
the Act rests e~clusively with the State Department. 

Pursuant to 8 C,F._R.§ 214.2(a), an alien admitted under section 101(a)(15)(A)(ii) or 101(a)(15)(G)(i) or 
(ii) of the Act mcillltajns that status "for the duration of the period for which the alien continues to be 
reeognized by the _ Secretary of State as being entitled to that status.'' Thus, the authority to detetniine 
the date of termination of status under section 101(a)(15)(A)(i) of the Act rests exclusiyely With the 
State Department. Art appliq!,tion for adjustment of status under Section 13 filed while the applicant is 
maintaining diplomatic or semi-diplomatic status is properly denied. However, denial of the application 
on this ground does hot preclude the applicant from filing a new application once the requirement for 
11pplying - failure to maintain status -has been met. 

In the present matter, the record reflects that the applicant was admitted in G-1 nonimmigrant status in 
February 1996; and thereafter served as the for the Madagascar Permanent Mission to 
the United Nations in New York from 1997 until September 30, 2010, when her status was terminated 
by the U.S. Department of State. While the applicant claims that she "officially" retired on March 30, 
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2010, she continued her employment With the Mission until September 30, 2010. Statement of 
, submitted oil appeal. The applicant's sta,teroent clearly shows 

that the applic_am continued to work for the Madagascar Permanent Mission to the United Nations until 
September 30, 2010. Therefore, counsel'$ ~sertion OI) appeal that the applicant's diplomatic status 
tennmated on March 30, 2010, is not supported by any objective evid~nce. As indicated above, the . 
authority to d¢t¢Ill}i.I!~ the d~t~ oftermination of diplomatic statUs Un.der section 101(a)(l5)(G)(i) of the 
Act rests exclusively with tbe Stat~ Departm~nt: B~sed on the evidence of record, the 1 applicant 

, . . I 

m~i,ntained diplomatic .status in the United States under section 10l(a)(l5)(G)(i) of the Act through 
Septemb¢r 10, 20l0, when the statu:s was terminated by the U.S. Department of State. The applicant 
filed the Form l'-485, Application to Register Permanent Residence or Adjust Status, on June 16, 
2010. Therefore, when the applicant filed her Form 1-485 application on June 16, 2010, she was not 
eligible to apply for adjustment of status under Section 13 of the Act. 

The AAO conducts appellate review on a de novo basis. The MO's -de novo authority is well 
recognized by the federal courts. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004), Based upon 
a de novo review of the record, the AAO finds that the applicant Was ad:rhitted to the United States in 
diplomatic status under sectiol) 101(a)(15)(G)(i) of the Act, that the applicant was maintaining that 
status at the tiine of her application for adjustment on Juoe 16, 2010, and that the applicant was 
therefore not eligible to apply for adjustnieiit under Section 13 at the time of the fHing. The MO also 
finds that the director properly determined that the applicant was not eligible to apply for adj'ustment 
of status pursuant to section 13 9f th.e Act on June 16; 2010. 

As tb.¢ applicant was not statutorily eligible to apply for adjustment of status unqer Section 13 of t:b,~ 
Act, th~ issu~s of whether the applicant has established compelling reasons that prevent her return to 
Madagascar a,n_d whether her adjustment ·status will serve, the national interest of the United States Will 
not be addressed. Pursu,ant to sectio.q 291 of the Act, 8 U .S.C. 1361, the burden ofproof is upon the 
applicant to establish that she is ~ligible for adjystment of statu:s. The applicant has failed to meet that 
burden. Accordingly, the appeal Will be dis-missed. 

ORDER: The appeal is dismissed. _ · 


