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DATE: Office: NATIONAL BENEFITS CENTER 
NOV 0 6 2013 . 

INRE_: Applicant: 

u~s; Department-of HomelilndSe~urity 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachus.etts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S.· Citlzenshlp 
and Immigration 
Services 

Flt:E: 

APPLICATION: Application for Status as Permanent Resident Pursuant to Section 13 of the Act of 
Septemberll , 1957, 8 U.S.C. § 1255b. 

ON I.lei:IALF OF APPLICANT: 

INSTRUCTIONS: 

Encl.os~d please fip.d the decision of the Administrative Appeals Office in. your case. 

Thisis a non-precedent decision. The AAO do.es not announce new constructions of law nor establish agency 
polj~y tbrough non-precedent decisions. If you believe the .AAO incorrectly applied current law or policy to 
yow case or if you seek to present new facts for consideration, you may file a motion to tecortsidet ot ~ 
motion to reopen, respectively. Any :tnotion must be filed on a Notice of Appeal or Motion (Form 1-29013) 
within 33 days of the date of this dec,ision. Plea_s~ tevi~w the Form 1•2908 instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, llllcl otb_er requirements. 
See al;o 8C.F.R. § 1035. Do not m~ a motion directly with the AAO. 

Thank you, 

osen g 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The application was denied by the Director, National Benefits Center. the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Nepal who is seeking to adjust his status to that of lawful 
petrnanent resident under section 13 of the Act of 1957 ("Section 13''), Pub. L. No. 85-316, 71 Stat. 
642, as modified, 95 Stat. 1611, 8 U.S.C. § 1255b, as an alien who performed diplom!}tic or 
semi-diplomatic duties under section 101(a)(15)(G)(i) of the .lnuitigtation and Nationality Act, 8 U.S.C. 
§ 1101(a)(15)(G)(i), 

the director denied the application for adjustment of status after determining that the applicant bad 
failed to demonstrate compelling reasons that prevent his retutn to Nepal . . The director also noted that 
the U.S. Pepmtm~nt of. State issued its opinion on February 9, 2013 recommending that the applicant's 
req~est for adjustment of status in the United States be denied beca11se the applicant presented no 
compelling reasons that prevent his return to Nepal. See Director's Decision, dated Match 8; 2013. 

On April 5, 2013, counsel for the applicant submitted a Form I-29013, Notice of Appeal or Motion 
asserting that . the director did not address the "s~l)st;mti~ ammm.ts of evidence that was submitted by 
the applicant in support of his 1-485 application." Counsel contends that the evidence of record is 
smficient to establish compelling reasons why the applicant cannot return to Nepal. Counsel submits a 
letter brief and country condition infolll).ation on Nepal that had been previously. submitted in the record 
in support of the appeal. 

Section 13 of the Act of September 11, 1957, as amended on December 29, 1981, by Pub. L. 97-116; 95 
Stat. 1161, provides, in pertinent part: 

(a) Any alien admitted to the United States as a nonimmigrant under the provisions of 
either section 101(a)(15)(A)(i) or (ii) or 101(a)(15)(G)(i) or (ii) of me Act, who has 
failed to maintain a status under ahy of those provisions, may apply to the [Department 
of Homeland Security] for adjustment of his status to that of an alien lawfully admitted 
for perroMent residence. 

(b) If, after consultation with the Secretary of State, it shall appear to the satisfaction of 
the [Department of Homeland Security] that the alief!: has shown compelling reasons 
d~monstrating both that the · alien is unable · to return to the country represented by the 
govemm~nt which accredited the alien or the member of the alien's immediate ramily 
and that adjustment · of the alien's statu's to that of an alien lawfully admitted for 
pertnanen:t residence woUld be ill the national interest, that the alien is a person of good 
moral character, that he-is admissible for permanent residence under the Immigration 

· and Nationality Act, and that such action would not be contrary to th.e national welfare, 
safety, or security, the [Department of Homeland Security], in its discretion, rn:ay record 
the alien's lawful admission for permanent residence as of the dat~ [on which] the order 
of the [Department of Homeland Security] approving the application for adjust:Ifient of 
status is made. 8 U.S.C. § 1255b(b). 
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Pursuant to 8 C.F .R. § 245 .3, eligibility for adjustment of status under Section 13 _ is limited to -aliens 
who were admitted into the United States under section lOl, parawaphs (a)(15)(A)(i), (a)(lS)(A)(ii), 
(a)(lS)(G)(i), or (a)(15)(G)(ii) of the Act who performed diplomatic or semi-diplomatic duties and to 
their irnm~~te families, and who establish that there are compelling teasollS why the applicant or the 
member of the applicant's immediate (~ly is Uiiable to_- return to the country represented by the 
government that accredited the applicant, and that adjl!stment of the appl_i_cal),t'S status to that of an alien 
lawfully admjtted to permanent residence would be in the national interest. Aliens, whose duti~s were 
of a custodial, clerical, or menial natl.lr€::, and members of their immediate families, are not eligible for 
benefits under Seetion 13. 

The legislative history for Section 13 reveals that the provision was intended to proVide adjustment of 
status for a "limited class of . . . worthy p~rsons . . . left homeless apd stateless" as a consequence of 
''Conu:nunist and other uprisings, aggression, ot invasion" that have "in some clJ,Ses ... wiped out;' their 
govett:uhents. Statement of Senator John F. Kennedy, Analysis of Bill to Amend the lifJ:migtation and 
Nationality Act, 85th Cong., 103 Cong. Rec. 14660 (August i4, 1957). the phrase "compelling 
reasons" was added to Section 13 in 1981 after Congress "considered 74 such cases and rejected all but 
4 of them for failw-e to satisfy the criteria clearly established by the legislative histpty of the 1957 law ... 
H. R. Rep. 97-264 a:t 33 (October 2, 1981); -

The legislative history of Section 13, including the 1981 amendment adding the tenn "compelling 
reasons," shows that Congress intended that "compel_ling reasons'' relate to political changes that render 
diplpmats and foreign representatives "stateless or homeless" or at risk of harm following political 
upheavals in the country represented by the government which accredited them. Section 13 requires 
that an applicant f<>t'adjustment of status U))der this provision have "compelling reasons demonstrating 
that the alien is unable to return to the country represented by the government which aecredited the" 
applicant. (Emphasis added). The term "compelling" riniSt be read in conjunction with the t(:hn 
''unable" to correctly interpret the meaning of the words in context. Thus, reasoriS tha:t ate compelling 
are those that render the applicant unable to return; rather than_ those that merely make return 
undesirable or no~ preferred from the applicant's perspective. _ -

What Section 13 requires is that the reasons proVided by the applicant demonstrate compellingly that 
the applicant is unable to return to the countryrepresented by the government which accredited the 
applicant. The AAO finds that a review of the totality of the Secti<>.11 13 legislative history supports 
th~ plain mearong of the language in Section 13 that those eligible for adjustment of status 'under 
Section l3 are those diplom~ts tb~t have been, in · essence, rendered stateless ot homeless by political ­
upheaval, hostilities, etc., and ate thus unable to return to and live in their respective cou:ntries. 

A review of the record establishes the applicant's eligibility (or consideration under Section 13 of the 
1957 Act. The applicant was admitted into the United States on March 40, 1998, in a G-1 
nohiimriigtant status and served as . -

until his tetrn ended in August 1998. The U.S. Department of State, Office of Foreign 
Missiol1S issued a Notice of Termination of the applicant's status on August 30, 1998. the applicant 
indicated his official title as _ . ~ _ 

and that his duties included, but were not limited to, promoting Nepal's 
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intere~ at the United Nations, formulating policy for Nepal at the and supervising a staff 
of 10 at the _ See Record of Sworn Statement of 
Ptadumna Thapa, dated June 12,2012. Therefore, per the requirements of section 13(a) of the 1957 
statute, the applicant was admitted to the United States in diplomatic ~tatus under section 
101(a)(15)(A)(ii) of the Act but no longer held that Status at the time he filed the application for 
adjustment ofstatijs on Nove:t;nberl2, 2010. · \ · 

the issues before the AAO i~ the present case a:re, therefore, whether the recorc! establishes that the 
. applicant has compelling rea8ons that preclude his retiJm to Nepal and that his adjustment of sWU,s 
would s_erve U.S. nation:al interests -requirements set forth in section 13(b) of the 1957 Act. The AAO 
now toms 'to a reView of the eVidence of record, inclu4ing the information submitted on appeal. In 
making a detennination of statutory eligibility, U.S. Citizenship and Immigration Services (USCIS) is 
~imited to the information contained in the record of proceeding. See 8 C.P.R.§ 103.2(b)(16)(ii). 

In the variolis statements the applicant submitted in support of his adju~nnent application, the applicant 
indicated that he cannot·return to Nepal becalise he feats that the Maoist rebels would kill b~:· The 
applicant stated thal he comes from ,a family ofpolitical activists and that his uncle was a fotrnet Prime 
Minster of Nepal. The applicant claimed that as· a result of his familis political involvement and 
criticism of the Maoist rebel, his family home was de.stroyed by the rebels and his cousin killed by 
them. The applicant also claimed that as the second secretary of 

he continued his political advocacy against ~e Maoist rebels and that he was instrumental in 
blocking the World Bank's release of a significant amount of money to the Nepalese government, that 
was convolled by the rebels at the tit:n,e, as part of the peace fund to Nepal. The applicant further 
claimed that he cailhot return to Nepal because the rebels a:re aware of his actiVism against them and 
would kill h_im. ·. · · · · 

On appeal, counsel for the applicant asserts that the applicant's f(!lllily hll$ been persecuted for many 
· decades by the Maoist because of their political activism against the Maoist and that the applica.nt' s life 
would be at risk if he returned to Nepal. Counsel claims that the applicant worked as the 

_ where ''he has voiced his 
concents about the Maoist's violations of the notms of democracy and human rights to the UN a.nd US 
goverQIIlent. As such, due to his belief, family ties, and activities, the applicant is unable to return to 
Nepal fot fear of persecution by the Maoist.' ' In support of the appeal, counsel submits copies of 
country condition reports of Nepal for 2007 to 2.009, and copies of email exchanges between the 
applicant and some of his colleagues dated in 2008, 2009 and 2010, lett~rs and other articles regarding 
the politic~:~,l sitijation in Nepal during the period 2007 to 2009. · 

The AAO has reViewed the applicant's statements; counsel's brief on ~ppeal, country condition 
information submitted by the applicant as well as other doctiments the applicant submitted in support of 
his . application: aild find them insufficient to establish co:t;npelling reasons that preclude the applicant 
froin retllrning to Nepal. We note that contrary to counsel's assertions On appe·al, the record does not 

: contain evidence demonstrating the applicant's opposition to the Maoist rebels during his tetrn as the 
J • from March 1998 to August 1998, when his 

term .ended. Without documentary evidence to support the claim, the assertions of counsel will not 



(b)(6)

NON-PRECEDENT DECISION 
Page 5 

satisfy the petitioner's burden of proof The unsupported assertions of counsel do not constitute 
evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N 
De.c .. 1 (BIA 1983); Matter of Ramiret._Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

Current country condition infop:n~tion on Nq>al reports that the landmark peace agreement between the 
Nepalese govertirtient and the Maoist rebels signed in November 2006, c;:p._deq the rebels' 10-year 
insurgency that claimed some 12,000 lives and in 2007, the Maoist joined the interim government of 
Nepal. Although the fra.gil~ c~rp.promise govel1lmeJ;lt fell apart in May 2009, when the country.'s 
Maoist Prime Minister resigned, a new agreement was r~ched in June 2010 wiUI the M;~.oists in which 
the Prime Minister agreed to resi~ in exchange for the Maoist extending the term ofParliament and the 
deadline to complete a draft cot:IStitution, thereby averting a political crisis. these reports are clear 
evidence that the Maoists are trying to be part of the government of Nepal and contradict the applicant's 
claim that he would be targeted and killed by the Maoist as a result of his and his family's political 
activism against the Maoists. It is noted that the landmark peace agreement in November 2006, the 
efforts of the Nepalese govetrurtent in implementing the Comprehensive Peace Accord, including the 
integration and rehabilitation of former Maoist combatants, and the U.S.. Department of State's 
revocation of the d~signation .of the Communist Party of Nepal .(Maoist) and its aliases as a Specially 
Designated Global Terrorist entity and a Terrorist organization from its Terrorist Exclusion List in 
2012, demonstrates that the Maoists rebels have given up their insurgellCY t~tics and ell}braced 
democr;acy and peaceful transfer of power. The applicant has failed to demonstrate that individuals who 
had opposed the Maoist ideology are curret:J.tly being targeted by the Maoist rebels. the record does not 
contain substantive evidence demol'l&tratihg that the applicant .is at greater risk of harm at this time 
becal,lSe ofhis past government employment, political activities or other related reasons. The applicant 
has not established that he i_s a. target of the govemrnent of Nepal or other entities there that the 
Nepalese government is unwilling or linable to contro~. · 

The evidence of record does not show that the applicant is unable to return because of any action or 
inaction on the part of the govetillllent of Nepal or other political entity there as reqwred under Section 
13. The AA..O finds that in this matter the applicant has not established compelling reasons that relate to 
political changes now in effect that render diplomats and foreign representatives ·~stateless or homeless" 
or at risk of harm following politi'cal upheavals in the country represented by the government which 
accredited them. The AAO does not find that the applicant's circumstances demonstrate that he is 
unable to return to Nepal. The applicant has failed to meet his burd~n of proof in this regar<J. A~ the 
applicant has faileq to demonstrate that there are compelling reasons preventing his return to Nepal, the 
question ofwhyther his adjus1n)ent ofstatl!s would be in the national interest need not be addressed. 

The eligibility for relief under section 13 is limited and ineligibility for section 13 relief does not 
preclude the applicant from pursuing other benefits provided under the immigration laws of the 
United States. Accordingly, the .AAO fmds that the applicant has faile4 to meet his burden ofproof in 
d¢monst:ratitlg that there are compelling reasons that prevent his return to Nepal for the purposes of 
Section 13.1 As the ·applicant has failed to.demonstrate.th.at there are compelling reasons preventing his 

1 It is also noted that the U.S. Depart:ment of State has recommended that the applicant's request for 
adjt1s.tnnmt of status be denied because the applicant has presented no compelling reasons why he 
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tet:Qrn to Nepal, the question of whether his adjustment of status would be in the U.S. national interest 
need not be addressed. 

For the reasons discussed above, the AAO fmds that the applicant is not eligible for adjustment llndet 
Section 13. He has falled to esUJ.blish that there are compelling reasons that preclude his return to 
Nepal. Pursuant to section 291 of the Act, 8 U.S.C. 1361, the burden of proof is upon the applicant to 
establish that he or she is. eligible for adjustinent of status. The applicant has failed to meet that butdeil. 
Accordingly, the appe~ will be dismissed. ' 

ORDER: the appeal is dismissed. 

cannot return to Nepal. See Interagency Record of Request (Fotrfi 1-566). 


