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Form 1-485, Application for Adjustment of Status of Alien in U Nonimmigrant Status 

The Applicant seeks to become a lawful permanent resident (LPR) based on his derivative "U" 
nonimmigrant status as the parent of a victim of qualifying criminal activity under section 245(m) of 
the Immigration and Nationality Act (the Act), 8 U.S .C. § 1255(m). The Director of the Vermont 
Service Center denied the Form 1-485, Application for Adjustment of Status of Alien in U 
Nonimmigrant Status (U adjustment application) . On appeal, the Applicant submits a brief and 
additional evidence and reasserts his eligibility. Upon de nova review, we will remand the matter to 
the Director for the issuance of new decision. 

I. LAW 

To be eligible for adjustment of status as a U nonimmigrant, the applicant must establish, among other 
factors , that he or she has been physically present in the United States for a continuous period of at 
least three years since the date of admission as a U nonimmigrant continuing through the date of the 
conclusion of the adjudication of the application for adjustment of status. Section 245(m)(l )(A) of 
the Act; 8 C.F.R. § 245 .24(a)(l). To satisfy this requirement, the applicant must submit, in pertinent 
part, an affidavit stating that he or she has at least three years of continuous physical presence. 8 C.F.R. 
§ 245.24(d)(9). 

The applicant bears the burden of establishing their eligibility pursuant to section 291 of the Act, 
8 U.S.C. § 1361, and must do so by a preponderance of the evidence. Matter of Chawathe, 25 I&N 
Dec. 369, 375-76 (AAO 2010). 

II. ANALYSIS 

The Applicant was granted U-4 nonimmigrant status as the parent of a U-1 nonimmigrant from 
September 2014 until November 2017, his status was extended until May 2020, and he timely filed 
the instant U adjustment application in July 2019. The Director determined that the Applicant was 
ineligible for adjustment of status under section 245(m) of the Act because he had not submitted an 
affidavit of continuous physical presence, as required under 8 C.F.R. § 245 .24( d)(9) . 



On appeal, the Applicant provides an affidavit dated June 2020 in which he states that he has had 
"continuous physical presence for at least 3 years as defined by the eligibility requirements for 
adjusting. I have been continuously present in the US since my arrival which was on November 7, 
1998. I have never left the country since having been granted nonimmigrant status to the present." 

The record now includes an affidavit from the Applicant stating that he has at least three years of 
continuous physical presence. The Director did not otherwise determine whether the Applicant 
satisfied the remaining eligibility criteria at section 245(m) of the Act, including whether his continued 
presence is justified on humanitarian grounds, to ensure family unity, or is otherwise in the public 
interest and, accordingly, whether a favorable exercise of discretion is warranted. Because the only 
ground for denial of the Applicant's U adjustment application has been overcome on appeal, the matter 
will be remanded for the issuance of a new decision. 

ORDER: The decision of the Director is withdrawn. The matter is remanded to the Director for 
further proceedings consistent with the foregoing analysis. 
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