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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
Texas Service Center. The petition is now before the Administrative Appeals Office (AAO) on
appeal. The decision of the director will be withdrawn and the petition will be remanded for further
action and consideration.

The petitioner seeks classification as an employment-based immigrant pursuant to section
203(b)(1)(A) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(A), as an
alien of extraordinary ability in the arts. The director determined the petitioner had not
established the sustained national or international acclaim necessary to qualify for classification
as an alien of extraordinary ability. More specifically, the director found that the petitioner had
submitted his petition with no supporting evidence and therefore had failed to demonstrate receipt
of a major, internationally recognized award, or that he meets at least three of the regulatory
criteria at 8 C.F.R. § 204.5(h)(3).

On appeal, counsel for the petitioner states that the petition was accompanied by extensive
documentation consisting of 161 exhibits including the memorandum in support of the petition.
Counsel further argues that the petitioner meets the statutory requirements and at least three of the
regulatory criteria at 8 C.F.R. § 204.5(h)(3).

In support of the appeal, counsel provides a copy of the United States Postal Service (USPS)
Express Mail receipt indicating that he mailed a package weighing four pounds and six ounces to
the U.S. Citizenship and Immigration (USCIS) Texas Service Center on October 16, 2008.
According to the USPS website. the package was delivered to the service center on October 20,
2008 and was signed for by i The evidence sufficiently establishes that the petitioner
submitted more than a supporting letter in support of his petition.

The record reflects that the service center was in receipt of counsel’s memorandum in support of
the petition when the petition was adjudicated. That memorandum indicated that the petition
was accompanied by 161 exhibits, which were referred to throughout the memorandum. The
director made no attempt to clarify the petitioner’s submission.

The regulation at 8 C.F.R. § 103.2(b)(8) provides:

Request for evidence. If there is evidence of ineligibility in the record, an
application or petition shall be denied on that basis notwithstanding any lack of
required initial evidence . . . Except as otherwise provided in this chapter, in
other instances where there is no evidence of ineligibility and initial evidence or
eligibility information is missing or the Service finds that the evidence
submitted either does not fully establish eligibility for the requested benefit or
raises underlying questions regarding eligibility, the Service shall request the
missing initial evidence, and may request additional evidence . . . In such cases,
the applicant or petitioner shall be given 12 weeks to respond to a request for
evidence.
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The record does not reflect that that the petitioner was clearly ineligible for this immigrant visa
petition and does not reflect that the petitioner was served with a request for evidence in
accordance with 8 C.F.R. § 103.2(b)(8).

Therefore, this matter will be remanded for consideration of the petitioner’s evidence as initially
submitted and issuance of a request for evidence in accordance with the regulation if necessary. As
always in these proceedings, the burden of proof rests solely with the petitioner. Section 291 of the
Act, 8 US.C. § 1361.

ORDER: The director’s decision is withdrawn. The petition is remanded to the director for
further action in accordance with the foregoing and entry of a new decision, which,
if adverse to the petitioner, is to be certified to the AAO for review.



