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DISCUSSION: The Director, Nebraska Service Center, denied this employment-based
immigrant visa petition on May 20, 2008. The Administrative Appeals Office (AAO) dismissed
the petitioner’s appeal of that decision on June 23, 2009. The matter is now before the AAO on a
motion to reopen. The motion will be dismissed, the previous decision of the AAO will be
affirmed, and the petition will remain denied.

On motion, the petitioner states that she agrees with the decision of the AAO except for the
leading or critical role criterion (8 C.F.R. § 204.5(h)(3)(viii)). The petitioner attempts to “clarify
[her] role for [our] further understanding” pertaining to the Power Point presentation and website
for the German National Tourist Office of New York. Further, the petitioner claims that her

“role within the [ NEGINGEEEEE st be considered artistic as well as critical.” In

support of her claims, the petitioner submitted a letter from

.
and an email from _on Ghosts of the Baltic Sea.

We note here that while the petitioner did not specifically challenge on motion the lesser
nationally or internationally recognized awards or prizes criterion (8 C.F.R. § 204.5(h)(3)(i)), the
petitioner also submitted a website page from www.theamericanvirtuosi.com regarding
B :iong with two documents in the German language without full English language
translations as required by the regulation at 8§ C.F.R. 103.2(b)(3).

A motion to reopen must state the new facts to be provided and be supported by affidavits or
other documentary evidence. 8 C.F.R. § 103.5(a)(2). Based on the plain meaning of “new,” a new
fact is found to be evidence that was not available and could not have been discovered or presented
in the previous proceeding.I

A review of the evidence that the petitioner submits on motion reveals no fact that could be
considered “new” under 8 C.F.R. § 103.5(a)(2). In addition, the petitioner failed to explain why the
evidence was previously unavailable and could not have been submitted earlier. The petitioner has
been afforded three different opportunities to this submit evidence: at the time of the original filing
of the petition on June 1, 2007, in response to the director’s request for additional evidence on
February 28, 2008, and at the time of the filing of the appeal on June 17, 2008. A review of the
evidence that the petitioner submits on motion reveals no fact that could be considered “new” under
8 C.F.R. § 103.5(a)(2) and, therefore, cannot be considered a proper basis for a motion to reopen.

Motions for the reopening of immigration proceedings are disfavored for the same reasons as are
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS v.
Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to
reopen a proceeding bears a “heavy burden.” INS v. Abudu, 485 U.S. at 110. With the current
motion, the petitioner has not met that burden. The motion to reopen will be dismissed.

' The word “new” is defined as “1. having existed or been made for only a short time . . . 3. Just discovered, found, or
learned <new evidence> . . . .” WEBSTER’S Il NEW RIVERSIDE UNIVERSITY DICTIONARY 792 (1984)emphasis in
original).
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The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden.

ORDER: The motion to reopen is dismissed, the decision of the AAO dated June 23, 2009, is
affirmed, and the petition remains denied.



