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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
Nebraska Service Center, on August 6, 2009, and 1s now before the Administrative Appeals Olfice
(AAQO) on appeal. The appeal will be dismissed.

The petitioner seeks classificanon as an employment-based immigrant pursuant to section
203(b)(1)A) of the Immigration and Nationality Act (the Act), 8 US.C. § L153(b)(1)(A), as an
alien of extraordinary ability as a postdoctoral scholar. The director determined that the petitioner
had not established the requisite extraordinary ability and failed to submit extensive documentation
of sustained national or international acclaim.

Congress set a very high benchmark for aliens of extraordinary ability by requiring through the
statute that the petitioner demonstrate “sustained national or international acclaim™ and present
“extensive documentation of his or her achievements. See section 203(b)(1)(A)(1) of the Act and 8
C.F.R.§ 204.5(h)3). The implementing regulation at 8 C.F.R. § 204.5(h)(3) states that an alien can
estabhish sustained national or mternational acclaim through evidence of a one-time achievement,
specthically a major, internationally recognized award.  Absent the receipt ol such an award, the
regulation outlines ten categories of specific evidence. 8 C.F.R. §§ 204.5(h)}3)(1) through (x). The
petitioner must submit qualifving evidence under at least three of the ten regulatory categories of
cvidence to establish the basic cligibility requirements.

In the director's decision, he determined that the petitioner failed 10 establish eligibility for the
awards critcrion pursuant to the regulation at 8 C.E.R. § 204.5(h)(3)(1), the membership criterion
pursuant to the regulation at 8 C.F.R. § 204.5(h)(3)i1), the published material criterion pursuant to
the regulation at 8 C.F.R. § 204.5(h)(3)(111), the judging criterion pursuant to the regulation at 8
C.F.R. § 204.5(h){3)(1v), the ongnal contributions criterion pursuant 10 the regulation at 8 C.F.R.
§ 204.5(h)(3)v), and the scholarly articles criterion pursuant to the regulation at 8 C.F.R.
§ 204 5(h)}3)(v1). Moreover, the director indicated that the petitioner s occupation did not applv 1o
the arustic display criterion pursuant to the regulation at 8 C.F.R. § 204 5(h)3)(vu), and the
petittoner failed to claim chgibility for the leading or critical role criterion pursuant to the regulation
at 3 C.F.R. § 204.5(h)(3)(vii1), the high salary criterion pursuant to the regulation at 8 C.F.R.
§ 204.5(h)(3)(ix), and the commercial suceesses criterion pursuant to the regulation at 8 C.F.R.
§ 204.5(h)3)(x). On appeal, counsel specifically challenges the director’s decision regarding the
judging critcnion, the original contributions criterion, the scholarly articles criterion, and the leading
or ¢ritical role criterion. Accordingly, the AAO considers the other previously claimed criteria to be
abandoned and will not turther discuss them on appeal. See Sepulveda v. U.S. Att'y Gen., 401 F.3d
1226, 1228 n. 2 (11th Cir. 2003): Hristov v. Roark, No. 09-CV-27312011, 2011 WL 4711885 at *1,
“O(E.D.INYY. Sept, 30, 201 1) (the court found the plamtitt's claims (o be abandoned as he failed to
raise them on appeal to the AAO).

. LAW

Section 203(b) of the Act states, in pertinent part, that:
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(1) Priority workers. -- Visas shall first be made available ... o qualified
immigrants who are aliens described in any of the tollowing subparagraphs (A)
through (C):

(A) Ahens with extraordinary ability. -- An alien is described in this
subparagraph if --

(1) the alien has extraordinary ability in the sciences,
arts, cducation, business, or athletics which has been
demonstrated by sustained national or international
acclaim  and  whose achievements  have  been
reccognized n the field through extensive
documentation,

(1) the alicn secks to enter the United States to
continue work in the area of extraordinary ability, and

(in) the alien’s entry into the United States will
substantially benefit prospectively the United States,

U.S. Citizenship and Immigration Services (USCIS) and legacy Immigration and Naturalization
Scrvice (INS) have consistently recognized that Congress intended to set a very high standard tfor
individuals sceking immigrant visas as aliens of extraordinary ability. See H.R. 723 101 Cong., 2d
Sess. 59 (1990): 56 Fed. Reg. 60897, 60898-99 (Nov. 29, 1991). The term “extraordinary ability”
refers only to those individuals in that small percentage who have risen to the very top of the field of
cndeavor. fd; 8 C.F.R. § 204.5(h)(2).

The regulation at 8 C.F.R. § 204.5(h)(3) requires that the petitioner demonstrate the alien’s
sustained acclaim and the recognition of his or her achievements in the field. Such acclaim must be
cstablished either through evidence ot a one-time achievement (that is, a major, international
recognized award) or through the submission of qualifying evidence under at least three of the ten
categories of evidence histed at 8 C.F.R. § 204.5(h)(3)(1)-(x).

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the denial of a
petition filed under this classification. Kazarian v. USCIS, 596 F.3d 1115 (9th Cir. 2010). Although
the court upheld the AAO’s decision to deny the petition, the court took issue with the AAQ’s
evaluation of evidence submitted to meet a given evidentiary criterion.’ With respect 1o the criteria
at 8§ C.F.R. § 204.5(h)(3)(1v) and (vi1), the court concluded that while USCIS may have raised
lcgitimate concerns about the significance of the evidence submitted to meet those two criteria,

thosc concerns should have been raised 1n a subsequent “final merits determinauon.” fd. at 1121-
i,

" Specifically, the count stated that the AAQ had unilaterally imposed novel substamive or cvidenbiary requirements
beyond those set torth an the regulations at 8 C.F.RC§ 204.5(h X 3)(v) und 8 CF.RO§ 204 3(h )3 )(vib
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The court stated that the AAO s evaluation rested on an improper understanding of the regulations.
Instead of parsing the significance ol evidence as part of the imual inquiry. the court stated that ~the
proper procedure is to count the types of evidence provided (which the AAO did).” and 1t the
petitioner failed to submit sutticient evidence. “the proper conclusion s that the applicant has failed
to sausty the regulatory requirement of three types of evidence (as the AAQO concluded).” Id. at
1122 (citing to 8 C.F.R. § 204.5(h)(3)).

Thus, Kazarian sets forth a two-part approach where the cvidence is {irst counted and then
considered in the context of a tinal menis determination. In this matter. the AAO will review the
cvidence under the plain language requircments of each criterion claimed. As the petitioner did not
submit qualilying evidence under at least three criteria, the proper conciusion is that the petitioner
has fatled 1o satisty the regulatory requirement of three types of evidence. [d.

II. ANALYSIS
A. Evidentiary Criteria”

Evidence of the alien’s participation, either individually or on a panel. as a judge of
the work of others in the same or an allied field of specification for which
classification iy sought.

The plain language of the rcgulation at 8 C.F.R. § 204.5(h)(3)}1v) requires ~[e]vidence of the alien’s
participation, cither individually or on a panel, as a judge of the work ot others in the same or an
allied feld of specitication for which classification 1s sought.” Based upon a review of the record of
proceeding, the petitioner submitted sufficient documentary evidence establishing that he minimally
meets the plain language of the regulation at 8 C.F.R. § 204.5(h)(3)(iv). Therctore, the AAQ
withdraws the findings of the director for this criterion.

Accordingty. the petitioner estabhished that he meets this criterion.

tvidence of the alien s original scientific, scholarly, artistic. athletic, or business-
related contributions of mayor significance in the field

The plam language of the regulation at 8 C.F.R. § 204.5(h (3 (v requires “[e]vidence of the alien’s
original scientific, scholarly, artistic, athletic, or business-related contributions of major significance
in the field.” llere, the evidence must be reviewed to see whether it rises to the level of original
scientific or scholarly-related contributions “of major significance in the field.” The phrase “major
significance™ 1s not superfluous and, thus. it has some meaning, Silverman v. Eastrich Multiple
Imvestor Fund, 1.P.. 51 F. 3d 28. 31 (3rd Cir. 1995) quoted in APWU v. Pouter, 343 F.3d 619, 626
(2™ Cir. Sep 15, 2003).

- On appeal, the petitioner does not claim to meel any of the regulatory categories of evidence not discussed in this

AeCIsIon,
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A review of the record of proceeding reflects that at the initial filing of the petition, the petitioner
submitted documentary evidence reflecting that 16 of his scholarly and scientific articles have been
cited 128 umes but that includes 15 selt-citatons; thus retlecting 113 independent citations by other
scientists and researchers. 1ois further noted that in response to the director’s request tor additional
cvidence pursuant to the regulation at 8 C.F.R. § 103.2(b}8), the petitioner submitted additional
citations of his work that were published after the filing of his petition. 8§ C.EF.R. §§ 103.2(b)(1).
(12). Matter of Katighak. 14 1&N Dec, 45, 49 (Reg 'l Comm’r 1971). A petition cannot be approved
at a tuture date after the petitioner becomes eligible under a new set of facts. Maiier of lzummi, 22
[&N Dec. 169,175 (Comm'r 1998). That decision further provides. citing Marrer of Bardowuille, 18
I&N Dee. 114 (BIA 1981). that USCIS cannot “consider facts that come 1nto being only subsequent
to the filing of a petition.” fd. at 176. As such, the citation to the petitioner’s work that occurred
after the filing ol the petition will not be considered to determine the petitioner’s eligibility for this
critenon. |

While the number of total citations is a factor, 1t is not the only factor 10 be considered in
determining the petitioner’s eligibility tor this criterion.  Generally. the number of citations s
reflectve of the pettioner's ongimal Iindimgs and that the field has taken some mterest to the
petitioner’s work. Hlowever, 1t is not an automatic indicator that the petitioner’s work has been of
major significance in the field.  In this case, the petittoner submitted documentary evidence
reflecting that his highest cited article. “Poly (hydroxybutyrate-co-hydroxyhexanoate) Promoted
Production of Fixtracellular Matrix ot Articular Cartilage Chondrocytes in Vitro,” (Biomaterials,
2003) has been independently cited 28 tuimes. Moreover, 12 of the petitioner’s articles have been
independently cited less than ten times. including four articles that have never been cited by others.

The AAQ 15 not persuaded that such cttations are reflective that the petitioner’s work has been of
major significance in the leld.  Furthermore, the peutioner failed to submit any documentary
cvidence demonstrating that his articles have been unusually influential, such as articles that discuss
in-depth the petitioner’s findings or credit the petitioner with influencing or impacting the tield. In
this case. the petitioner’s documentary evidence is not retlective of having a significant impact on
the field. Merely submitting documentation reflecting that the petitioner’s work has been cited by
others tn therr published material 1s insufficient to establish eligibility for this criterion without
documentary evidence reflecting that the petitioner’s work has been of a major signiticance in the
ield. The AAQ is not persuaded that the moderate citations of the petitioner’s articles arc reflective
of the significance of his work in the field.  The petitioner failed to establish how those findings or
citations of his work by others have significantly contributed to his ficld as a wholc.

The peutioner’s evidence includes documentation that he has presented his findings at various
scientific conferences such as the 2008 Symposium on Advanced Wound Care and Wound Healing
Society Mecting. Many professional fields regularly hold conferences and symposia to present new
waork, discuss new findings, and to network with other professionals. These conferences are
promoted and sponsored by professional associations, businesses, educational institutions, and
government agencies,  Participation 1n such events, however, does not equate to an original
contribution ol major significance 1n the ficld. There 1s no evidence showing that the petitoner’s
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conterence presentations have been trequently cited by independent researchers or have otherwise
significantly impected the field.

Agam, while the presentation ol the petitioner’s work demonstrates that his work was shared with
others and muy be acknowledged as onginal coniributions based on the selection of them to be
presented, the AAQ 1s not persuaded that presentations of the petitioner’s work at several venues are
sutlicient evidence establishing that the petitioner’s work 1s of major sigmficance to the field as a
whole and not lmited 1o the engagements in which they were presented. The petitioner fatled to
establish, for example. that the presentations were of major significance so as o establish their
impact or mtlucnce beyond the audiencee at the conferences.

Morcover. the petitoner subnutted a “Certification of Patent”™ for “A Method for Production of 3-
hvdroxydecanoate™ on March 17, 2004, listing the petitioner as one of the inventors. However. the
certificale fails to indicate the 1ssuing authornty of the patent. Regardless, the AAO has previously
stated that a patent 1s not necessarily evidence of a track record of success with some degree of
influence over the ficld as a whole. See Matier of New York State Department of Transportation, 22
I&N Dee. 215, 221 n. 7. (Comm'r 1998). Rather, the significance of the innovation must be
determuined on a casc-bv-case basis. fd. A patent recognizes the originality of the idea, but it docs
not demonstrate that the petittoner made a contribution of major significance n the ficld through his
development of this idea. The petiioner failled to establish that his patent has been of major
significance n the field.

Furthermore, a review of the record of proceeding reflects that the petitioner submitied
reccommendation tetters. In gencral, the authors of the letters reflect that they were requested by the
petitioner to review  selected documentary evidence, including the petitioner’s selt-compiled
curriculum vitac. and provide their professional opinions.  For example. |- cd that he
“doles| this evalvation merely on the basis of [the petitioner’s] rescurch publications and
presentations and also his extensive curriculum vitae,™ 1t does not appear that Dr IR as aware
of the petittoner or fus original contributions prior to being contacted by the petitioner. Further, the
determination ot the petitioner’s original contributions i1s not based on the authors™ prior knowledge
of the petittoner or his work but merely on the evaluation of the documents given to them by the
petioner.

Regardless, while the recommendation letters praise the petitioner for s work in the
bioengineering ficld, they fail to cstablish that his contributions are of major significance in the
ficld.  The letters provide only general statements without offering any specific information to
establish how the petitioner’s work has been of major signitficance. For instance, | NN :icf1y
indicated the petitioner’s onginal research and findings, such as the biosynthesis of the chiral
chemicals and scarless wound healing, however, Dr. -did not provide any explanation as to how
the petitioner’s rescarch has signiticantly impacted the field. so as to demonstrate original
contributions of miyor significance in the field. While the AAQ does not dispute the petitioner’s
original research, the letter does not establish that his original research has been of major
significance in the ficld consistent with the plain language of the regulation at 8 C.F.R.
§ 204 5(h)(3)(v).
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Similarly, Dr. | adc broad statcments without specifically explaining how the petitioner’s

research has been of major significance in the field. For example, Dr. Illl stated that the

petitioner’s research ~has absolutely contributed to the synthesis of chiral medicines and other

valuable substances,” "[has] advanced our knowledge of fatty acid metabolism,” and “renewed the

emphasis on cryvstal behavior of biomaterials in tissue engineering applications.” Again, NGczN
demonstrated the petitioner’s original contributions but failed to provide any further details to

support the statements reflecting that they have been of major significance in the field. Simply

claiming that the petitioner’s contributions have been of major significance in the field 1s

msutlicient without supporting the statements with specific, detailled information, so as o

demonstrate that they have been, 1n fact, of major significance in the field.

Likewisc. while Dr | KNG NG idcntitied the petitioner’s rescarch tindings. he failed
10 demonstrate that the petitioner’s original contributions have been of major significance in the
ficld. Instead, Dr. -Cmphasizcd the petitioner’s original findings and referred (o the petitioner’s
rescarch being published 1n professional and scientific journals. The regulations contiain a separale
criterion regarding the authorship of scholarly articles. 8 C.F.R. § 204.5(h)(3)(vi). The AAO will
not presume that evidence relating to or even meeting the scholarly articles criterion is presumptive
evidence that the petiioner also meets this criterion. To hold otherwise would render meaningless
the regulatory requirement that a petitioner meet at least three separate criteria. Moreover, while the
publication of the petitioner’s research and findings establish the onginality of his work, it does not
demonstrate that his work has been of major significance in the field. The AAQO 1s not persuaded
that every rescarcher or scientist who publishes his or her work in a professional or scientific journal
also demonstrates that the work is of major significance in the field. Dr. B lack of any specitic
intormation indicating the significance of the petitioner’s work on the field is insufficient to meet
the regulation at 8 C.F.R. § 204.5(h)(3)(v).

The recommendation letters also speculate on the potential impact that the petitioner’s research may
have at some point in the future. For example, Dr. || NN statcd that the petitioner “has
made a significant contribution (o the scar curing therapies, which can benefit miltions of patients
lemphasis added|.” Further. Dr. N statcd that the petitioner’s rescarch “mayv lcad to the
identification and moditication of the important medicals {or scar treatment [emphasis added].”
“lt will be an excellent advancement for the clinical practice [emphasis added].” and the
petitioner's “contribution will benefit a lot ol patients n the United States femphasis added|.”
Moreover. Dr. . stated that the petitioner’s “findings will significantly benefit the chiral synthesis
of many chemicals, which will promote the development of the chiral pharmacological industry
(cmiphasis added{.” the petitioner research “will promote cancer research and porentially save
mitlions of lives in the near future |cmphasis added].” and the petitioner’s “contributions wil!
benctit Americans with chronic non-healing wounds and reduce healthcare costs [emphasis
added}.”

A petioner cannot file a petition under this classification based on the expectation of future
cligibility. Given the descriptions in terms of future applicability and determinations that may occur
al a later date. it appears that the petitioner’s research, while onginal, 1s still ongoing and that the
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lindings he has made are not currently being implemented in his field. Again, while the AAO
acknowledges the origiality of the petitioner’s findings, the letters do not indicate that the ficld is
widely applyving the petitioner’s research findings. so as to establish that these findings have already
tmpacted the field in a significant manner.  Accordingly, while the AAQ does not dispute the
originality ot the petittoner’s rescarch and findings. as well as the fact that the ficld has taken some
notice ol his work. the actual present impact of the petitioner’s work has not been established.
Rather, the petitioner’s references appear to speculate about how the petitioner’s findings may alfect
the field at some point in the future. Eligibility must be established at the time of filing. 8 C.F.R.
§§ 103.2(b)(1), (12). Whether refcrencing an immigrant or a nommmigrant classification, case law
requires that an alien applying tor a bencfit, or a petitioner seeking an immigration status for a
benehciary, must demonstrate cligibility for the benefit or the status at the time the petition is filed.

See Matter of Pazandeh, 19 IT&N Dec. 884, 886 (BIA 1989) (citing Matter of Atembe, 19 1&N Dec.
427. 429 {BIA 1986); Mater of Drigo, 18 1&N Dec. 223, 224-225 (BIA 1982); Muatier of
Bardowille. 18 I&N Dec. at 116)). A petition may not be approved if the beneficiary or the self-
petiioner was not qualitied at the priority date. See Matter of Katighak, 14 1&N Dec. at 49; see alvo
Matter of Michelin Tire Corp.. 17 &N Dec. 248, 249 (Reg’l Comm’r 1978) regarding
nomimmigrant petitions, The Regional Commuissioner in Matter of Wing s Tea House, 16 1&N Dec.
158. 160 (Reg’l Comm™r 1977) emphasizes the importance of not obtaining a priornity date prior to
being eligible, based on future experience. This follows the policy of preventing affected parties
from sccuring a priority date in the hope that they will subsequently be able to demonstrate
chgibility. In fact. this principle has been extended beyond an ahlien’s eligibility for the
classification sought. For example, an employer must establish its ability to pay the proftered wage
as of the date of filing.  See Matter of Great Wall, 16 1&N Dec. 142, 144-145 (Act. Reg’| Comm’r
[977), which provides that a petiion should not become approvable under a new set of facts.

Ultimately. mn order to be meritorious 1n fact, a petition must meet the statutory and regulatory
requirements for approval as of the date it was fited. Ogundipe v. Mukasev, 341 F3d 257. 261 (4"
Cir. 2008).

Many of the letters protlered do in fact discuss far more persuasively the future promise of the
petitioner’s research and the impact that may result from his work, rather than how his past research
alrcady qualities as a contribution of major significance in the ficld. The assertion that the
petitioner’s research results are likely to be influential 1s not adequate o establish that his findings
arce already recognized as major contributions in the field. While the experts praise the petitioner’s
rescarch and work as both novel and of great potential interest, the fact remains that any measurable
impact that results from the petitioner’s research will likely occur in the future.

While those who submitted recommendation letters of the petitioner's behall describe his work as
“extraordinary,” there 1s insufticient documentary evidence demonstrating that the petitioner’s work
1s of major significance. This regulatory criterion not only requires the petitioner (o make original
contributtons, the regulatory criterion also requires those contributions to be of major significance.
The AAQ 18 not persuaded by vague, solicited letters that simply repeat the regulatory language but
do not explain how the petitioner’s contributions have already influenced the field. Vague, solicited
leters trom local colleagues that do not specifically identity contributions or provide specific
cxamples of how those contributions intluenced the field are insufficient. Kazarian v. USCIS, 580
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F.3d 1030, 1036 (9th Cir. 2009) aff'd in part 596 F.3d 1115 (9th Cir. 2010). In 2010, the Kazarian
court reiterated that the AAO’s conclusion that the “letters from physics professors attesting to [the
petitioner's| contributions in the freld” were insufficient was "consistent with the relevant regulatory
language.” 596 F.3d at 1122, Moreover, the letters considered above primartly contain bare
assertions of the petitioner’s status in the field without providing specitic examples of how those
contributions risc to a level consistent with major significance in the ficld. Merely repeating the
language of the statute or repulations does not satisty the petitioner’s burden ot prool. Fedin Bros.
Co., Litd v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd. 905 F. 2d 41 (2d. Cir. [990):
Awvr Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). The lack of supporting
evidence gives the AAQO no basis 10 gauge the significance ol the petitioner’s present contributions.

Further, USCIS may, in its discretion, use as advisory opinion statements submitted as expert
estimony. Sce Matter of Caron International, 19 1&N Dec, 791, 795 (Commr. 1988). However,
LISCIS is ultimately responsible for making the final determination regarding an alien’s eligibility
tor the benefit sought. Id. The submission of letters of support from the petitioner’s personal
contacts is not presumptive evidence of eligibility; USCIS may evaluate the content of those letters
as to whether they support the alten’s cligibility. See id. at 795; see also Matter of V-K-, 24 1&N
Dec. 500, n.2 (BIA 2008). Thus, the content of the writers™ statements and how they became aware
of the petittoner’s reputation are important considerations.  Even when wriiten by independent
experts, letters solicited by an alien in support of an immigration petiion are ol less weight than
preexisting, independent evidence of original contributions of major significance.

Again. the plain language of the regulation at 8 C.F.R. § 204.5(h)(3)}(v) requires ~[e]vidence of the
alien’s original scientific. scholarly, artistic, athletic, or business-related contributions of major
significance in the field |emphasis added].”™ Without additional, specific evidence showing that the
petitioner’s work has been unusually influential, widely applied throughout his field. or has
otherwise risen to the level of contributions of major significance, the AAQ cannot conclude that he

meets this criterion.
Accordingly, the petitioner failed to establish that he meets this criterion.

Evidence of the alien's quthorship of scholarly articles in the field. in professional or
muajor trade publications or other major media.

The plain language of the regulation at 8 C.F R, § 204.5(h)(3)(v1) requires “[e|vidence of the alien’s
authorship of scholarly articles in the field, in professional or major trade publications or other
major media.” Based upon a review of the record of proceeding, the petitioner submitted sufficient
documentary evidence establishing that he minimally meets the plain language of the regulation at 8
C..R. § 204.5(h)}(3)(vt). Therefore, the AAO withdraws the findings of the director for this
criterion.

Accordingly, the petitioner established that he meets this criterion.
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[yidence that the alien has performed in a leading or critical role for organizations
or establishunents that have a distinguished reputation.

At the initial filing of the petition, the petitioner claimed eligibility for this criterion based on
recommendation letters by Dr. - Dr. ] Dr. _and Dr. I n the
director’s request tor additional evidence pursuant to the regulation at 8 C.F.R. § 103.2(b)(8), the
dircctor stated:

Fhe record discusses the petitioner’s rescarch while working at ~a world-leading
rescarch istitute.” While scientific pursuits are certainly worthy and important. the
cvidence is not sulficient that this role goes beyond the general career path of a
research scientist/associate.

[n response to the director’s request for additional evidence, counsel did not contest or address the
director’s 1ssues or concerns regarding this criterion.  In the director’s denial of the petition, the
director concluded that the petitioner did not claim to meet this criterion. On appeal, counsel states
that the petitioner did claim cligibility for this criterton at the initial filing of the petition. Counsel
does not address on appeal why he did not respond to the director’s request tor additional evidence
regarding this criterion.  Moreover, on appeal, counsel submits essentially the same argument that
he made at the imual filing of the petitton by simply quoting the reference fetters. Notwithstanding,
the AAO will determine whether the reference letters demonstrate the petitioner’s cligibility for this
criterion.

The plain language of the regulation at 8 C.F.R. § 204.5(h)(3){vin) requires ~je]vidence that the
alicn has performed in a leading or critical role for organizations or cstablishments that have a
distinguished reputation [emphasis added].” In general, a leading role is evidenced trom the role
itself, and a critical role 18 one 1in which the alien was responsible for the success or standing of the
organizatton or cstablishment.  Moreover, the business or nature of the organization is not
determinative; rather the 1ssue here 1s the organization’s overall reputatton.

In Dr Il cicr. he stated that the petitioner was “an indispensable researcher in my research
group {at Isinghua University i Benmng. Chinal.”  However, Dr. B i:ilcd o discuss the
petitioner’s role 1in the research group, department, or university as a whole. Instead, as indicated in
the original contributions criterion, Dr. JJJifprimarily discussed the petitioner’s original rescarch
and findings. Without specific information demonstrating how the petitioner’s role was leading or
critical, simply stating that the petitioner was “indispensablc™ or his position was “key™ 1s
insufficient to meet the regulation at 8 C.F.R. § 204.5(h)(3)(viii). Furthermore, the petitioner tailed
to submit any documentary cvidence to establish that Tsinghua University has a distinguished
reputation.

Similarly. Dr. IR also indicated that the petitioner has been a “key rescarcher™ in the group at the
Department of Surgery at the Unmiversity of Southern California and in the Department of
Orthopaedic Surgery at the University of California, Los Angeles. However, bestdes serving in a
role as a researcher, Dr I failed to provide sufficient specific information to establish that the
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pentoner has performed 1n a leading or critical role. Once again. Dr.-discussed the petitioner’s
rescarch but ailed to demonstrate how the petitioner’s role was leading or critical. Moreover. the
petitioner failed to submit any documentary evidence demonstrating that the Department of Surgery
at the University of Southern California or the Department of Orthopaedic Surgery at the University
of California, Los Angeles has a distinguished reputation.

Regarding the reterence letters {from Dr.- and Dr-thcy indicate that thewr opinions arc based
on documentation that was given to them by the petitioner rather than personal or firsthand
knowledge of the petitioner’s roles. For example, Dr. i indicated that he “thoroughly reviewed
|the petitioner’s] other supporting documentation presented to [him|" and based his opinion as an
imdependent expert. Letters may generally be divided into two types of testimonial evidence: expert
opinton cvidence and writien testimonial evidence. Opinion testimony 1s based on one’s well-
qualificd bebet or idea, rather than direct knowledge of the facts at issue. Black's Law Dictionary
1515 (8th [:d. 2007) (detiming “opinion testimony™). Written (estimonial evidence, on the other
hand, 1s estimony about tacts, such as whether something occurred or did not occur, based on the
witness™ direct knowledge. 1d. (defining “written testimony™): see also 1d at 1514 (defining
~atfirmative testimony ™). Further, depending on the specificity, detail, and credibility of a letter,
USCIS may give the document more or less persuasive weight in a procceding. The Board of
[mmigration Appeals (the Board) has held that testimony should not be disregarded simply because
1L 1s Uselt-serving.” See, e.g., Matter of S-A-, 22 1&N Dec. 1328, 1332 (BIA 2000) (citing cases).
The Bowrd also held. however: “We not only encourage, but require the introduction of
corroborative tesnmomal and documentary evidence, where available.™ Id. If testimonial evidence
lacks specificity, detail, or credibility, there is a greater need for the petitioner 0 submit
corroborative evidence., Matter of Y-B-, 21 I&N Dec. 1136 {BIA 1998).

While the lecters from Dr [ and [_)r.-did not demonstrate the petitioner’s cligibility {or this

criterion, Dr. [l and Dr. Jlat 1cast worked and supervised the petitioner as opposed to the

letters from Dr. [ lllland Dr Il who have never worked with the petitioner. Regardless, Dr. -
simply indicated that the petitioner is a “key scientist in Dr. || N ab at the Department of

Orthopaedic Surgery of the University of California, Los Angeles.” and Dr. il simply indicated

that the petitioner “plays an active and leading role in various projects aiming to improve our

knowledge and present technology in wound healing and tissue engincering.”  Neither letter

provided any further elaboration on the roles of the petitioner that would suggest a leading or critical

role. In fact. Dr. Il did not even indicate where the petitioner performed his “active and leading

rofe.”

As discussed above, the reference letters fail to reflect that the petitioner has performed in a leading
or critical role for organizations or establishments that have a distinguished reputation consistent
with the plain language ot the regulation at 8 C.F.R. § 204.5(h)(3)(viii). Furthermore, the petitioner
failed to submit any documentary cvidence, for example, to demonstrate that the petitioner’s roles
were leading or critical when compared to the other researchers. Again, the AAO is not persuaded
by vague, solicited letters that simply repeat the regulatory language but do not explain how the
petiioner’s roles were leading or critical.  Merely repeating the language of the statute or
regulations does not satisty the petitioner’s burden of proof. See Fedin Bros. Co., Lid v. Sava, 724
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F. Supp. at 1108, aff'd, Y5 F. 2d at 41; Avyr Associates, Inc. v. Meissner, 1997 WL 188942 at *35.
The lack of supporting cvidence gives the AAO no basis to gauge the significance of the roles
performed by the petitioner. In addition, the petitioner failed to submit any documentary evidence
estabhshing that Tsinghua Untversity, the Department of Surgery at the University of Southern
Cahifornia, or the Department of Orthopaedic Surgery at the University ot California, Los Angeles
has a distinguished reputation,

Again, the plain language of the regulation at 8 C.F.R. § 204.5(h)(3)(viii) requires ~|e]vidence that
the alien has performed 1n a leading or critical role for organizations or establishments that have a
distinguished reputation.”™ The burden i1s on the petitioner 1o establish that he meets every element
of this criterion. Without documentary evidence demonstrating that the petitioner has performed in
a leading or critical role for organizations or establishments that have a distinguished reputation, the
AAOQO cannot conclude that the petitoner meets this criterion.

Accordingly, the petitioner failed 1o establish that he meets this criterion.
B. Summary
The petitioner has failed to satisfy the antecedent regulatory requirement of threc types of evidence.
[1I. CONCLUSION

The documentation submitied 1n support of a claim of extraordinary ability must clearly
demonstrate that the alien has achieved sustained national or international acclaim and is one of the
small percentage who has risen (o the very top of the field of endeavor.

Even 1f the petiioner had submitted the requistte evidence under at least three evidentiary
categories, 1n accordance with the Kazarian opinion, the next step would be a final merits
determination that considers all of the evidence 1n the context of whether or not the petitioner has
demonstrated: (1) a “level of expertise indicating that the individual is one of that small percentage
who have risen (o the very top of thelir] tfield of endeavor™ and (2) “that the alien has sustained
national or international acclaim and that his or her achievements have been recognized in the field
of expertise.” 8 C.F.R. §§ 204.5(h}2) and (3); see¢ also Kazarian, 596 F.3d at 1119-20. While the
AAQ concludes that the evidence is not indicative of a level of expertise consistent with the small
percentage at the very top ol the ficld or sustained national or international acclaim, the AAO need
not explain that conclusion in a final merits determination.” Rather. the proper conclusion 1s that the

" The AAQ maintains de novo review ol all questions of fact and taw. Sece Softane v. DOJ, 381 F.3J 143, 145 (3d Cir,
2004} In any luture proceeding, the AAO matntains the junisdiction to conduct a final merits determination as the oflice
that made the last decision in this matter. 8 C.F.R. § 103.5(a)(1)(i1). See also scction 103(a) 1) of the Act; section
204(b) of the Act; DHS Delegation Number 0150.1 (cffective March |, 2003); 8 C.F.R. § 2.1 (2003); 8 C.F.R.
§ O3 1(0O)(3)m) (2003); Maner of Aurelio, 19 [&N Dec. 458, 460 (BIA 1987) (holding that legacy INS, now

USCTS. 1s the sole authority with the jurisdiction to decide visa petitions),
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petitioner has tatled to sausty the antecedent regulatory requirement ot three types of evidence. fd.
at 1122,

The pettoner has not established eligibility pursuant to section Z3(b)(1 ) A) of the Act and the
pctition may not be approved.

The burden of prool in visa petition proceedings remains entirely with the petitioner. Section 291 of
the Act, 8 US.C. § 1361. Herc, the petitioner has not sustained that burden.  Accordingly. the

appeal will be dismissed.

ORDER: The appeal 1s dismissed.



