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DISCUSSION: The Director, Vermont Service Center, denied the employment-based immigrant visa
petition on September 26, 2005. On appeal, the Administrative Appeals Office (AAQ) issued a notice
advising the petitioner ol derogatory information on March 7, 2007, providing the petitioner fifteen
days 10 respond lo the derogatory cvidence that the AAQ intended to use to make @ finding of
misrepresentation. On May 4, 2007, the AAQ aftirmed the director’s adverse decision on the petition
and issued a formal finding of misrepresentation. The petitioner’s current counsel moves to reopen
proceedings.  In the briet supporting the motion to reopen, counsel asserts that independent and
objective evidence is now available that shows the AAQs previous finding of fraud was erroneous.
The motion will be dismissed. The previous decision of the AAO will be affirmed, and the petition wili
remain denied.

Regarding motions to reopen or reconsider, 8 C.LLR. § 103.5(a) 1)(11) states in relevant part: ~The
official having jurisdiction is the official who made the latest decision in the proceeding unless the
affected party moves to a new jurisdiction.” The latest dectsion was the AAO s May 4, 2007 decision
dismissing the appeal. Therefore, a review of any claims or assertions that the petitioner’s motion raises
is limited in scope and is restricted to the AAQ s prior decision. In addition. to properly file a motion,
the regutation at 8 C.JF.R. § 103.5(a)(1 }iii) requires that the motion must be “[ajccompanied by a
statement about whether or not the validity of the unfavorable decision has been or is the subject of any
judicial proceeding and. 1f so. the court. nature. date. and status or result of the proceeding.”
Furthermore, the regulation at 8 C.E.R. § 103.5(a)4) requires that “[a] motion that docs not meet
applicable requirements shall be dismissed. In this case, the petitioner tailed to submit a statement
regarding whether the validity of the AAO’s decision has been, or 1s. subject ol any judicial proceeding.
The regulation mandates that this shortcoming alone requires U.S. Clitizenship and Immigration
Services (USCIS) to dismiss the motion, See 8 C.F.R. § 103.5(a)(4).

Notwithstanding the fatal detect noted above, the AAO will consider the current motion (o reopen. As
an intial matter. the current motion o reopen is untimely. 8 C.F.R.§ 103.5{(a)(1)(1) provides that: “Any
motion to rcopen a proceeding before the Service filed by an applicant or pettioner, must be filed
within 30 days of the decision that the motion seeks to reopen, excepl that failure to file before this
period expires, may be excused in the discretion of the Service where it is demonstrated that the delay
was reasonable and was beyond the control of the applicant or petttioner.” The AA(Ys most recent
decision was issucd on May 4, 2007. The petitioner filed the current motion on September 13, 2011,
over lour years after the issuance of the last AAO decision.  Petitioner’s current counsel asserts in the
brief in support of the motion that the motion is untimely becausce the delay was necessary to secure the
evidence that resulted from criminal prosecution of the petitioner’s former attorneys. Along with the
motion. the petitioner submitted the following documents:

Lo An April 1002007 Teter 1‘1‘0111_indic;ning that he represents the

petitioner’s spouse:

Evidence o plea agreement entered on June 8, 2007:

3. Copies ol a series of emails between a US. Immigration and Customs Enforcement
Officer and current counsel from August, 2009 to January, 2010

4. Letters from the Departmental Disciplinary Committee of the New York Supreme
Court, dated May 19, 2010, and August 12, 2010, respectively;
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not sufficiently establish that the petitioner was actually represented by the attorneys she claims
committed fraud without her knowledge., The “Retaincr agreement of in the
record, dated August 30, 2003, reflects that the client is
etter dated April 10, 2007 states that: ~[t]his otfice represents Mr.
immigration matters in the United States.” Furthermore, n May 3, 2010 letter to
the Disciplinary Committee, he disavows ever having represented or assisled the petitioner with her
Form [- 140 petition. Conscequently, the petitioner has failed to establish that she was ever represented
or assisted in her Form I- 140 petition and rclated matters by cilher_or

the two attorneys that the petitioner alleges committed the fraud related 1o her visa pefinon.
While the petitioner references a February 7, 2007 “notice of wtent to deny™ listing Mr.-as her
attorney in her responsc (o Mr. May 3, 2010 letter, the AAO issued s notice of intent to
dismiss the appeal on March 7, 2007 and did not list My | s ber atormey.

1arty.

The May 4. 2007 AAO decision also determined that the petitioner signed her Form 1-140). thereby
certifving under penalty of perjury that the petition and the evidence submitied with it are all true and
correct, See scction 287(b) of the Act, 8 U.S.C. § [357(b): see also, 28 U.S.C. § 1746 and 18 U.S.C.
§ 1621, Furthermore, the AAO continues to find it significant that the previous submissions to USCIS
relating to her visa petition were sent in envelopes which retlected the petitioner’s home address in
Staten Island. While the petitioner maintains that she was unaware of the contents of the envelopes and
she only followed the instructions of her attorneys, the petitioner cannot be absolved of her
responsibility to provide information and evidence that arc true and correct, which she attested to under
penalty of perjury. None of the evidence that the petitioner now submits is probative or otherwise has
any bearing on this critical basis of the AAOs prior finding of fraud.

To the extent that the petitioner is making a claim of ineftective assistance of counsel along with her
motion. the prior AAO decision stated the requircments for making such a claim pursuant (o Marter of
Lozada. 19 1&N Dec. 637 (BIA 1988). aff 'd, 857 F.2d 10 (1" Cir, 198%8), and determined that the
petitioner failed to satisly those requirements. Significantly, in the current maotion, the petitioner does
not challenge our previous determination of her failure 0 meet the Lozada requirements precludes a
finding of ineffective of assistance ol counsel, nor does the petitioner assert that the AAQ’s previous
reliance upon that preccdent decision was erroneous. Therefore, the AAQO concludes that any claim of
ineffective ussistance of counsel was fully considered.

Finally, the May 7. 2007 AAQ decision. after making a fraud finding. [uliv considered the petitioner’s
appeal on the merits and concluded that the petitioner failed to establish her cligibility as an ~alien with
extraordinary abilitv™ under 203(h)y of the Immigration and Nationality Act, 8 US.C. § T133(L)(E)A),
and the implementing regulations, The current motion contains no evidence relating o the merits of the
petiioner’s underlying visa petitton and the petitioner does not challenge the AAQ’s decision in this
regard. Consequently, the AAO considers abandoned any claims related to the merits of the petitioner’s
underling visa pelition.  Sepulveda v. US. Art'v Gen., 401 F3d 1226, 1228 n. 2 (1lth Cir.
2005); Hristov v. Roark, No. 09-CV-27312011, 2011 WL 4711885 at *1, 9 (E.D.N.Y. Sept. 30,
2011) (the court found the plaintit’s claims to be abandoned as he failed to raise them on appeal to
the AAQ).
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The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of the
Act, 8US.C. § 1361, Here. the petitioner has not sustained (hat burden. Accordingly. the motion will
be dismissed.

ORDER: The motion is dismissed. the AAQO's March 4. 2007 decision is affirmed, and the
petition remains denied.



