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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner seeks classification as an “alien of extraordinary ability,” in athletics pursuant Lo section
203(bY1YA) of the Immigration and Nationality Act, 8 US.C. § 1153(b)(1)(A). The director
determined the petitioner had not ¢stablished the sustained national or international acclaim necessary to
quality for classification as an alien of extraordinary ability.

Congress set a very high benchmark for aliens of extraordinary ability by requiring through the statute
that the petitioner demonstrate the alien’s “‘sustained national or international acclaim™ and present
“extensive documentation™ of the alien’s achievements. See section 203(b)(1)(A)(i) of the Act and
8 C.F.R. § 204.5(h)(3). The implementing regulation at 8 C.F.R. § 204.5(h)(3) states that an alien can
establish sustained national or international acclaim through cvidence of a one-time achievement of a
major, internationally recognized award. Absent the receipt of such an award, the regulation outlines
ten categories ol specific objective evidence. 8 C.F.R. § 204.5(h)(3)(i) through (x). The petitioner must
submit qualifying evidence under at least three of the ten regulatory categories of evidence to cstablish
the basic eligibility requirements.

The petitioner’s priority date established by the petition filing datc is July 28, 2011. On October 19,
2011, the director served the petitioner with a request for evidence (RFE). After recetving the
petitioner’s response to the RFE, the director issued his decision on March 29, 2012, On appeal, the
petitioner submits a statement with no new documentary evidence. For the reasons discussed below,
the AAO upholds the director’s ultimate determination that the petitioner has not established his
cligibility for the classification sought.

I. LAW
Section 203(b) of the Act states. in pertinent part, that:

(1) Priority workers. -- Visus shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

(A) Aliens with extraordinary ability. -- An alien is described in this subparagraph if --

(i) the alien has extraordinary ability in the sciences, arts, education, business, or
athletics which has been demonstrated by sustained national or international
acclaim and whose achievements have been recognized in the field through
extensive documentation,

(i1) the alien seeks to enter the United States to continue work in the arca of
extraordinary ability, and
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(1) the alien’s entry into the United States wilt substantially benefit prospectively
the United States.

U.S. Citizenship and Immigration Services (USCIS) and legacy Immigration and Naturalizalion Service
(INS) have consistently recognized that Congress intended to set a very high standard for individuals
seeking immigrant visas as aliens of extraordinary ability. See H.R. 723 101st Cong., 2d Sess. 59
(1990): 56 Fed. Reg. 60897, 60898-99 (Nov. 29. 1991). The term “extraordinary ability™ refers only to
those individuals in that small percentage who have risen to the very op of the field of endeavor. fd.
8 C.F.R. § 204.5(h)}2).

The regulation at 8 C.F.R. § 204.5(h)(3) requires that the petitioner demonstrate the alien’s sustained
acclaim and the recognition of his or her achievements in the field. Such acclaim must be established
cither through evidence of a one-time achievement (that is, a major. international recognized award) or
through the submission of qualifying cvidence under at least three of the ten categories of evidence
listed at 8 C.F.R. § 204.5(h)(3)(1)-(x).

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the denial of a petition
filed undcr this classification. Kazarian v. USCIS, 596 F.3d 1115 (9th Cir. 2010). Atthough the court
upheld the AAQ’s decision to deny the petition, the court ook issue with the AAQ’s evaluation of
evidence submitted to meet a given evidentiary criterion.'  With respect to the criteria at 8 C.F.R,
§ 204.5(h)(3)(iv) and (vi}, the court concluded that while USCIS may have raised legitimate concerns
about the significance of the evidence submitted to meet those two criteria, those concerns should have
been raised in a subsequent “final merits determination.” fd. at 1121-22.

The court stated that the AAQO™s evaluation rested on an improper understanding of the regulations.
[nstead of parsing the significance of evidence as part of the initial inquiry. the court stated that “the
proper procedure is to count the tvpes of evidence provided (which the AAO did),” and il'the petitioner
failed to submit suttficient evidence, “the proper conclusion is that the applicant has failed to satisfy the
regulatory requirement of three types of evidence (as the AAQ concluded).” Id. at 1122 (citing to
8 C.F.R. § 204.5(h)3)).

Thus, Kazarian sets forth a two-part approach where the evidence 1s first counted and then considered
in the context of a final merits determination. In this matter, the AAO will review the evidence under
the plain language requircments of each criterion claimed. As the petitioner did not submit qualifying
evidence under at least three criteria, the proper conclusion is that the petitioner has failed to satisfy the
regulatory requirement of three types of evidence. {d,

' Specifically, the court stated that the AAO had unitaterally imposcd novel substantive or cvidentiary
requirements bevend  those set lorth in the regulations at 8 CFER. § 204.5(0(30v) and S CEFR.
§ 204.5(h)(3)(v1).
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IL. ANALYSIS
A. Previously approved O-1 Nonimmigrant Pctition

While U.S. Citizenship and Immigration Services (USCIS) has approved at [east one O-1 nonimmigrant
visa petition filed on behalf of the petitioner, the prior approval does not preclude USCTS from denying
an immigrant visa petition based on a different, if similarly phrased, standard. It must be noted that
many 1-14() immigrant petitions are denied after USCIS approves prior nonimmigrant petitions. See,
e.g., O Data Consulting, Inc. v. INS, 293 F. Supp. 2d 25 (D.D.C. 2003); IKEA US v. US Dept. of
Justice, 48 F. Supp. 2d 22 (D.D.C. 1999); Fedin Brothers Co. Ltd. v. Sava, 724 F. Supp. 1103
(E.D.NY. 1989). Because USCIS spends less time reviewing [-129 nontimmigrant petitions than [-140
immigrant petitions, some nonimmigrant petitions are simply approved in error. Q Data Consulting,
Inc. v INS, 293 F. Supp. 2d at 29-30; see also Texus A&M Univ. v. Upclurch, 99 Fed. Appx. 556, 2004
WL 1240482 (5th Cir. 2004) (finding thal prior approvals do not preclude USCIS from denying an
extension of the original visa based on a reassessment of petitioner's qualifications).

The AAO is not required o approve applications or petitions where eligibility has not been
demonstrated, merely because of prior approvals that may have been erroncous. See. e.g., Matter of
Church Scientology International, 19 1&N Dec. 593, 597 (Comm’r 1988). It would be absurd to
suggest that USCIS or any agency must treat acknowledged errors as binding precedent. Sussex Engg.
Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988).

Furthermore, the AAQ’s authority over the service centers is comparable to the relationship between a
court of appeals and a district court. Even if a scrvice center director had approved the nonimmigrant
petitions on behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision
of a service center as the law is clear that an agency is not bound 1o follow an earlier determination as to
a visa applicant where that initial determination was based on a misapplication of the law. Glara
Fashion, Inc. v. Holder, 11 CIV. 889 PAE, 2012 WL. 352309 *7 (S.D.N.Y. Feb. 3. 2012); Royal Siam v.
Chertoff, 484 F.3d 139, 148 (Ist Cir.2007); Tapis Int'l v. INS, 94 FSupp.2d 172, 177 (D.Mass.2000))
(Dkt. 10}, Lowisiana Philharmonic Orchestra v. INS, 44 F.Supp.2d 800, 803 (E.D.La.1999), aff’'d, 248
F.3d 1139 (5th Cir. 2001). cerr. denied, 122 S.Ct. 51 (2001).

B. One-time Achievement

The director discussed the evidence submitied for the petitioner’s claim of a onc-time achievement and
found that the petitioner lailed to cstablish his ehigibility. On appeal, the petitioner does not contest the
director’s findings or offer additional arguments, The AAQ, therefore, considers this issue to be
abandoned. Sepulveda v. U.S. A’y Gen., 401 F.3d 1226, 1228 n. 2 (11th Cir. 2005): Hristov v. Rouark,
No. 09-CV-27312011, 2011 WL 4711885 at *1, 9 (E.D.N.Y. Sept. 30, 2011) (the court found the
plaintiffs claims to be abandoned as he failed to raise them on appeal to the AAO). Accordingly, the
petitioner has not submitted qualifying evidence under ¢laim of a one-time achievement.
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C. Evidentiary Criteria’

Documertation of the alien's receipt of lesser nationally or internationally recognized prizes or
awards for excellence in the field of endeavor.

This criterion contains several evidentiary elements the petittoner must Satisfy.  According 1o the plain
language of the regulation at 8 C.F.R. § 204.5(h)(3)(i), the evidence must establish that the alien is the
recipient of the prizes or the awards (in the plural). The clear regulatory language requires that the
prizes or the awards are nationally or internationally recognized. The plain language of the regulation
also requires the petitioner 10 submit cvidence that each prize or award ts one for excellence in the field
ol endeavor rather than simply for participating in or contributing to an cvent or to a group. The
petitioner must satisty all of these elements to meet the plain language requirements of this criterion.

The petitioner provided several website printouts reflecting the finishing position for himself and his
dance partner, and two certificates. The director determined that the petitioner met the requirements of
this criterion. The AAO departs trom the director’s favorable eligibility determination related to this
criterion for the reasons outlined below.

The petitioner failed to provide evidence 1o demonstrate that any of the prizes or awards are nationally
or internationally recognized for excellence in the field. National and international recognition results,
not from the individual who signed the prize or the award, but through the awareness of the accolade in
the eyes of the field nationally or internationally. This can occur through several means; for example,
through media coverage. A national or international level competition may issue lesser awards that
mercly receive local or regional recognition, which do not meet the plain language requirernems of this
criterion.

The two certificates submitted relate to the _ to the World Professional Rising
Star International Latin Competition from the United States Dance Championships (USDC), and
winning the || G 2 pionship from the British Dance Council. The
certificate from the USDC does not constitute a prize or an award as contemplated by the regulation at
SCF.R. § 204.5(h)3)1). The certificate states: “This certificate is awarded in recognition of your
achievement as a finalist of lhe- United States Open to the World Professional Rising Star
International Latin Competition.” (lmphasis added). This certificate fails to identify the petitioner’s
final position within the competition.  Additionally, a letter from of the USDC also
failed to identify the petitioner’s overall position in the competition. Moreover, the record lacks
evidence that this certificate is a nationally or internationally recognized prize or award for excellence in
the petitioner’s ficld.

The certificate related to the JJjSuffolk Open Latin Amateur Championship demonstrates that the
petitioner won the competition: however, he failed to provide evidence that this i1s a nationallv or

* The petitioner does not claim 10 meet or submit evidence relating (o the regulatory categories of evidence not
discussed in this decision,
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internationally recognized prize or award for excellence in the petitioner’s field. As a result, this award
fails to meet the plain language requirements ol this criterion.

As the petitioner failed to cstablish that his prizes or awards are nationally or internationally recognized
in the field, he has not satistied the plain language requirements of this criterion. Therefore, the AAO
withdraws the director’s favorable determination related to this criterion.

Documentation of the alien's membership in associations in the field for which classification is
sought, which reqguire outstanding achievements of their members, as judged by recopnized national
or international experts in their disciplines or fields.

This criterion contains several evidentiary elements the petitioner must satisfy. First, the petitioner must
demonstrate that he is a member of more than one association in his ficld. Second, the petitioner must
demonstrate both of the following: (1) that the associations utilize nationally or internationally
recognized experts to judge the achievements (in the plural) of prospective members to determine if the
achievements are outstanding, and (2) that the associations use this outstanding determination as a
condition of eligibility for prospective membership. It is insufficient for the association itself to
determine if the achievements were outstanding, unless nationally or internationally recognized experts
in the petitioner’s field, who represent the association, render this determination. The petitioner must
satisfy all of these clements o meet the plain language requirements of this criterion.

The director determined that the petitioner failed to meet the requirements of this criterion. On appeal,
the petiioner only contests the director’s determination relating to his membership in the United
Kingdom Alliance (UKA).

The petitioner established his membership in the UKA through a certificate as a licentiate in the
association and through his membership card. The licentiate certificate certifies only the petitioner’s
“ability and knowledge as a teacher of dancing.” The petitioner also provided a letter from ||l

. Chiet Executiy UKA. The petitioner’s appellate statement asserts that each
after taking an exam and that not everyone who takes the exam
will pass. While etter confirms this information, the letter does not verify the petitioner’s
claim that personally “accepted [the petitioner’s| membership based on [his] outstanding
achievements.”  The letter from || B docs not mention outstanding achievements as the
petitioner claimed. The AAO will not presume that passing a qualifying exam is an outstanding
achievement in the competitive ficld of dancesport rather than simply certification as a qualified teacher
and cligibility to compete. As such, the petitioner has not demonstrated that the UKA is an association
that has satisfted the plain language requirements of this criterion.  Additionally, the UKA is but a
single association while the plain language of the regulation at 8 C.F.R. § 204.5(h)(3)(ii) requires
evidence of membership in “assoctations™ in the plural, consistent with the statutory requirement for
extensive documentation. See section 203(b)( 1} A)(i) of the Act.

member 18 approved by

Therefore, the petitioner has not submitted evidence that meets the plain language requirements of this
criterion.
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Published material about the alien in professional or major trade publications or other major
media, relaiing 1o the afien’s yvork in the field for which classification is sought.  Such evidence
shall include the title, date, and author of the material, and any necessary translarion.

The director discussed the evidence submitted for this criterion and found that the petitioner failed to
establish his eligibility. On appeal. the petitioner does not contest the director’s lindings for this
criterion or offer additional arguments, The AAO, therefore, considers this 1ssue to be
abandoned. Sepufveda 401 F.3d at 1228 n.2; Hristov, 2011 WL 4711885, at 9. Accordingly, the
petitioner has not submitted qualifying evidence under this criterion.

Evidence of the alien’s participation, either individually or on a panel. as a judge of the work of
others in the same or an allied field of specification for which classification is sought.

The director discussed the evidence submitted for this criterion and found that the petitioner failed to
establish his eligibility. On appeal. the petitioner does not contest the director’s findings tor this
criterion or otfer additional arguments. The AAO, therefore, considers this issue to be
abandoned. Sepilveda 401 F3d at 1228 n.2; Hristov, 2011 WL 4711885, at *9. Accordingly, the
pettioner has not submitted qualifying evidence under this criterion.

Evidence of the alien's original scientific, scholarlyv, artistic, athletic. or  business-related
contributions of major significance in the ficld,

The plain language of this regulatory criterion contains multiple evidentiary elements that the petitioner
must satisfy. The first is evidence of the petitioner’s contributions (in the pluraly in his field. These
contributions must have already been realized rather than being potential, future contributions. The
petitioner must also demonstrate that his contributions are original. The cvidence must establish that the
contributions are scientific. scholarly, artistic. athletic, or business-related in nature.  The final
requirement is that the contributions rise to the level of myjor significance in the field as @ whole, rather
than to a project or 1o an organization. The phrase “major significance™ is not superfluous and. thus, it
has some meaning. Siftverman v. Eastrich Multiple Investor Fund, L.P., 51 F. 3d 28, 31 (3rCI Cir. 1995)
quoted in APWU v. Porter, 343 E3d 619, 626 (2™ Cir. Sep 15, 2003). Contributions of major
significance connoltes that the petitioner’s work has significantly impacted the field. The petitioner
must submit evidence satisfying all of these elements to meet the plain language requirements of this
criterion.

The petitioner provided several letters from experts in his field. The director determined that the
petitioner failed to meet the requirements of this criterion.

Within the initial filing stalement. the petitioner’s former counsel asserted the petitioner’s original
contributions to his ficld are exhibited through letters from industry experts. Counsel explained the
petitioner’s claim of contributions 1n his field by asserting that his “unique approach o bailroom
dancing and coaching is widely recognized and touted among other dance experts and sets him apart
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from other experts in the fleld” After requesting additional evidence under this criterton and
considering the additional letters the petitioner provided in response to that request, the director
determined that all of the petitioner’s evidence failed to demonstrate his eligibility under this criterion.
Within the appellate statement the petitioner expresses his dissatistaction with his former attorney’s
performance representing his cligibility under this criterion.

The petitioner now asserts that his contribution of major significance in his field consists of “bringing
standardization to American dancesport techmques which will lead to objective judging standards on
par with the rest of the world, and thereby bringing legitimacy and respect for USA dancesport
competitions.” The petitioner also describes the dancesport industry as consisting ol two entitics; one in
the Unites States and another in Europe. The petitioner asserts that the European entity bases its
judging on written dance techniques, while the U.S. entity lacks such written standards and bases its
determinations on the subjectivity of the judges. He also explains that it 1s this lack ol a written
technique that results in the competitions from the U.S. entity not being recognized by those in Europe.

_Claims to be a four-time U.S. National Champion in Ballroom Dunccsiort and to have

tounded a dance studio. Within his letier, - indicated that he and “have started
writing our own American-standard pedagogue book,” and that the petitioner’s “enthusiasm, ideas. and
technical training were the hinal ingredients we needed to start writing™ the standardized technique book
that will allegedly bring respect tor the American style of dancing to entities outside of the United
States. || <(erences this book of standardized techniques in the future tense as this book has
yel to be completed or to have had any impact within the petitioner’s field. _does not identity
how the petitioner has alrcady made a significant impact in his field. which is required by this
regulatory criterion.

is the Organizer of the Ohio Star Ball, a long-standing dance competition. _
confirms that he is working with the petitioner. and “to create the first in-depth technical
dance manual for American-style dance.”™ While claims the men are making progress on
the manual, he did not indicate that the manual was complete, nor that it has already impacted the
petitioner’s field. which is required by the regulation. A petitioner must cstablish the elements for the
approval of the petition at the time of filing. See 8 C.F.R. §§ 103.2(b)(1), (12). A pelition may not be
approved if the beneficiary was not qualified at the priority date, but expects to become eligible at a
subsequent time. See Matter of Katighbak, 14 1&N Dec. 45, 49 (Reg’l Comm’™r 1971).  The evidence
relating (o the {echniquc book and manual does not establish that, as of the prionty date, the petitioner
had contributed (o his ficld in a significant manner as required by the regulation,

The remaining letters speak to the petitioner’s mastery of both the American and the international style,
in addition to his achievements and ability as a dancer and as an instructor. These letters failed to
tdentify contributions in the petitioner’s tield that are original, but more ruportantty the contributions in
these letters are not the same contributions in the petitioner’s field that he asserts on appeal.
Achievements and ability in one’s tield are not necessarily indicative of original contributions of major
significance in the dancesport field. The reference letters do not provide specific examples of how the
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petitioner’s work has significantly impacted the field at large or otherwise constitutes original
contributions of major significance.

The Board of Immigration Appeals (BIA) has stated that (estimony should not be disregarded simply
because it is “sell-serving.” See, .., Matter of S-A-, 22 &N Dec. 1328, 1332 (BIA 2000} (citing
Muater of M-D-. 21 1&N Dec. 1180 (BIA 1998); Martter of Y-B-, 21 [&N Dec. 1136 (BIA 1998); Marier
of Dass, 20 1&N Dec. 120 (BIA 1989): see also Matter of Acosta, 19 I&N Dec. 211, 218 (BIA 1985)).
The Board clarified, however: ~We not only encourage, but require the introduction of corroborative
testimonial and documentary c¢vidence. where available.™ Mater of S-A-, 22 I&N Dec. at 1332, If
testimonial evidence lacks specificily, detail, or credibility, there is a greater need for the petitioner to
submit corroborative evidence. Matter of Y-B-, 21 I&N Dec. 1136 (BIA 199Y8).

Solicited letters from local colleagues that do not specifically identify contributions or provide specific
examples of how those contributions influenced the field are insufficient. Kazarian v. USCIS, 580 F.3d
1030, 1036 (9“’ Cir. 2000) aff'd in part 596 F.3d 1115 (9th Cir. 2010). In 2010, the Kazarian court
reiterated that the AAQ's conclusion that “letters from physics professors attesting to [the alien’s]
contributions in the field™ was insullicient was “consistent with the relevant regulatory language.” 596
F.3d at 1122, The opinions of experts in the field are not without weight and have been considered
above. While such letters can provide important details about the petitioner’s skills. they cannot form
the cornerstone of a successful extraordinary ability claim.  USCIS may. n its discretion, use as
advisory opinions stalemcnts submitted as experl testimony.  See Mairter of Curon International,
19 1&N Dec. 791. 795 (Comm’'r 1988). However. USCIS is ultimatelv responsible for making the final
determination regarding an alien’s eligtbility for the benetit sought. /d. The submission of letters from
experts supporting the petition is not presumptive evidence of cligibility: USCIS may evaluate the
content of those letters as 1o whether they support the alien’s eligibility. See id. at 795; see also Matter
of V-K-, 24 I&N Dec. 500, n.2 (BIA 2008) (noting that expert opinion testimony does not purport to be
evidence as to “tact” but rather 15 admissible only if it will assist the trier of fact to understand the
evidence or to determine a fact in issue). Even when written by independent experts, letters solicited by
an alien in support of an immigration petition are of less weight than preexisting, independent evidence
of original contributions of major significance.

Furthermore, on appeal the petitioner only claims the manual related to Amcerican-style dance as his
contribution n s field. The plain language of the regulation at 8 C.ER. § 204.5(h)(3)(v) requires
evidence of “contributions™ in the plural, consistent with the statutory requirement for extensive
documentation. See section 203(b)( 1Y A)(i) of the Act.

Based on the loregoing, the petitioner has not submitted evidence that satisties this criterion’s
requirernents.

Evidence of the display of the alicn’s work in the field at artistic exhibitions or showeases.

This criterion contains multiple evidentiary ¢lements the petitioner must satisfy, The plain language
requirements of this criterion requires that the work in the field is directly attributable to the alien.
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Generally, the regulation at 8 C.F.R.§ 204.5(h)3)(vii) is limited to the visual arts. This interpretation is
longstanding and has been upheld by a federal district court in Negro-Plumpe v. Okin, 2:07-CV-820-
ECR-RIJ at *7 (D. Nev. Sept. 8, 2008) (upholding an interpretation that performances by a performing
artist do not fall under 8 C.E.R. § 204.5¢(h)(3)(vi1)). The alien’s work also must have been displayed at
artistic exhibitions or showcases (in the plural).  While neither the regulation nor existing precedent
speak to what constitutes an exhibition or a showcase, Merriam-Webster's online dictionary defines
exhibition as. ~a public showing (as of works of art).””  Merriam-Webster's online dictionary also
defines showcase as. ~a setting. occasion. or medium for exhibiting something or someone especially in
an attractive or favorable aspect.’™  Dictionaries are not of themselves evidence, but they may be
referred to as aids to the memory and understanding of the court. Nir v. Hedden, 149 U.S, 304, 306
(1893). Theretore. it is the petitioner’s burden to demonstrate that the display of his work in the field
claimed under this criterion occurred at artistic exhibitions or at artistic showeases. The petitinner must
satisty all of these elements to meet the plain language requirements of this criterion.

The petitioner’s field is dancesport. Within the initial filing <tatement. former counsel stated:
“Dancesport 1s on s way o become part of the Olympics, as the federation that governs dancesport has
been qualified by the Intcrnational Olympic Committee.”™  Thus, the petitioner choreographed and
directed an athletic display, rather than an artistic display.  As the petitioner has not created tangible
pieces of art that were on display at artistic exhibitions or showcases, he has not submitted qualifying
evidence that meets the plain language requirements of the regulation at 8 C.F.R. § 204.5(h)(3 ) vii).

Evidence that the alien has performed in a leading or critical role for organizations or
establishiments that have a distinguished reputation.

The director discussed the evidence submitted for this criterion and found that the petitioner failed to
establish his eligibility. On appeal, the petitioner does not contest the director’s tindings for this
criterion or offer additional arguments. The AAOQO, therefore, considers this issue 10 be
abandoncd. Sepubveda 401 F.3d at 1228 n.2; Hristoy, 2011 WL 4711885, at *9. Accordingly, the
petitioner has not submitied qualifying evidence under this criterion,

Evidence that the alien has commanded a high salary or other significantly high remuneration for
services, in relation fo others in the field.

The director discussed the evidence submitted for this criterion and found that the petitioner failed to
cstablish his eligibility. On appeal. the petitioner does not contest the director’s findings for this
criterion  or offer additional  arguments.  The AAQ, therefore, considers this issue to be
abandoned. Sepulveda 401 F.3d at 1228 n.2; Hristov, 2001 WL 4711885, at *9. Accordingly, the
petitioner has not submitted qualifying cvidence under this criterion.

" See hitp www.mertiam-webster comidictionary/exhibition, accessed on November 1, 2012, a copy ol which is
incorporated into the record of proceeding.
See hitpwww, merriam-webster.com/dictionary/showcase, accessed on November 1, 2012, a copy of which is

incorporated into the record of proceeding,
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Lvidence of commercial successes in the performing ares, as shown by box office receipts or record,
casserte, compact disk, or video sales.

The director discussed the evidenee submitted for this criterion and found that the petitioner failed to
establish his eligibility. On appeal. the petitioner does not contest the director’s findings tor this
criterion  or olffer additional arguments. The AAQ, therefore, considers this issue to be
abandoned. Sepulveda 401 F.3d at 1228 n.2; Hristov, 2011 WL 4711885, at *Y9. Accordingly, the
petitioner has not submitted qualifying evidence under this criterion.

D. Summary
The petitioner has failed to satisty the antecedent regulatory requirement ot three types of evidence.
. CONCLUSION

The documentation submitted in support of a claim of extraordinary ability must clearly demonstrate
that the alien has achieved sustained national or international acclaim and is one of the small percentage
who have risen to the very top ol the ficld of endeavor.

Had the petitioner submitted the requisite cvidence under at least three evidentiary categorics, in
accordance with the Kazariun opinion, the next step would be a final merits determination that
considers all of the evidence in the context of whether or not the petitioner has demonstrated: (1) a
“level of expertisc indicating that the individual is one of that small percentage who have risen to the
very lop of thefir] field of endeavor™ and (2) “that the alien has sustained national or international
acclaim and that his or her achievements have been recognized in the field of expertise.” 8 C.F.R.
§§ 204.5(h)(2) and (3); see also Kazarian, 596 F.3d at 1119-20. While the AAO concludes that the
evidence is not indicative of a level of expertise consistent with the small percentage at the very top of
the tield or sustained national or international acclaim, the AAO need not explain that conclusion in a
final merits determination.”  Rather, the proper conclusion is that the petitioner has failed to satisfy the
antecedent regulatory requirement of three types of evidence. /d. at 1122.

The petitioner has not established cligibility pursuant to section 203(b)( 1 )(A) ot the Act and the petition
may not be approved.

The burden of proof in visa petition procecdings remains cntirely with the petitioner. Section 291 of the
Act, 8US.C. § 1361; Mauer of Soriano, 19 1&N Dec. 764, 766 (BIA 1988) (citing Matter of

" The AAO maintains de novo review of all questions of factand law. See Solane v. DOJ, 381 F.3d 143, 143 (3d
Cir. 2004). In any [oture proceeding, the AAQ maintains the jurisdiction 1o conduct a {inal merits determination
as the ollice that made the tast decision i this matter. 8 C.F.R. § 103.5(a)(1)(ii). See also section 103(a)(1) of
the Act; seetion 204(b) of the Act; DHS Delegation Number 0150.1 (effective March 1, 2003); 8 C.F.R. § 2.1
(2003); 8 C.ER. § 103.1(1)(3)(ii) (2003); Mater of Aurelio, 19 1&N Dec. 458, 460 (BIA 1987) (holding that
legacy INS, now USCIS, is the sole authority with the urisdiction o decide visa petitions).
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Brantigan, 11 [&N Dec. 493 (BIA 1966)).

Here, the petitioner has not sustained that burden.
Accordingly, the appeal will be dismissed.,

ORDER: The appeal is dismissed.



