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Discussion: The Director, Texas Service Center, denied the employment-based immigrant visa
petition on May 18, 2011, The petitioner, who 1s also the beneficiary, appealed the decision with the
Administrative Appeals Office (AAQ) on June 20, 2011. The appeal will be dismissed.

The petitioner sceks classification as an “alien of extraordinary ability™ in the arts, specifically. as a
musician. pursuant to scction 203(b)(1)(A) of the Immigration and Nationality Act (the Act).
SUS.Co§ LIS3(b)(IYA). The director determined that the petitioner has not established the
sustained national or international acclaim necessary to qualify for classification as an alicn of
extraordinary ability.

Congress set a very high benchmark for aliens of extraordinary ability by requiring through the
statute that the petitioner demonstrate the alien’s “sustained national or international acclaim™ and
present “extensive documentation™ of the alien’s achievements. See section § 203(b)(1)(A)(1) of the
Act: 8 C.E.R. § 204.5¢(h)(3). The implementing regulation at 8 C.F.R. § 204.5(h)(3) states that an
alicn can establish sustained national or international acclaim through evidence of a onc-time
achicvement of a major, internationally recognized award. Absent the receipt of such an award. the
regulation outlines (en categories of specific objective evidence. 8 C.F.R. § 204.5(h)(3)(i)-(x). The
petitioner must submit qualifying evidence under at least three of the ten regulatory categorics ol
evidence to establish the basic eligibility requirements.

On appeal. counsel submits a brief and a number of documents, most of which were previoushy
submitted to the director.  In his appellate brief, counsel asserts that the petitioner meets the
nationully or internationally recognized prizes or awards criterion under 8 C.F.R. § 204.5(h)(3)(1).
the membership in associations which require outstanding achievements criterion under 8 C.I'.R.
§ 204.5(h)(3)(it). the published material about the alien criterion under 8 C.F.R. § 204.5(h}3)(iii).
the participation as u judge criterion under 8 C.F.R. § 204.5(h)(3)(iv), the original contributions of
major significance criterion under 8 C.F.R. § 204.5(h)(3)(v), the leading or critical role for
organizations or cstablishments criterion under 8 C.F.R. § 204(h)(3)(viii), and the commercial
successes in the performing arts criterion under 8 C.F.R. § 240(h)(3)(x).

For the reasons discussed below, the AAO finds that the petitioner has not established his eligibility
for the exclusive classification sought.  Specifically, the AAO finds that the petitioner has nol
submitted qualifying evidence under at least three of the ten regulatory criteria set forth in the
regulations at 8 C.F.R. § 204.5(h)(3)(1)-(x). As such, the AAO finds that the petitioner has not
demonstrated that he 1s one of the small percentage who are at the very top of the field and he has
not sustained national or international acclaim. See 8 C.F.R. §§ 204.5(h) (2), (3). Accordingly, the
AAO must dismiss the petitioner’s appeal.

[. LAW

Scction 203(h) of the Act states, in pertinent part, that:



Page 3

i. Priority workers. — Visas shall first be made available . . . to qualified immigranis
who arc aliens described in any of the following subparagraphs (A) through (C):

{A)Aliens with extraordinary ability. — An alien is described in this subparagraph if

(1) the aliecn has extraordinary ability in the sciences, arts, education.
business, or athletics which has been demonstrated by sustained
national or international acclaim and whose achievements have been
recognized in the field through extensive documentation,

(i1) the alien seeks to enter the United States to continue work in the arca
of extraordinary ability, and

(iii)  the alien’s entry into the United States will substantially benclil
prospectively the United States.

United States Citizenship and Immigration Services (USCIS) and legacy Immigration and
Naturalization Service (INS) have consistently recognized that Congress intended to set a very high
standard for individuals secking immigrant visas as aliens of extraordinary ability. See H.R. 723
104st Cong.. 2d Sess. 59 (1990); 56 Fed. Reg. 60897, 60898-99 (Nov. 29, 1991). The term
“extraordinary ability” refers only to those individuals in that small percentage who have risen to the
very tap of the licld of endeavor. 8 C.F.R. § 204.5(h)(2).

The regulation at 8 C.I°.R. § 204.5(h)(3) requires that the petitioner demonstrate the alien’s sustained
acclaim and the recognition of his or her achievements in the field. Such acclaim must be
established cither through evidence of a one-time achievement, that is a major, internationally
recognized award, or through the submission of qualifying evidence under at least three of the ten
categories of evidence listed under the regulations at 8 C.F.R. § 204.5(h)(3)(1)-(x).

In 2010. the U.S. Court of Appeals for the Ninth Circuit reviewed the denial of a petition filed under
this classification. Kazarian v. USCIS, 596 F.3d 1115 (9th Cir. 2010). Although the court upheld
the AAQTs decision to deny the petition, the court took issue with the AAQ’s evaluation ol the
evidence submitted to meet a given evidentiary criterion.'  With respect to the criteria at 8 C.F.R.
§ 204.5(h)(3)(iv) and (vi), the court concluded that while USCIS may have raised legitimule
concerns about the significance of the evidence submitied to meet those two criteria, those concerns

should have been raised in a subsequent “final merits determination.”™ Kazarian, 596 F3d at 1121-
22.

The court stated that the AAQO’s evaluation rested on an improper understanding of the regulations.
Instead of parsing the significance of evidence as part of the initial inquiry, the court stated that “the
proper procedure is to count the types of evidence provided (which the AAO did).” and if the
petitioner fatled to submit sufficient evidence, “the proper conclusion is that the applicant has failed

Specificatly. the court stated that the AAO had unilaterally imposed novel substantive or cvidentiary requiremenis
bevond those set torth in the regulations al 8 C.F.R. § 204.5(h}(3)(iv) and (vi}).
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1o satisiyv the regulatory requirement of three types of evidence (as the AAQO concluded).” Kazariun.
596 F.3d at 1122 (eiting to 8 C.F.R. § 204.5(h)(3)).

Thus, Kazarian scts forth a two-part approach where the evidence is first counted and then
considered in the context of a final merits determination. In this case, the AAO concurs with the
director’s finding that the petitioner has not satisfied the antecedent regulatory requirement ol
presenting at least three types of evidence under the regulations at 8 C.F.R. § 204.5(h)(3)(i)-(x). and
he has not demonstrated that he is one of the small percentage who are at the very top of the ficld or
has achicved sustained national or international acclaim. See¢ 8 C.F.R. §§ 204.5(h) (2), (3).

1. ANALYSIS
A. Evidentiary Criteria’

Under the regulation at 8 C.F.R. § 204.5(h)(3), the petitioner can establish sustained national or
international acciaim and that his achievements have been recognized in the field of endeavor by
presenting evidence of a one-time achievement that is a major, internationally recognized award. [n
this case. the petitioner has not asserted or shown through his evidence that he is the recipient ol 4
major. internationally recognized award at a level similar to that of the Nobel Prize. As such. the
petitioner must present at least three of the ten types of evidence under the regulations at 8 C.I'.R.
§ 204.5(I)(3)1)-(x) to meet the basic eligibility requirements,

Documentation of the alien’s receipt of lesser nationally or internationally recognized prizes or
awards for excellence in the field of endeavor. 8 C.F.R. § 204.5(h)(3)(i).

On appeal, counsel asserts that the petitioner meets this criterion, because he “placed Third in the
Second Annual Mandolin Festival and Second place the following year at the Third Annual
Mandolin Festival.”™ Counsel also asserts that the petitioner “winning the opportunity to rise through
the ranks of Jthe| esteemed [Miami Symphony] Orchestra is a prize in and of itsell.”™ As supporting

evidence. counsel points to (1) a June 10, 2011 statement from—
. {2) an undated document entitled

and (3) a June 1, 2011 letter from NN

First. based on the evidence in the record. the AAO concludes that the petitioner’s second and third
place {imishes at the Festival of the Mandolin do not constitute nationally or internationativ
recognized prizes or awards for excellence. According to _, the petitioner achieved u
second place finish in the
I 1hc AAO notes that this information is inconsistent with the information providec
in counsel’s appellate brief. Counsel states in his appellate brief that the petitioner first finished in
the third place. then in the second place the following year. Moreover, according to the petitioner’s

= The petitioner does not claim that he meets the regulatory categories of evidence not discussed in this decision.
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curriculum vitae. he finished in the second place in both the

As the petitioner has provided inconsistent documents, “it is incumbent upon the petitioner to
resolve the inconsistencies by independent objective evidence. Attempts to explain or reconcile the
conflicting accounts |or evidence], absent competent objective evidence pointing to where the truth.
in {act. fes, will not suffice.™ Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). The petitioner
has provided no such evidence to explain or reconcile the inconsisient evidence.

and even some regions of our neighboring country Colombia.”™ According to

participants in cach Category or Level,” and that for the “*Superior Academic Level,” in which the
petitioner competed. participants were “students and mandolin players that are about to {inish their
studies or those that have a high performance level of the instrument.” Although the evidence shows
that there were only two participants from each state for each competitive category, the evidence
fails 10 show how the two participants were selected, the number of musicians eligible to be
nominated as one of the two participants, whether the two participants were selected based on their
ability to plav the instrument, or who selected the two participants. Ultimately, the petitioner has not
demonstrated that his seccond and/or third place finishes are recognized beyond the entity that
organized the Festival of the Mandolin through objective or independent evidence such as but not
limited to media coverage of the festival or award selections.

Second. the petitioner has not shown that his selection to the Miami Symphony Orchestra conslitutes
an award or prize. According to ||| | . the pctitioner became the orchestra’s acting assistant
viola in 2006 after winning a competitive audition in Miami against violists from a number ol
countrics, and he became the orchestra’s assistant principal viola in 2010. The orchestra selecting
the petitioner for various positions is akin to an employer selecting a job applicant from a pool of
applicants.  Although it may be considered a competitive process, in that the employer likely selccts
the most qualified applicant, such selection is not the same or substantially similar to granting the
job applicant an award or prize for excellence. Moreover, the fact that the petitioner in 2006 was
selected us an acting assistant viola from a pool of musicians from different countries docs nol
qualtfy the selection as a nationally or internationally recognized prize or award for excellence.

Finallv. although in his letter dated September 27, 20110 filed in support of the petition, counsel listed
a number of the petitioner’s other achievements, including acknowledgement and recognition letters
from educational, musical and religious entities, on appeal, counsel has not continued to assert that
those achicvements constitute nationally or internationally recognized awards or prizes for
excellence. As such, the AAO concludes that the petitioner has abandoned this issue, as he did not
timely raise it on appeal. Sepufveda v. United States Ait'y Gen., 401 F.3d 1226, 1228 n.2 (1 1th Cir.
2005): Hristov v, Roark, No. 09-CV-27312011, 2011 WL 4711885 at *1, 9 (E.D.N.Y. Sept. 30.
2017 (the United States District Court tound the plaintiff™s claims to be abandoned as he tailed to
raise them on appeal to the AAQ).
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In short. the AAO cannot find that the petitioner has presented documentation of his receipt of lesser
nationally or internationally recognized prizes or awards for excellence in the field of endeavor. The
petitioner has not met this criterion. See 8 C.F.R. § 204.5(h)(3)(1).

Documentation of the alien’s membership in associations in the field for which classtfication is
songht. which require outstanding achievements of their members, as judged by recognized
national or international experts in their disciplines or fields. 8 C.F.R. § 204.5(h)(3)(11).

On appeal, counsel asserts that the petitioner meets this criterion because he is “a member of’ the
Florida Viola Society. the American Viola Society and therefore the International Viola Society.”
As supporting evidence, counsel points to a June 11, 2011 letter from [ KGN

acknowledged. however, it is true that performers of less credential can join this socicty.”

The plain language of the criterion requires the petitioner to show that the associations, in which the
petitioner is a member, require outstanding achievements of their members, as judged by recognized
national or international experts in their disciplines or fields. Although NG saicd (hat he
is aware of the petitioner’s talent and listed the purposes of the International Viola Society, he did
not provide any information on the membership requirements for the Florida Viola Society. the
American Viola Society or the International Viola Society. Indeed, neither his June 2011 letter nor
any other evidence in the record establishes that any of the societies in which the petitioner is u
member requires “outstanding achievements™ or that the “outstanding achievements™ are judged by
national or international experts in the relevant fields.

[n short. the AAQ cannot find that the petitioner has presented documentation of his membership
associations in the field for which classification is sought, which require outstanding achievements
of their members, as judged by recognized national or international experts in their disciplines or
ficlds. The petitioner has not met this criterion. See 8 C.F.R. § 204.5(h)(3)(i1).

Published material about the alien in professional or major trade publications or other major
media, relating to the alien's work in the field for which classification is sought. Such evidence
shall include the title, date, and author of the material, and any necessary transtation. 8 C.}F.R.
§ 204.5(h)(3)(in).

On appeal. counsel asserts that the petitioner meets this criterion because he has been “referenced in
numcrous online and paper publications regarding not only his role in many performances but also
his personal story.” As supporting evidence, counsel points to (1) an April 22, 2011 Magazine in the
Diario article. entitled ||| GGG 2 2 May 5. 2010 article entitled
I osted on miamiartzine.com, (3) a September 29, 2011 aruicle
entitled N Dostcd on gableshomepage.com, (4) a December 19.
I 2t the Higher Institute of Music of the State of
Veracruz (ISMIEEV), the Quartets 104 and Amikoj are Participating.” and (5) a March 25, 2011
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The AAO concludes that none of the articles constitutes published material in a professional or
major trade publication or other major media. In her March 23, 2011 intent to deny, the director
informed the petitioner that the evidence in the record was insufficient to meet this criterion.
Spectally. the director noted:

To assist in determining that the publications quality as professional or
major trade publications or other major media, the petitioner may
submit:

¢ Documentary evidence including:

o The title, date, and author of the published material;
o The circulation (online and/or in print); and
o The intended audience of the publication.

Note: The evidence submitted should be specific to the media format
in which it was published. If the material was published online, the
evidence should relate to the website. If it was published in print, the
evidence should relate to the printed publication.

In her May 18, 2011 decision, the director again noted, “the [petitioner] failed to provide information
on the publications.” Notwithstanding the director’s notification, the petitioner has not provided any
supporting, evidence establishing that any of the articles were published in professional or mujoi
trade publications or other major media. Although counsel states in his appellate brief that Diario de
Las Amercias 1s "a Spanish language newspaper published out of Miami, Florida.” and that 1t “was
published in not only the print copy but, also online,” counsel’s assertions are not sufficient to
establish that the newspaper constitutes a professional or major trade publication or other major
media. Without documentary evidence to support the claim, the assertions of counsel will not satisfy
the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence.
Matter of Obaighena, 19 I&N Dec. 533, 534 n.2 (BIA 1988); Matter of Laureano, 19 [&N Dece. 1.3
n.2 (BIA 1983); Matier of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). Moreover, ¢ven
assuming counsel’s assertions were true, they would be insufficient to show that Diario de Las
Americas constitutes a professional or major trade publication or other major media.

Furthermore, at least two of the articles are not about the petitioner, relating to his work,
Specifically, both

are advertisements or announcements that describe upcoming performances aimed
to attract patrons. The AAO concludes that they are not about the petitioner, relating to his work. as
required under the plain language of the criterion,

In short. the AAO cannot find that the petitioner has presented published material about him in
protessionad or major trade publications or other major media, relating to his work in the ficld for
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which classification s sought.  The petitioner has not met this criterion. See 8 C.b.R.
§ 204.5(h )} 3)(1i1).

Evidence of the alien’s participation, either individually or on a panel, as a judge of the work of
others in the sume or an allied field of specification for which classification is sought. 8 C.I'.R.
§ 204.5(I)(3)v).

[n her May 18, 2011 decision, the director concluded that the “Cristo Reyv™ Private School
LEducational Unit Diploma establishes that the petitioner meets this criterion. The AAO disagreces.
See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001}, a/f d.
345 F.3d 683 (9th Cir. 2003); see also Soltane v. Dep't of Justice, 381 F.3d 143, 145-46 (3d Cir.
2004) (noting, that the AAO conducts appellate review on a de novo basis). On appeal, counsct.
pointing (o the sane document, continues to assert that the petitioner meets this criterion.

After a close review of the March 15, 1996 diploma, along with other evidence in the record. the
AAQ concludes that the petitioner has not met this criterion. Specifically, neither the diploma nor
other evidence in the record shows that the petitioner judged “the work of others in the samc or an
allied field.” as required by the plain language of the criterion. The diploma, issued by “Cristo Rev™
Private School Educational Unit in San Cristobal, and signed by the school’s principal, director and
rofessor of music, indicates that the petitioner served as a “juror of
h There is no evidence showing that the petitioner judged the work of other musicians in
the festival.  Rather, it appears that the petitioner may have judged the voice talents of a group ol
school-age children of unspecified age. The evidence in the record also fails to establish that the
“Cristo Rey™ Private School Educational Unit™ is a music school, such that its students may be
considered members of the field of music. As the record lacks evidence on the participants of the
festival, and the diploma indicates that the participants may not be musicians, the AAO finds that the
diploma is insufficient evidence to show that the petitioner meets this criterion.

In short, the AAO cannot find that the petitioner has presented evidence of his participation, ¢ither
individually or on a panel, as a judge of the work of others in the same or an allied ficld of
specilication for which classification 18 sought.  The petitioner has not met this criterion.  See
8 C.E.R.§ 204.5(h)(3)(iv).

Evidence of the alien’s original scientific, scholarly, artistic, athletic, or business-reluated
contributiony of mujor significance in the field. 8 C.F.R. § 204.5(h)(3)(v).

On appeal. counsel assets that the petitioner meets this criterion because “numerous testimonial
letters from esteemed individuals were provided to vouch for the importance of [the petitioner] to his
ficld.” Specificallv. counsel points to the following reference letters: (1) a May 14, 2010 letter from
B fc Noples Philharmonic Orchestra Concertmaster and University of Miami's

2) an April 20, 2011 letter from
(3) an April 17, 2011 letter from
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and (4) an April 20, 2011 letter from [l

After o close review of the reference letters and other evidence in the record, the AAQO concludes
that the petitioner has not shown any original artistic contributions of major significance in the ficld.
Indeed. none of the reference letters even mentions the petitioner making original contributions in
the field. let alone original contributions of major significance. According to Professor Basham. the
petitioner “is a sensitive musician with an ability to work well with a group.” Although

I - atcdl that the petitioner “has the ability to produce the strong, powertul sounds along with
the dehicate 1ones necessary 1o create the dramatic dynamic changes required of an orchestrul
plaver.” | N (id not claim to have ever seen or heard of the petitioner’s performances.
In fact. as noted in the director’s May 18, 2011 decision, N EJ] N 1ctter does not specify that
he s familiar with the petitioner’s work, other than that he has “reviewed [the petitioner’s]
background. resume and qualifications.” Moreover, Professor Basham failed to indicate in his letier
that the petitioner has made any artistic contributions of major significance in his field, which is
required under the plain language of the criterion. Finally, notwithstanding [ R EENEENEEEEE
opinion that the petitioner “clearly ranks among that small percentage who have nisen to the top ol
his field.” the AAO finds that the information provided in letter does not support
the broad statement.  Specifically, although discussed the petitioner’s
achievements in the letter. he did not compare the achievements against others in the petitioner’s
ficld. Muerely repeating the language of the statute or regulations does not satisfy the petitioner’s
burden of proof. See Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff d.
9035 t. 2d 41 (2d Cir. 1990); Avyr Associates, Inc. v. Meissner, No. 95 Civ. 10729, 1997 WL 88942
at "3 (S.DNLY. Apr. 18, 1997). Similarly, USCIS need not accept primarily conclusory assertions.
See 1756, Inc. v, United States Ati'y Gen., 745 F. Supp. 9, (D.C. Dist. 1990).

According letter, the petitioner is “an exceptional Violist . . . [and|
B . hc “has added considerably to the cultural life of South Florida with his many

appearances as a solo performer, chamber musician and orchestral musician.” Although| I | NN

indicated in his letter that the petitioner is “a seasoned performer . . . [and] a fine teacher.” he failed

to establish, or even assert, that the petitioner has made any artistic contributions of major

significance in his field, as required under the plain language of the criterion.

According m_ the petitioner’s work is “outstandingly effective in concert and rehearsal
situation” and he has ~a rare gift combining both gentleness and authority.” | SN
reference letter suffers the same deficiency as the abovementioned reference letters. Specilically.
IR [ttt fails to demonstrate, or even allege, that the petitioner has made any artistic
contributions of major significance in his field, as required under the plain language of the criterion.

According 1o B, the petitioner has been teaching youth string classes at the Deering Fstate
at Cutler GMYS. |INNEEEEEN stated that she cannot run the program, offered by the GMYS
preparatory department, “without the expertise and help of [the petitioner. who] has proven to be the
most valuable teacher [she has] had in [the] program and the students and parents are delighted with
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his classes.”™  Although she praised the petitioner’s ability to teach string classes, she failed o0
mention that the petitioner has made any original artistic contributions of major significance in the
ficld. as required under the plain language of the criterion.

The record contains reference letters in addition to those discussed above. None of them, however.
establishes that the petitioner meets this criterion. Vague, solicited letters from local colleagues tha
do not specifically identity contributions or provide specific examples of how those contributions
influenced the field are insufficient.” Kazarian v. USCIS, 580 F.3d 1030, 1036 (9th Cir. 2009), «/f d
in part. 396 F.3d 1115 (9th Cir. 2010). The opinions of experts in the field are not without weighi
and have been considered.  USCIS may, in its discretion, use as advisory opinions Statemcnts
submitted as expert testimony. See Matter of Caron Int'l, 19 1&N Dec. 791, 795 (Comm’r 1Y85).
Howcever, USCIS s ultimately responsible for making the final determination regarding an ahen’s
eligibility for the benefit sought. fd. The submission of letters from experts supporting the petition
is not presumptive cvidence of eligibility; USCIS may, as this decision has done, evaluate the
content of those letters as to whether they support the alien’s eligibility. See id. at 795; see also
Mauer of V-K-. 24 1&N Dec. 500, n.2 (BIA 2008) (noting that expert opinion testimony docs not
purport to be evidence as to “fact”™). USCIS may even give less weight to an opinion that is not
corroborated. in accord with other information or is in any way questionable. Id. at 795; see ulso
Muater of Sofficic 22 1&N Dec. 158, 165 (Comm’r 1998) (citing Matter of Treasure Craft of
California. 14 1&N Dec. 190 (Reg’] Comm’r 1972)).

The reference letters in the record primarily contain bare assertions of acclaim and vague claims ot
contributions without specifically identifying contributions and providing specific examples of how
those contributions rise to a level consistent with major significance in the field. As stated above.
merely repeating the language of the statute or regulations does not satisty the petitioner’s burden ol
prool. Fedin Bros. Co., Ltd., 724 F. Supp. at 1108; Avyr Associates, Inc., 1997 WL 188942 at "5,
Similarly, USCIS nced not accept primarily conclusory assertions. /756, Inc., 745 F. Supp. at 15,
The petitioner also failed to submit sufficient corroborating evidence in existence prior 1o the
preparation ol the petition, which could have bolstered the weight of the reference letters.

In short, the AAO cannot {ind that the petitioner has presented cvidence of his original scientific.
scholarly, artistic, athletic, or business-related contributions of major significance in the field. The
petitioner has not met this criterion. See 8 C.F.R. § 204.5(h)(3)(v).

Evidence of the display of the alien’s work in the field at artistic exhibitions or showcases.
8 C.F.R. § 204.5(M)(3)(vii).

In her May 18, 2011 decision, the director found that the petitioner has met this criterion. The AAQ
concurs. In short. the AAQO find that the petitioner has presented evidence of the display of his work

' In 2010, the Kezarian court reiterated that the AAO’s conclusion that “letters from physics professors attesting to [the
alien’s] contributions in the field” were insufficient was “consistent with the relevant regulatory language.” 596 I 3d at

1122
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in the ficld at artistic exhibitions or showcases. The petitioner has met this criterion. See 8 C.IF.R.
§ 204.5(h)(3)(vii).

Fvidence thar the alien has performed in a leading or critical role for organizations or
establisliments that have a distinguished reputation. 8 C.F.R. § 204.5(h)(3)(viii).

On appeal. counsel asscris that the petitioner meets this criterion because he 18 currently the assistuni
principal viola tor the Miami Symphony Orchesira and has at times performed as the principal viola.
and because he has “recently [started as] the string teacher for the Deering [E]state.” The supporting
documents in the record include: (1) the petitioner’s curriculum vitae, (2) the Letter ol Agreement
between the petitioner and the Miami Symphony Orchestra, dated September 2010, (3) an April 17.
2011 fever from | S ¢ Miami Symphony Orchestra’s Music

I () an April 20, 2011 letter from [ thc Deering Estate at Cutler GMYS

A leading role should be evident based not only on the petitioner’s title but his duties associated with
the position, A critical role should be apparent from the petitioner’s impact on the organization or
establishment as a whole. To show his role in an organization or establishment, the petitioncr may
submit an organization chart demonstrating how his role fits within the hierarchy of the organization
or establishment.

Based on the evidence in the record, the AAO concludes that the petitioner has not shown that he has
performed a leading or critical role for either the Miami Symphony Orchestra or the Deering Estate
at Cutler GMYS. First, neither || i nor any other evidence in the record indicates that the
petittoner has a leadership role in the Miami Symphony Orchestra.  Although _t stated
that the petitioner is a “musical leader,” he failed to explain the term “musical leader.” or explain the
petitioner’s duties in the orchestra, such that the AAO may conclude that the petitioner has

leadership role in the organization or establishment.  Also, although [ N NN ttc B

I . (d in his letter that the petitioner “performed a vital role
managing the overall [co-]production™  between h

Orchestra. he provided no specific information as to what the petitioner did. Morcover.
“perform|ing| a vital role™ n one production does not constitute performing a leading or critical rolc
for the orchestra as a whole. Similarly, although NN st:tcd that the petitioner ~is a mujor
asset and a key factor in the present artistic development of [t]he Miami Symphony Orchestra,”

_ fatled to indicate what the petitioner does in the orchestra other than performing as a
musician. [N 21so failed to indicate that the petitioner’s role as an assistant principal viols
1$ o critical that that his impact on the orchestra is apparent. Notably, Clause 3.5 of the Letter off
Agreement states that “[tJhe Orchestra management may in their absolute discretion . . . omit the
[petitioner]| from any performance.”

Sccond. the evidence shows that, as a string class teacher, the petitioner does not have a leadership
role in the Decring Estate at Cutler GMYS.  Although _stated that the petitioner 1s “"the
most valuable teacher™ in the GMYS preparatory department, and that she could not run the
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preparatory program without the petitioner’s expertise and help, she did not state that the petitioner
has performed a critical role for the Deering Estate at Cutler GMYS as a whole, which likely is an
organization with a number of departments and/or programs. Moreover, the pelitioner has nol
provided an organizational chart showing how his role as a teacher fits within the hierarchy of the
entire organization.  Finally, Ms. Wilcox described the nature and the goals of GMYS preparatory
department. neither she nor any other evidence in the record establishes that the organization has a
distinguished reputation,

Finally, although the petitioner has also submitted evidence showing that he has performed with the

the
Symphony of the Americas, the | N | Q JNEE: 2nd other musical groups, he has failed to show
that he has performed a leading or critical role for these organizations or establishments, or that these
organizations or establishments have a distinguished reputation.

In short, the AAQO cannot find that the petitioner has presented evidence that he has performed i o
leading or critical role for organizations or establishments that have a distinguished reputation. The
petitioner has not met this criterion. See 8 C.F.R. § 204.5(h)(3)(vii1).

Evidence of commercial successes in the performing arts, as shown by box office receipts or
record, cassette, compact disk, or video sales. 8 C.ER. § 204.5(h}(3)(x).

On appeal. counsel asserts that the petitioner meets this criterion because he performed on viola
during a living recording of Dios de Pactos, and that the recording sold over 258,000 copies and won

N A supporting evidence, counsel points to a June 2, 2011 letter from

Based on the evidence in the record, the AAO finds that the petitioner has not met this criterion.
First, it is unclear from the record what position ||l holds, if any, in Grupo Canzion. The
record also contains no information on || 2 company located in Houston, Texas. or
information on the company’s association with the live recording of Dios de Pactos in Miami.
Floridi.  As such, the AAO lacks sufficient evidence to assess the reliability of || Gz v 2.
2011 letter. Second. although the letter states that the petitioner “participated in the recording as o
member of the orchestra New World School of Arts,” the letter does not specify the total number ol
participants from the school or that the petitioner’s name was released to the public, such that the
people who purchased the recording or awarded the Latin Grammy were aware of the petitioner’s
participation in the recording. Thus, the petitioner has not established that any commercial success
can be considered that of the petitioner. Third, the petitioner has not presented any evidence 1o
supporl u finding that selling over 258,000 copies of a live recording constitutes evidence of
commercial success.

Finallv. although counsel has previously asserted that the petitioner meets this criterion based on
documents relating to the selling of compact discs of the
B ppeal. counsel has failed to continue to assert that these documents constitute evidence



Pape 13

of commercial successes. As such, the AAO concludes that the petitioner has abandoned this issuc.
as he did not timely raise it on appeal. Sepulveda, 401 F.3d at 1228 n.2; Hristov, 2011 WL 4711885
atr *9.

In short, the AAQ cannot find that the petitioner has presented evidence of commercial successes in
the performing arts, as shown by box office receipts or record, cassetle, compact disk, or video sales.
The petitioner has not met this criterion. See 8 C.F.R. § 204.5(h)(3)(x).

B. Summary

The AAO concurs with the director’s finding that the petitioner has failed to satisfy the antecedent
regulatory requirement of presenting three types of evidence in the field of endeavor, as required
under the regulation at 8 C.F.R. § 204.5(h)(3).

1.  CONCLUSION

The documentation submitted in support of a claim of extraordinary ability must clearly demonstraie
that the alien has achieved sustained national or international acclaim and is one of the small
percentage who have nisen to the very top of the field of endeavor.

Had the petitioner submitted the requisite evidence under at least three evidentiary categorics. in
accordance with the Kazarian opinion, the next step would be a final merits determination that
considers all of the evidence in the context of whether or not the petitioner has demonstrated: (1} o
“level of expertise indicating that the individual is one of that small percentage who have risen to the
very top of the field ot endeavor,” and (2) “that the alien has sustained national or international
acclaim and that his [] achicvements have been recognized in the field of expertise.” 8 C.F.R.
§ 204.5(h)(2) and (3): see also Kazarian, 596 F.3d at 1119-20. While the AAO concludes that the
evidence 15 not indicative of a level of expertise consistent with the small percentage at the very top
of the field or sustained national or international acclaim, the AAO need not explain that conclusion
in a final merits determination.” Rather, the proper conclusion is that the petitioner has failed o
satisty the antecedent regulatory requirement of presenting three types of evidence. Kazarian, 396
Fildat 1122

The petitioner has not established eligibility pursuant to section 203(b)(1)(A) of the Act and the
petition may not be approved.

Y The AAQ maintains de novo review of all questions of fact and law. See Soltane v. Dep't of Justice, 381 F.3d 143,

145 (3d Cir. 2004). Inany {uture proceeding, the AAO maintains the jurisdiction to conduct a final merits determination
as the oflice that made the last decision in this matter. 8 C.F.R. § L03.5(a}(1)(ii); see also INA §§ 103(a)(1), 203(by.
BHS Delegation Number 0150.1 (effective March 1, 2003); 8 C.F.R. § 2.1 {(2003); 8 C.F.R. § 103.1(DY(3)(iii) (2003):
Marter of Aurclio, 19 1&N Dec. 458, 460 (BIA 1987) (holding that legacy INS, now USCIS, is the sole authority with
the jurisdiction to decide visa petitions).
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The burden of proot in visa petition proceedings remains entirely with the petitioner. Section 291 of
the Act. 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden. Accordingly. the

appeal will be dismissed.

ORDER: The appeal is dismissed.



