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PETITION: Irnmigrant Petition for Alien Worker as an Alien of Extraordinary Ability Pursuant 1o Scction
203(b)( 1A) of the Immigration and Nationality Act, 8 U.S.C. § 1 1533(h)1)(A)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Fnclosed please find the decision of the Administrative Appeals Office in your case. All of the documenis
related o this matter have been returned to the office that originally decided your case. Please be advised tha
any lurther inquiry that you might have concerning your case must be madc (o that office.

I you believe the AAO inappropriately applicd the law in rcaching its decision, or you have additional
information thal vou wish o have considered, you may file a motion 1o reconsider or a motion o reopen in
accordance with the instructions on Form 1-290B, Notice of Appcal or Motion, with a fee ol $630. The
specilic requirements for filing such @ motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Plcasc be aware that 8 C.F.R. § 103.5(a)(1)(i) requircs any motion to be fled within
30 davs ol the decision that the motion seeks 1o reconsider or reopen.,

Thunk vou.

P

Perry Rhew
Chicl. Admimistrative Appeals Olfice

WWW. iIscis.gov
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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa
petition on December 23, 2009, The Administrative Appeals Office (AAQ) upheld the director’s
decision. and dismissed the appeal on June 1, 2011. The matter is now before the AAO on a motion to
reopen and i motion o reconsider. The motion will be dismissed.

In order 1o properly file a motion, the regulation at 8 C.F.R. § 103.5(a)(1)(i) provides that the affected
party or the attorney or representative of record must submit the complete motion within 30 davs of
service ol the untavorable decision. If the decision was mailed, the motion must be filed within 33
days, See 8 C.F.R. § 103.8(b). The date of filing is not the date of submission, but the date of actuui
receipt with the required fee. See 8 C.F.R. § 103.2(a)(7)(1).

The record indicates that the AAQO issued the decision on June i, 2011. [t is noted that the AAQ
properly save noiice to the petitioner that it had 33 days to file the motion. The notice further adviscd:
"I yvou believe the law was inappropriately applied by us in reaching our decision, or you have
additional intormation that you wish to have considered, you may file a motion to reconsider or a
motion (o reopen. The specific requirements for filing such a request can be found at 8 C.I'R
§ 103.5. All motions must be submitted to the office that originally decided your case .. .~

Counscl dated the motion June 29, 2011. However, despile the clear instructions in the AAQOs notice
and on the Form [-290B. counsel sent the motion to the AAO. On July 6, 2011, the AAO returned the
motion as unproperly filed with the wrong office. U.S. Citizenship and Immigration Services (USCIS)
received the motion on July 12, 2011, 41 days after the AAO issued the decision. Accordingly. the
motion was unttmely filed. Moreover, with respect to the motion to reopen, given the language on the
cover page ol the initial decision by the AAQ and in the regulation at 8 C.F.R. § 103.5(a)(1)(iii)(I%). the
petitioner has not demonstrated that the failure to file a timely motion was beyond the petitioner’s
control or due to USCIS error.

In addition, the regulation at 8 C.F.R. § 103.3(a)(2)(vii) allows for limited circumstances in which &
petitioner canr supplement an already-submitted appeal.  This regulation, however, applies only o
appeals. and nof 1o motions to reopen or reconsider. There 1s no analogous regulation which allows o
petitioner 1o submit new evidence in furtherance of a previously-filed motion.

According ro 8 C.E.R.§ 103.5(a)(2), a motion to reopen must statc the new facts (o be provided and be
supported by alfidavits or other documentary evidence. According to 8 C.F.R. § 103.5(a)(3), a motion
to reconsider must stale the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or USCIS policy.

The petitioner has not filed a proper motion to reopen or reconsider. Al the time of filing, his request
waus not accompanied by any evidence or arguments based on precedent decisions. A request for
motion must meel the regulatory requirements of a motion to reopen or reconsider at the time it is filod:
no provision exists tor USCIS to grant an extension in order to await future correspondence that mayv or
may nol include evidence or arguments.
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The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of
the Act, 8 U1.S.C. § 1361, Here, the petitioner has not sustained that burden,

ORDER: The motion to reopen is dismissed. The motion to reconsider is dismissed. The decision of
the AAO dated June 1, 2011, is affirmed, and the petition remains deniced.



