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DISCUSSION The Director, Texas Serv1ce Center, denied the employment—based unmlgrant visa
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

" The petitioner seeks classification as an “alien of extraordinary ability” in education, pursuant to section

203(b)(1)(A) of the Immigration and Nationality Act’ 8 US.C. §1153(b)(1)(A). The director
"determined the petitioner had not established the sustained natlonal or international acclaim necessary to
qualify for classdicatlon as an alien of extraordinary ablhty

Congress set a very high benchmark for aliens of extraordmary ability by requiring through the statute
that the petitioner demonstrate the alien’s “sustained national or international acclaim” and present

“extensive documentation” of the alien’s achievements. lSee section 203(b)(1)(A)(i) of the Act and
8 C.F.R. § 204.5(h)(3). The 1mplementmg regulation at 8 C.F.R. § 204.5(h)(3) states that an alien can
establish sustained national or international acclaim throu'gh evidence of a one-time achievement of a
major, internationally recognized award. Absent the rece:ipt of such an award, the regulation outlines
ten categories of specific objective evidence. 8 C.F.R. § 2(;)4 S(h)(3)(i) through (x). The petitioner must
submit qualifying evidence under at least three of the ten regulatory categories of ev1dence to establish

the basic eligibility requlrements

., The priority date established by the petition filing date is February 24, 2008. On September 18, 2012,
 the director served the petitioner with a request for ev1dence (RFE). After receiving the petitioner’s
response to the RFE, the director issued his decision on October 24, 2012. On appeal, the petitioner
submits a statement with additional documentary evidence. For the reasons discussed below, the AAO
upholds the director’s ultimate determination that the petitioner has not established eligibility for the
classification sought. o

. LAW
Section 203(b) of the Act states, in pertinent part, that:

(1) Priority workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

(A) Aliens with extfaordinary ability. —- An alien i$ described in this subparagraph if --

(i) the alien has extraordinary ability in the|sciences, arts, education, business, or
athletics which has been demonstrated by sustained national or international
acclaim and whose achievements have been recognized in the field through
extensive documentation, '

(ii) the alien seeks to enter the United States to continue work in the area of
extraordinary ability, and
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~ (iii) the alien’s entry into-the United States will substantlally benefit prospectively
the United States.

U.S. Citizenship and Immigration Services (USCIS) and legacy Immigration and Naturalization Service
(INS) have consistently recognized that Congress intende(d to set a very high standard for individuals
- seeking immigrant visas as aliens of extraordinary ability. See H.R. 723 101st Cong., 2d Sess. 59 .
(1990); 56 Fed. Reg. 60897, 60898-99 (Nov. 29, 1991). The term “extraordinary ability” refers only to
those individuals in that small percentage who have risen|to the very top of the field of endeavor. Id.;

* 8 C.F.R. § 204.5(h)(2).

" The regulation at 8 C.F.R. § 204.5(h)(3) requires that the petitioner demonstrate the alien’s sustained
acclaim and the recognition of his or her achievements mI the field. Such acclaim must be established
either through evidence of a one-time achievement (that is, a major, international recognized award) or
through the submission of qualifying evidence under at lleast three of the ten categories of evidence
listed at 8 C.F.R. § 204.5(h)(3)(i)-(x).

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the denial of a petition
filed under this classification. Kazarian v. USCIS, 596 F! 3d 1115 (9th Cir. 2010). Although the court
upheld the AAQ’s decision to deny the petition, the court took issue with the AAO’s evaluation of
evidence submitted to meet a given evidentiary criterion.!  With respect to the criteria at 8 CF.R.
§ 204.5(h)(3)(iv) and (vi), the court concluded that whlle’ USCIS may have raised legitimate concerns
about the significance of the evidence submitted to meet those two criteria, those concerns should have
been raised in a subsequent “final merits determination.” Id. at 1121-22.

* The court stated that the AAQ’s evaluation rested on an improper understanding of the regulations.
Instead of parsing the significance of evidence as part of the initial inquiry, the court stated that “the -
proper procedure is to count the types of evidence provided (which the AAO did),” and if the petitioner
failed to submit sufficient evidence, “the proper conclusion is that the applicant has failed to satisfy the
regulatory requirement of three types of evidence (as the AAO concluded).” Id. at 1122 (cxtmg to
8 CF.R. § 204.5(h)(3)).

Thus, Kazarian sets forth a two-part approach where the jevidence is first counted and then considered
in the context of a final merits determination. In this matter, the AAO will review the evidence under
the plain language requirements of each criterion claimed. As the petitioner did not submit qualifying
evidence under-at least three criteria, the proper conclusion is that the petitioner has failed to satisfy the
regulatory requirement of three types of evidence. Id. ’ A

! Specifically, the court stated that the AAO had unilaterally imposed novel substantive or evidentiary
requirements’ beyond those set forth in the regulations at 8 C.F.R. §204.5(h)(3)(iv) and 8 C.F.R.

§ 204.5(h)(3)(vi).
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II. ANALYSIS
A. Evidentiary Criteria®

- Documentation of the alien’s receipt of lesser nationally or internationally recognized prizes or
awards for excellence in the field of endeavor.

The director discussed the evidence submitted for this criterion and found that the petitioner failed to
satisfy the plain language requirements of the regulation [at 8 C.F.R. § 204.5(h)(3)(i). On appeal, the
petitioner does not contest the director’s findings for this |criterion or offer additional arguments. The
AAQO, therefore, considers this issue to be abandoned. S,epulveda v. US. Att'y Gen., 401 F.3d 1226,
1228 n. 2 (11th Cir. 2005); Hristov v. Roark, No. 09-CV-27312011, 2011 WL 4711885 at *1, 9
(E.D.N.Y. Sept. 30, 2011) (the court found the plaintiff’s|claims to be abandoned as he failed to raise
them on appeal to the AAO). Accordingly, the petitioner| has not submitted qualifying évidence under
this criterion. : ‘

Documentation of the alien’s membership in associations in the field for which classification is
sought, which require outstanding achievements of their members, as judged by recognized national
. or international experts in their disciplines or fields. ‘

v

The director discussed the evidence submitted for this criterion and found that the petitioner failed to
satisfy the plain language requirements of the regulation jat 8 C.F.R. § 204.5(h)(3)(ii). On appeal, the
petitioner does not contest the director’s findings for thlS! criterion or offer additional arguments. The
AAO, therefore, considers this issue to be abandoned. Sepulveda 401 F.3d at 1228 n.2; Hristov, 2011 .
WL 4711885, at *9. Acoordmgly, the petitioner has not submitted qualifying evidence under this
criterion.

Evidence of the alien’s participation, either individually or on a panel, as a judge of the work of
others in the same or an allied field of specification for which classification is sought.

The director determined that the petitioner’s evidence met the requirements of this criterion. The AAO
departs from the director’s favorable eligibility determination related to this criterion. The petition’s
priority date is February 24, 2008. All of the evidence associated with this criterion postdates the
petition’s priority date. A petitioner must establish eligibility at the time of filing; a petition cannot be
approved at a future date after the petitioner becomes eligible under a new-set of facts. See Matter of
Katigbak, 14 1&N Dec. 45, 49 (Reg’l Comm’r 1971). Therefore ‘a petitioner may not make material
changes to a petition that has already been filed in an effort to make an apparently deficient petition
conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 175 (Assoc. Comm’r 1998).

? The petitioner does not claim to meet or submit evidence relating to the regulatory categories of evidence not
discussed in this decision.
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Based on this deficiency, the AAO does not afﬁrm, and ' withdraws the director’s eligibility
determination relating to this criterion. '

Evidence of the alien’s original scientific, scholarly, artistic, athletic, or business-related
contributions of major significance in the field.’
The methods vary by which a petitioner can be notified of evidentiary requirements. For example, a
-petitioner is considered to .be on notice through the|specific requirements outlined within the
regulations, or through various forms of communication from USCIS to a petitioner or applicant noting
an evidentiary deficiency or requesting more evidence. See Matter of Soriano, 19 1&N Dec. 764, 766
'(BIA 1988). The regulation at 8 C.F.R. § 204.5(h)(3) notified the petitioner of the specific filing
requirements to demonstrate eligibility under the extraordinary ability classification. In addition, the
instructions to the Form I-140 petition state that the petitioner “must attach evidence with [the] petition
showing that the alien has sustained national or mtematlolnal acclaim” and then lists the ten regulatory
criteria. Finally, the director issued an RFE listing all of the regulatory criteria. Therefore, the
petitioner must claim every criterion that the petitioner would like to be considered in the proceedings
before the director. In instances when the petitioner was notified of the types of evidence that are
required to demonstrate eligibility and was afforded the opportunity to provide the evidence prior to the
issuance of an adverse decision, new eligibility claims will not be considered on appeal. See Matter of.
Soriano, 19 I&N Dec. at 766. The petitioner failed to [provide a statement with the initial petition
notifying the director of which criteria she was claiming or the manner in which the submitted evidence
applied to the different criteria. - Within the petitioner’sl RFE response, she did not claim eligibility
under this criterion, nor did she identify evidence that the director should consider under this criterion.

If the petitioner would like for USCIS to consider claims to additional eligibility criteria, this must be
accomplished through the filing of a new petition. See ld‘ at 766. Cf Matter of Jimenez, 21 1&N Dec.
567, 570 n.2 (BIA 1996) (finding that claims of ellglblhtly for a waiver presented for the first time on
appeal are not properly before the Board of Immigration Appeals and that the Board will not issue a
determination on the matter.) Although the AAO maintains de novo review of appellate cases and a
petitioner may supplement the record in regards to previous claims, a petitioner may not raise a
previously unclaimed eligibility criterion on appeal. See A'latter of Soriano, 21 1&N Dec. at 766.

Furthermore, the evidence the petitioner provides on appeal postdates the petition’s priority date by
several years. Petitions are not approvable “unless the beneficiary was qualified for preference status at
the time the petition was filed.” See Matter of Pazande'h 19 I&N Dec. 884, 886 (BIA 1989) (citing
Matter of Atembe, 19 1&N Dec. 427, 429 (BIA 1986); Matter of Drigo, 18 1&N Dec. 223, 224-225
(BIA 1982); Matter of Bardouille, 18 1&N Dec. 114, 116 (BIA 1981)); see also Matter of Katigbak,
14 1&N Dec.at 49.

As this criterion was not previously claimed, the petitioner may not assert eligibility for the first time
within the appellate proceedings before the AAO.
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Evidence of the alien’s az)thorship of scholarly articles in the field, in professional or major trade
publications or other major media. '

The director determined that the petitioner met the requirements of this criterion. The AAO does not
affirm the director’s favorable determination as it relates to this criterion for the reasons below.

The majority of the evidence submitted in response to thle director’s RFE postdates the petition filing
date. A petitioner must establish eligibility at the time of filing; a petition cannot be approved at a
future date after the petitioner becomes eligible under a new set of facts. See Matter of Katigbak,
14 I&N Dec. at 49. Therefore, a petitioner may not make material changes to a petition that has already
been filed in an effort to make an apparently deﬁment pétmon conform to USCIS requlrcments See
Matter of Izummi, 22 I&N Dec. at 175.

The three forms of evidence that predate the-petition’s priority date are two books, and the petitioner’s
published dissertation, which she also classified as a book. published the
two actual books. The petitioner failed to provide ahy information relating to ]

or either book published under this company’s banner. The record is deficient of evidence
of sales of either book, which might address whether the books constitute a form of major media.

Regarding the petitioner’s dissertation, the document |is labeled

however, the petitioner failed to provide evidence to substantiate this claim. The document itself bears
no indicia of publication. Therefore, the record contains no evidence that the petitioner’s dissertation
appeared in a professional or major trade publlcatxon or other major media as required by the
regulation.

Finally, it appears that the petitioner attended at least 01iie conference prior to the priority date. The
record, however, contains no evidence that her presentation appeared in published proceedings or other
professional or major trade publications or other major media. Moreover, this presentation is a single
presentation that cannot satisfy the regulatory requlrexﬁent for articles (plural), consistent with the
statutory requirement for extensive evidence. Section 203 (b)(1)(A)() of the Act.

' Therefore, the AAO withdraws the director’s determination that the petitioner’s evidence satisfied the
plain language requirements of this criterion.

Evidence of the display of the alien’s work in the field|at artistic exhibitions or showcases.

The director discussed the evidence submitted for this critérion and found that the petitioner failed to
-satisfy the requirements of this criterion. On appeal, the petitioner does not contest the director’s
findings for this criterion or offer additional arguments. The AAO, therefore, considers this issue to be
abandoned. Sepulveda 401 F.3d at 1228 n.2; Hristov, 2011 WL 4711885, at *9. Accordmgly, the
petitioner has not submitted qualifying evidence under thls criterion.
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Evidence that the alien has performed in a leading or critical role for organizations or
establishments that have a distinguished reputation.

The director discussed the ‘evidence submitted for this criterion and found that the petitioner failed to
satisfy the requirements of this criterion. On appeal, the petitioner does not contest the director’s
findings for this criterion or offer additional arguments. The AAQO, therefore, considers this issue to be
abandoned. Sepulveda 401 F.3d at 1228 n.2; Hristov, 2011 WL 4711885, at *9. Accordingly, the
petitioner has not submitted quahfymg evidence under this criterion.

Evidence that the alien has commanded a high salary or other significantly htgh remuneration for
services, in relation to others inthe field. :

The plain language of the regulation at 8 C.F.R. § 204:5(h)(3)(ix) requires the petitioner to submit
evidence of a “high salary or other significantly high remuneratlon for services, in relation to others in
the [petitioner’s] field.” Average salary information for those performing work in a related but distinct
occupation with different responsibilities is not a proper basis for comparison. The petitioner must
submit documentary evidence of the earnings of those in her occupation performing similar work at the
top level of the field.> The petltloner must present evidene of objective eammgs data showing that she
has earned a “high salary” or “significantly high remune'ratlon in comparison with those performing
similar work during the same time period. See Matter of Przce 20 I&N Dec. 953, 954 (Assoc. Comm’r
1994) (considering professional golfer’s earnings versus other PGA Tour golfers); see also Grimson v.
INS, 934 F. Supp. 965, 968 (N.D. Ill. 1996) (con51der1ng NHL enforcer’s salary versus other NHL
enforcers); Muni v. INS, 891 F. Supp. 440, 444-45 (N.D. 1. 1995) (comparing salary of NHL defensive
player to salary of other NHL defensemen).

Accompanying the initial petition, the petitioner provided|a “general staff contract” reporting an agreed
to salary of as a counselor for the This
is the sole evidence under this criterion that predates the petition filing date. The remaining evidence
did not exist at the time the petitioner filed the petition and cannot therefore be considered within these
proceedings. See Matter of Katigbak, 14 1&N Dec. at 49; |Matter of Izummi, 22 1&N Dec. at 175.

On appeal the petitioner provided information from Wikipedia; however, there are no assurances about
the reliability of the content from this open, user-edited internet site.* See Lamilem Badasa v. Michael

> While the AAO acknowledges that a district court’s decision is not binding precedent, the AAO notes that in
Racine v. INS, 1995 WL 153319 at *4 (N.D. Ill. Feb. 16, 19|95), the court stated, “[T]he plain reading of the
statute suggests that the appropriate field of comparison is not a comparison of Racine’s ability with that of all the
hockey players at all levels of play; but rather, Racine’s ablhty as a professional hockey player within the
NHL. This interpretation is consistent with . . . the deﬁmtlon of the term 8 C.F.R. §204 5(h)(2), and the
discussion set forth in the preamble at 56 Fed. Reg 60898 99.” - -

* Online content from Wikipedia is subject to the following| general disclaimer, “WIKIPEDIA MAKES NO
GUARANTEE OF VALIDITY. Wikipedia is an online open-content collaborative. encyclopedia, that is, a
voluntary association of individuals and groups working to develop a common resource of human knowledge.
The structure of the project allows anyone with an Internet conlnection to alter its content. Please be advised that
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Mukasey, 540 F.3d 909 (8" Cir. 2008). Furthermore this evidence relates to the petitioner’s earmngs
after the petition’s priority date. A petitioner must establish eligibility at the time of filing; a petition
~ cannot be approved at a future date after the petitioner becomes ehglble under a new set of facts. See
Matter of Katigbak, 14 1&N Dec. at 49.

Therefore, the petitioner has not submitted ev1dence that meets the plain language requirements of this
criterion. _ , ;

B. Summary

The petitioner has failed to satisfy the antecedent regulatory 'requirement of three types of evidence.
I11. CONCLUSION
The documentation submitted in support of a claim of extraordinary ability must clearly demonstrate

+ that the alien has achieved sustained national or mtematlonal acclaim and is one of the small percentage
who have risen to the very top of the field of endeavor

Had the petitioner submitted the requisite evidence under at least three evidentiary categories, in
accordance with the Kazarian opinion, the next step would be a final merits determination that
considers all of the evidence in the context of whether or not the petitioner has demonstrated: (1) a
“level -of expertise indicating that the individual is one of that small percentage who have risen to the
very top of the[ir] field of endeavor” and (2) “that the|alien has sustained national or international
acclaim and that his or her achievements have been recognized in the field of expertise.” 8 C.F.R.
§§ 204.5(h)(2) and (3); see also Kazarian, 596 F.3d at 1119-20. While the AAO concludes that the
evidence is.not indicative of a level of expertise consistent with the small percentage at the very top of
the field or sustained natronal or international acclaim, the AAO need not explain that conclusion in a
final merits determination.” Rather, the proper conclus1o'n is that the petitioner has failed to satisfy the
antecedent regulatory requrrement of three types of evidence. Id. at 1122,

~ nothing found here has necessarily been reviewed by people| with the expertise required to provide you with

complete, accurate or reliable information. . . . Wikipedia cannot guarantee the validity of the information found
here. The content of any given article may recently have been changed, vandalized or altered by someone whose
opinion does not correspond with the state of knowledge in the relevant fields. See

- http://en. w1kmedra org/wiki/Wikipedia:General drsclarmer accessed on February 26 2013, a copy of which is
incorporated into the record of proceedmg

* The AAO maintains de novo review of all questions of fact and law. See Soltane v. DOJ, 381 F 3d 143, 145 (3d
Cir. 2004). In any future proceeding, the AAO maintains the Junsdrctlon to conduct a final merits determination
as the office that made the last decision in this matter. 8 C.F. R § 103.5(a)(1)(ii). See also section 103(a)(1) of
the Act; section 204(b) of the Act; DHS Delegation Number 0150.1 (effective March 1, 2003); 8 CF.R. § 2.1
(2003); 8 C.F.R. § 103.1(f)(3)(iii) (2003); Matter of Aurelio, [19 1&N Dec. 458, 460 (BIA 1987) (holding that
legacy INS, now USCIS, is the sole authority with the jurisdiction to decide visa petitions). '
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The petitioner has not established her eligibility pursuant to section 203(b)(1)(A) of the Act and the
petition may not be approved. ' '
The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of the
Act, 8US.C. § 1361; Matter of Soriano, 19 I&N Dec. 764, 766 (BIA 1988) (citing Matter of
Brantigan, 11 1&N Dec. 493 (BIA 1966)). Here, the petitioner has not sustained that burden.
Accordingly, the appeal will be dismissed. ' '

ORDER:  The appeal is dismissed.




