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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant visa
petition, which is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be
dismissed.

The petitioner is a non-profit education and research institution. It seeks to classify the beneficiary as
an outstanding researcher pursuant to section 203(b)(1)(B) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153(b)(1)(B). The petitioner seeks to employ the beneficiary permanently in the
United States as a research engineer II. The director determined that the petitioner had not established
that the beneficiary had attained the outstanding level of achievement required for classification as an
outstanding researcher. The director further determined that the petitioner had not submitted the
required evidence to establish that the petitioner had offered the beneficiary a permanent job.

On appeal, counsel submits a brief and evidence, almost all of which was already part of the record of
proceeding. For the reasons discussed below, the petitioner has not overcome the director’s concerns
regarding the beneficiary’s recognition in the field. Moreover, the petitioner’s July 27, 2007
submission was not responsive to the director’s request for additional evidence about the job offer.
Thus, as will be discussed in more detail below, the materials submitted on appeal relating to this issue
need not be considered. See Matter of Soriano, 19 1&N Dec. 764, 766 (BIA 1988); Matter of
Obaigbena, 19 I&N Dec. 533, 537 (BIA 1988).

Section 203(b) of the Act states, in pertinent part, that:

(1) Priority workers. -- Visas shall first be made available . . . to qualified immigrants who are
aliens described in any of the following subparagraphs (A) through (C):

* * *

(B) Outstanding professors and researchers. -- An alien is described in this subparagraph
if --

(i) the alien is recognized internationally as outstanding in a specific
academic area,

(ii) the alien has at least 3 years of experience in teaching or research in the
academic area, and

(iii) the alien seeks to enter the United States --
() for a tenured position (or tenure-track position) within a

university or institution of higher education to teach in the
academic area,
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(1) for a comparable position with a university or institution of
higher education to conduct research in the area, or

(II) for a comparable position to conduct research in the area with
a department, division, or institute of a private employer, if the
department, division, or institute employs at least 3 persons full-
time in research activities and has achieved documented
accomplishments in an academic field.

The regulation at 8 C.F.R. § 204.5(i)(3) states that a petition for an outstanding professor or researcher
must be accompanied by:

(i1) Evidence that the alien has at least three years of experience in teaching and/or
research in the academic field. Experience in teaching or research while working on an
advanced degree will only be acceptable if the alien has acquired the degree, and if the
teaching duties were such that he or she had full responsibility for the class taught or if
the research conducted toward the degree has been recognized within the academic field
as outstanding. Evidence of teaching and/or research experience shall be in the form of
letter(s) from current or former employer(s) and shall include the name, address, and
title of the writer, and a specific description of the duties performed by the alien.

This petition was filed on May 7, 2007 to classify the beneficiary as an outstanding researcher in the
field of engineering. Therefore, the petitioner must establish that the beneficiary had at least three years
of research experience in the field as of that date, and that the beneficiary’s work has been recognized
internationally within the field as outstanding.

INTERNATIONAL RECOGNITION

The regulation at 8 C.F.R. § 204.5(1)(3)(1) states that a petition for an outstanding professor or
researcher must be accompanied by “[e]vidence that the professor or researcher is recognized
internationally as outstanding in the academic field specified in the petition.” The regulation lists six
criteria, of which the beneficiary must satisfy at least two. On appeal, counsel cites Buletini v. INS,
860 F. Supp. 1222 (E.D. Mich. 1994) for the general proposition that the evidence submitted must be
“viewed as a whole.” In contrast to the broad precedential authority of the case law of a United States
circuit court, the AAO is not bound to follow the published decision of a United States district court
in cases arising within the same district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). The
reasoning underlying a district judge’s decision will be given due consideration when it is properly
before the AAO; however, the analysis does not have to be followed as a matter of law. Id. at 719.
Regardless, the court in Buletini acknowledged that in reviewing the evidence submitted to satisfy a
given criterion, “the examiner must evaluate the quality, including the credibility, of the evidence
presented to determine if it, in fact, satisfies the criteria.” Buletini, 860 F. Supp. at 1234,



While we acknowledge that it is meeting two criteria that demonstrates international recognition, it
would be absurd to suggest that the evidence submitted to meet a given criterion need not be
indicative of or at least consistent with international recognition, the statutory standard for the
classification sought. Demonstrating two accomplishments inherent to the field does not set the
beneficiary apart from members of the field any more than one accomplishment inherent to the field.

It is important to note here that the controlling purpose of the regulation is to establish international
recognition, and any evidence submitted to meet these criteria must therefore be to some extent
indicative of international recognition. More specifically, outstanding professors and researchers
should stand apart in the academic community through eminence and distinction based on
international recognition. The regulation at issue provides criteria to be used in evaluating whether a
professor or researcher is deemed outstanding. Employment-Based Immigrants, 56 Fed. Reg. 30703,
30705 (proposed July 5, 1991) (enacted 56 Fed. Reg. 60897 (Nov. 29, 1991)). The petitioner claims
to have satisfied the following criteria.'

Published material in professional publications written by others about the alien’s work in the
academic field. Such material shall include the title, date, and author of the material, and any
necessary translation.

Initially, the petitioner submitted evidence that articles authored by the beneficiary had been cited. In
addition, researchers who conducted some of their experiments at the petitioning institute’s facilities
included the beneficiary in the acknowledgement section of their own articles. All of the articles
submitted are about the authors’ own work. The director’s request for additional evidence stated that
footnoted citations could not serve to meet this criterion. Counsel’s cover letter to the petitioner’s
response did not address this criterion. As noted by the director, the petitioner did submit two articles
that include a discussion of the work of the petitioner’s colleague, || | | | JJEEEEE Counsel
characterizes these articles as news about the importance of the beneficiary’s field in general. The
director concluded that citations do not constitute published materials about the beneficiary’s work and
that the petitioner had not established that the articles that include a discussion of | I W ork
were about the beneficiary’s work.

On appeal, the petitioner merely reiterates the claim that the petitioner submitted evidence to meet this
criterion and resubmits that evidence, which is already part of the record of proceeding before the AAO.
Counsel does not attempt to explain how these citing articles, which are clearly about the work
performed by the authors, constitute published material about the beneficiary’s work. Rather, counsel
merely asserts that the petitioner submitted “a goodly number of entries in a citation index that cites the
person’s work as authoritative” and cites a non-precedent decision by this office and a July 30, 1992
correspondence memorandum from | Acting Assistant Commissioner of the legacy
Immigration and Naturalization Service (INS), now U.S. Citizenship and Immigration Services
(USCIS), to the then Director of the Nebraska Service Center, ﬁ

' The petitioner does not claim that the beneficiary meets any criteria not discussed in this decision and the
record contains no evidence relating to the omitted criteria.
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While 8 C.F.R. § 103.3(c) provides that AAO precedent decisions are binding on all employees in
the administration of the Act, unpublished decisions are not similarly binding. Hssued his
correspondence memorandum in response to an inquiry from _and makes clear that he is
discussing his personal inclinations. Moreover, in contrast to official policy memoranda issued to the
field, correspondence memoranda issued to a single individual do not constitute official USCIS policy
and will not be considered as such in the adjudication of petitions or applications. Although the
correspondence may be useful as an aid in interpreting the law, such letters are not binding on any
USCIS officer as they merely indicate the writer’s analysis of an issue. See Memorandum from

I A cting Associate Commissioner, legacy INS, Office of Programs, Significance of
Letters Drafted by the Office of Adjudications (Dec. 7, 2000).

Regardless, while | asserts that a “goodly number” of citations are “solid pieces of
evidence,” he does not suggest that citations can serve as published material about the alien’s work.
The plain language of the regulation at 8 C.F.R. § 204.5(1)(3)(i)(C) requires that the published material
be “about” the alien’s work. Thus, the alien’s work must be the subject of the published material. As
stated above, the articles which cite and acknowledge the beneficiary’s work are primarily about the
authors’ own work, not the work of the beneficiary. As such, they cannot be considered published
material about the beneficiary. Finally, neither counsel nor the petitioner contests the director’s
conclusion that the materials that include a discussion of the work of IR are not about the
beneficiary’s work. While the articles mention s career of work on graphene, the subject of
the beneficiary’s patent application prepared jointly with | JJJIE, the article does not mention the
beneficiary by name or a recent patent filing that might refer to the specific collaboration with the
beneficiary. Thus, this article cannot be considered indicative of or consistent with the beneficiary’s
personal international recognition. See generally Negro-Plumpe v. Okin, 2:07-CV-820-ECR-RJJ at 7
(D. Nev. Sept. 8, 2008) (upholding a finding that articles about a show are not about the actor).

In light of the above, the petitioner has not established that the beneficiary meets this criterion.

Evidence of the alien’s participation, either individually or on a panel, as the judge of the work
of others in the same or an allied academic field.

The record reflects that the beneficiary has refereed manuscripts or abstracts for three journals and two
conferences. At least one request to referee manuscripts is from one of the beneficiary’s colleagues at
the petitioning institution, [N IR A nother request comes from [NGGEG 2t [BM,
where the beneficiary worked as a summer intern. The petitioner also submitted evidence that one of
the journals for which the beneficiary performed reviews, IEEE Transactions on Electron Devices,
reviews 800 manuscripts per year. The portion of the journal’s “Golden List” of reviewers submitted
includes 110 names including the beneficiary’s name and is incomplete as it ends with last names
beginning with “0.” The materials further state that within the Institute of Electrical and Electronics
Engineers (IEEE), “it is widely regarded as a duty of membership that each member contribute to the
welfare of the Society and to the promotion of its goals. Acting as a reviewer is one way to accomplish
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this. In reality, we know that many reviewers volunteer for more noble reasons than merely a sense of
duty.” These materials confirm that manuscript review is promoted as a professional responsibility by
journals seeking volunteers.

In response to the director’s request for evidence, the petitioner submitted several letters. _
Executive Director of Electron Devices, states:

Peer-review is an integral part of the publication process. Reviewers are selected based
on their internationally recognized expertise, demonstrated research abilities and
experience, prior review experience and critical judgment of the subject matter. [The
beneficiary] was selected to review for IEEE Transactions on Electron Devices because
of his demonstrated expertise in his specialized knowledge.

I however, then provides more general information about IEEE peer review, stating
that all IEEE periodicals “shall be reviewed by at least two referees who are competent and have
experience in the area of the subject matter of the paper.” The ultimate decision as to whether to
publish a paper is made by an editor. | BB docs not explain the wide discrepancy between
his two characterizations regarding peer review at IEEE.

B cditor of Electrochemical and Solid State Letters and the beneficiary’s colleague at the
petitioning university, asserts that the journal invites “only outstanding researchers who have achieved a
certain level of distinction in the field, and have been recognized internationally for their expertise in
the specific area.” While il asserts that the journal publishes more than 400 articles per year, he
does not state the number of manuscripts received or the total number of reviewers on which the journal
relies during a given year.

in inviting the beneficiary to serve on an abstract review committee for a symposium,
merely states that the committee “will consist of experts like your self, spanning all interests within the
[Electron, Ion, Photon Beam Technology and Nanofabrication] community.”

The director concluded that the record contained no evidence that the beneficiary’s participation in the
widespread peer-review process set him apart from other members of the field.

As stated above, on appeal, counsel cites Buletini, 860 F. Supp. at 1222, for the general proposition that
USCIS must consider the evidence as a whole. While counsel does not cite any specific language from
this decision, we acknowledge that the court in Buletini was concemed, in the context of eligibility for
the aliens of extraordinary ability classification pursuant to section 203(b)(1)(A) of the Act, that legacy
INS had used a circular argument in evaluating the evidence submitted to establish judging the work of
others under 8 C.F.R. § 204.5(h)(3)(iv), which is similar to 8 C.F.R. § 204.5(1)(3)(i}(D). Specifically,
the Buletini court concluded that legacy INS could not require evidence that extraordinary ability was
required for the particular judging responsibility. /d. at 1232-1233
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As stated above, the AAO is not bound to follow the published decision of a United States district
court in cases arising within the same district. See Matter of K-S-, 20 I&N Dec. at 715. The
reasoning underlying a district judge’s decision will be given due consideration when it is properly
before the AAO; however, the analysis does not have to be followed as a matter of law. Id. at 719.
Regardless, the Buletini court did not suggest that legacy INS, now USCIS, could not evaluate the
significance of the beneficiary’s judging responsibilities at all. See Yasar v. DHS, 2006 WL 778623
*9 (S.D. Tex. March 24, 2006); All Pro Cleaning Services v. DOL et al., 2005 WL 4045866 *11
(S.D. Tex. Aug. 26, 2005). Rather than looking for evidence that international recognition is
required to serve as a peer-reviewer, we are merely considering whether serving as a peer reviewer
sets the petitioner apart from other members of his field. Id.

The petitioner has not submitted consistent evidence suggesting that peer review is notable. While
we do not question the sincerity of || ||| | | | QJEEE o- M, it remains that their necessarily
subjective opinion that referees are selected based on international recognition is not supported by
more objective evidence such as evidence that any journal for which the beneficiary has reviewed
manuscripts boasts a small number of elite reviewers. Significantly, as documented in the record,
IEEE Transactions on Electron Devices utilizes well over 100 reviewers in a given year. Their official
materials, provided by the petitioner, explicitly promote peer review as a professional obligation.

We cannot ignore that scientific journals are peer reviewed and rely on many scientists to review
submitted articles. Thus, peer review is routine in the field and is not indicative of or consistent with
international recognition. In reaching this conclusion, we are not substituting our subjective opinion for
those of the editors who support the petition. Rather, the objective evidence, including the large
number of referees for a single journal, the statement that IEEE only requires that its referees are
competent and the materials indicating that IEEE promotes peer review as a professional responsibility,
supports our position. Without evidence that sets the beneficiary apart from others in his field, such as
evidence that he has reviewed an unusually large number of manuscripts, received independent requests
from a substantial number of journals, or served in an editorial position for a distinguished journal, we
cannot conclude that the beneficiary meets this criterion.

Evidence of the alien’s original scientific or scholarly research contributions to the academic
field.

The petitioner relies on reference letters, the beneficiary’s conference presentations and pending and
proposed patent applications to meet this criterion. The director acknowledged that the beneficiary had
been involved in original research but concluded that the petitioner had not demonstrated that this
research was internationally recognized as outstanding. On appeal, counsel asserts that the director
ignored the letters from “leading experts of great stature in this complex and merging field” and
substituted his own “opinion for those with far greater knowledge of the state of the field in which the
beneficiary works.”
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Obviously, the petitioner cannot satisfy this criterion simply by listing the beneficiary’s past projects
and demonstrating that the beneficiary’s work was “original” in that it did not merely duplicate prior
research. Research work that is unoriginal would be unlikely to secure the beneficiary a master’s
degree, let alone classification as an outstanding researcher. Because the goal of the regulatory criteria
is to demonstrate that the beneficiary has won international recognition as an outstanding researcher, it
stands to reason that the beneficiary’s research contributions have won comparable recognition. To
argue that all original research is, by definition, “outstanding” is to weaken that adjective beyond any
useful meaning, and to presume that most research is “unoriginal.”

As stated above, outstanding researchers should stand apart in the academic community through
eminence and distinction based on international recognition. The regulation at issue provides criteria
to be used in evaluating whether a professor or researcher is deemed outstanding. 56 Fed. Reg.
30703, 30705 (July 5, 1991). Any Ph.D. thesis, postdoctoral or other research, in order to be
accepted for graduation, publication or funding, must offer new and useful information to the pool of
knowledge. To conclude that every researcher who performs original research that adds to the
general pool of knowledge meets this criterion would render this criterion meaningless.

Furthermore, the regulations include a separate criterion for scholarly articles. 8 C.F.R.
§ 204.5(1)(3)(1)(F). Thus, the mere authorship of scholarly articles or the equivalent act of presenting
one’s research at a conference cannot serve as presumptive evidence to meet this criterion. To hold
otherwise would render the regulatory requirement that a beneficiary meet at least two criteria
meaningless.

In a similar vein, the evidence that the beneficiary has prepared patents applications for two of his
inventions. A collaborator asserts that one of the patent applications has been filed but the record does
not contain proof of filing. Regardless, the very existence of patent applications does not show that the
beneficiary’s inventions are more significant than those of others in his field. To establish the
significance of the beneficiary’s work, we turn to experts in his field, whose letters we discuss below
and objective evidence of the beneficiary’s influence such as citations of his published work.

The petitioner relies on several reference letters. The opinions of experts in the field, while not
without weight, cannot form the cornerstone of a successful claim of international recognition.
USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. See
Matter of Caron International, 19 1&N Dec. 791, 795 (Comm’r. 1988). While we will not substitute
our own opinions on issues beyond our area of expertise, USCIS does have expertise on immigration
law and is ultimately responsible for making the final determination regarding an alien’s eligibility
for the benefit sought. See id. The submission of letters from experts supporting the petition is not
presumptive evidence of eligibility, USCIS may evaluate the content of those letters as to whether
they support the alien’s eligibility. See id. at 795. USCIS may even give less weight to an opinion
that is not corroborated, in accord with other information or is in any way questionable. Id. at 795;
see also Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r. 1998) (citing Matter of Treasure Craft of
California, 14 I&N Dec. 190 (Reg’l. Comm’r. 1972)).
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In evaluating the reference letters, we note that letters containing mere assertions of widespread
recognition and vague claims of contributions are less persuasive than letters that specifically identify
contributions and provide specific examples of how those contributions have influenced the field. In
addition, letters from independent references who were previously aware of the petitioner through his
reputation and who have applied his work are the most persuasive. Ultimately, evidence in existence
prior to the preparation of the petition carries greater weight than new materials prepared especially
for submission with the petition. An individual with international recognition should be able to
produce unsolicited materials reflecting that recognition.

The beneficiary obtained his Ph.D. at the petitioning institute in 2004 and began working at the same
institute upon graduation. He spent one summer as an intern for Intel, Corp. and another summer as an
intern for the IBM T. J. Watson Research Center.

Director of the Microelectronics Research Center at the petitioning institute and
one of the beneficiary’s coauthors and co-inventors, discusses the beneficiary’s development of a
technique for detecting molecules and DNA fragments. [l asserts that the technique is
expected to significantly cut the $20 million cost of decoding the human genome and reduce the time
for decoding from six months to a few hours. MM spcculates that the beneficiary’s invention
“will have far reaching applications, including counter-terrorism diagnostics, agriculture and
environmental studies.” ||l notes that Archon X-Prize for Genomics would award $10 million
to the first team that can sequence 100 human genomes in ten days. While B osscits that this
award demonstrates the “urgent need” for this technology, the record lacks evidence that the beneficiary
won this prize or that any company has expressed an interest in licensing this technology. In an
October 18, 2006 electronic mail message submitted by the petitioner, the beneficiary advised the
petitioning institution that a prototype would be developed in one year and speculates that Combimatrix
might be one company interested in the technology. The petitioner’s response by electronic mail
message was to wait to file the patent application until the prototype was developed and presented to
companies with a possible interest in the technology. Without evidence that the beneficiary eventually
developed a working prototype with widespread interest, the petitioner cannot demonstrate that the
beneficiary’s DNA diagnostic technology has impacted the field.

In his cover letter for the petition QNI asserts that graphene electronics will replace silicon
electronics as soon as 2012 and that the beneficiary’s patent disclosure for his joint innovation with [l
I - oivcs the U.S. semiconductor industry an edge over foreign counterparts and
“is considered a revolutionary contribution to the field.” | Bl does not explain how the
beneficiary’s innovation has been revealed to the international community and, thus, could be
considered revolutionary, when the patent application has not even been filed yet. | asserts
that the beneficiary is “one of only a handful of experts in nano-electronic devices and the fabrication of
nanoscale devices using electron beam lithograpy.” Significantly, the article in the April 10, 2007
edition of the New York Times states that while research in graphene was limited to a few researchers a
few years ago, nearly 100 papers on graphene were presented at a single recent physical science
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conference. Thus, this area of research is now heavily investigated. The petitioner must provide
evidence that sets the beneficiary apart from these other researchers.

I rcfcrences the 2002 beneficiary’s article on accumulation FET, asserting that this
“pioneering” research “has been cited in various international journals and conferences and is
considered an important work upon which subsequent research in this area has been built.” The Google
Scholar citation results submitted by the petitioner confirm that at least two articles have cited the
beneficiary’s 2002 article. The petitioner submitted four articles that cite the beneficiary’s 2002 paper,
one of which is a self-cite by B remaining three citations are from the same research
group in London and cited the beneficiary’s work in addition to one or two other papers for the same
proposition. This citation record does not reflect wide application or even recognition of the
beneficiary’s work on accumulation FET.

_\next asserts that the beneficiary’s 2004 article on modeling bulk accumulation MOSFETs
was considered a “remarkable contribution” by one of the reviewers for the article. Far more persuasive
that the expectations of the reviewer is the article’s actual impact in the field. The Google Scholar
citation results submitted by the petitioner reflect that the article had been cited three times as of the
date of filing. The record contains only one of those citations, which is by a research team in China.
The record does not establish whether the remaining citations are independent or self-citations by the
beneficiary or a coauthor. Later, NI asserts that in the same year, the beneficiary was coauthor
of an invited paper. The Google Scholar results provided by the petitioner demonstrate that this paper
has not been cited. Moreover, the beneficiary was not the “first author” or “senior author” of this paper,
suggesting that the invitation was not extended to him personally and that he did not personally present
the work at the Boston conference. Thus, without evidence that the invitation was extended to him, the
invitation is not evidence of the beneficiary’s personal international recognition.

I 2 <o cites the beneficiary’s Ph.D. thesis as a breakthrough contribution, but does not indicate
that it was published or otherwise internationally distributed. Thus, the petitioner has not demonstrated
how this work was recognized beyond the petitioning institute.

I further asserts that the beneficiary was invited to present his “pioneering study” of
FermiFET to Thunderbird Technologies and that the company successfully licensed their own
technology to various companies and cited the beneficiary’s publication “on their website as attestation
to the superiority of their device.” The petitioner submitted a letter from [ EGTGTNNG
President and Chief Executive Officer (CEO) for Thunderbird Technologies, who asserts that the
company has over 17 patents, including a patent for FermiFET. I iocs not indicate that the
beneficiary is listed as an inventor on the FermiFET patent. ] provides general praise of the
beneficiary’s work and asserts that his current work “has helped in the understanding of our transistor
design at SEMATECH/ATDF, a for-profit subsidiary of SEMATECH, where we plan to demonstrate
our advantages to the semiconductor industry world-wide.” |l concludes that the beneficiary’s
work in this area “has clearly identified what ideas are technically feasible and will have commercial
importance.”
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It appears from this letter that the beneficiary has assisted Thunderbird Technologies in testing their
own technology, which he did not design. Such work, while important, is not necessary original.
Finally, _\ asserts that granting the beneficiary permanent residency would be “in the best
mterests of the U.S.” While we do not contest ﬂ‘ sincerity, at issue for the classification sought
is whether the beneficiary is internationally recognized as outstanding. The petitioner did not provide
any materials from Thunderbird Technologies’ website confirming assertion that the site
cites the beneficiary’s research. The “Overview” of the company’s Fermi-FET transistor architecture
makes no mention of the beneficiary’s work.

also asserts that the beneficiary’s work with electron-beam nanolithography has been widely
disseminated and facilitated the work of many researchers around the world. continues:

[The beneficiary] has successfully modeled the processes that occur when electron
beams interact with materials and has skillfully developed algorithms and software that
can predict the effects of these interactions. His method is extremely effective in the
design of grayscale structures using e-beam lithography, and as a result, has been
requested by researchers in the U.S. and Europe for use in their investigations.

The record contains no evidence that researchers around the world have applied the beneficiary’s
research. As will be discussed below, the beneficiary’s research is not widely or frequently cited. The
record also lacks the U.S. and European requests for the beneficiary’s methods. Even if the petitioner
had submitted reprint requests, reprint requests demonstrate an interest in the author’s work but are less
persuasive than citations as evidence that the requestor has actually applied the author’s work.

While | asserts that the beneficiary has “significantly contributed to [the petitioning
institute’s] placement on the international map of organizations with advanced capabilities in nano
fabrication, the only media coverage of the petitioning institute’s program in nanotechnology are the
two articles focusing on graphene research.

Finally, I assctts that the beneficiary was invited to write a book chapter for a book to be
published by the National Science Foundation (NSF) — National Nanotechnology Infrastructure
Network (NNIN) program. The record does not contain the invitation itself. Thus, the petitioner has
not demonstrated that it originated from an editor independent of the beneficiary’s close colleagues.>

? According to the contract submitted by the petitioner, the book was edited by [N NG

According to the petitioner’s website, +accessed
May 7, 2009 and incorporated into the record of proceedings), is a professor at the petitioning

university. Thus, his invitation to the beneficiary to author a book chapter is not evidence that the beneficiary
enjoys any recognition beyond the petitioning institution.
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— a professor of chemistry and biochemistry at the petitioning institute, asserts that
the beneficiary “has been instrumental in developing the necessary technology” for use in detecting

molecules. explains that this work “has applications in airport security, chemical safety,
DNA detection and any other area where chemical detection is required.” || Bl concludes that
the beneficiary “continues to push the limits of nanolithography to fabricate advanced device structures
that have far-ranging applications.” We do not question that the beneficiary’s area of research is
important. At issue is whether the beneficiary is internationally recognized as outstanding in this field.
We are not persuaded that a collaboration with a colleague at the petitioning institution is evidence of
the beneficiary’s international recognition.

Assistant General Manager at JEOL, Ltd., asserts that he became aware of the
beneficiary’s research through attending his recent conference presentation. asserts that the
beneficiary is an expert-level “user” of the electron-beam lithography machine. Expertise in existing
technology is not necessarily original, although ||} does assert that the beneficiary used this
tool for unique patterning devices. While I asserts that the beneficiary’s ability to utilize this
tool is unique, the issue of whether similarly-trained workers are available in the U.S. is an issue
under the jurisdiction of the Department of Labor. See Matter of New York State Dep’t of Transp.,
22 1&N Dec. 215, 221 (Comm’r 1998). asserts that the beneficiary’s recent presentation
on the fabrication of 3-D structures utilizing electron beam lithography drew significant interest from
research teams around the world and that this work has “important applications” but does not provide
any examples of this work being applied in the field. Notably, hdoes not claim to be
applying the beneficiary’s work at his own company. * Chief Researcher at JEOL,
Ltd., provides similar information. While Ml discusses the potential applications of the
beneficiary’s work, he does not assert that JEOL, Ltd. is utilizing the beneficiary’s results or methods.

I of the Intitut Universitaire de France asserts that he has long collaborated with the
petitioning institute and developed a new collaboration with the beneficiary after learning of his work
during visits to the petitioning institution. ||| | Il praises the beneficiary’s work and asserts
that the results of their collaboration will be published in Nature. The record does not reflect that this
work was published as of the date of filing, the date as of which the petitioner must establish the
beneficiary’s eligibility. See 8 C.F.R. §§ 103.2(b)(1), (12); Matter of Katighak, 14 1&N Dec. 45, 49
(Reg’l. Comm’r. 1971). As such, the petitioner has not demonstrated that this work had impacted the
field as of that date.

The most significant letter submitted initially is from{ MMM President and Lead Optical Scientist
at Brandywine Optics, Inc., a major manufacturer of customized imaging spectrometer cameras for
vartous customers including the U.S. Navy and biomedical companies. | sserts:

The work I do would be impossible without the critical technology of diffractive
gratings made by electron beam lithography, of which [the beneficiary] is an
international authority. Brandywine Optics has enlisted [the beneficiary’s) expertise
through the National Nanofabrication Initiative Network, because he had already built
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up a reputation through publications for his work in grey-scale lithography at [the
petitioning institution]. Through his research, he has successfully fabricated test parts
for Brandywine Optics, and is guiding his interns in fabricating next generation optics as
the foundation for new Brandywine Optics products. Specifically, [the beneficiary’s]
nanotechnology experience and his innovative abilities in the field of nanotechnology on
curved surfaces [are] unique in the world. (NASA JPL was my former supplier, and
they could not handle it anymore.

While this letter does suggest some application of the beneficiary’s work, the beneficiary’s ability to
provide useful technological assistance to a company in the United States does not set him apart from
other engineering researchers with satisfied customers. Significantly, the petitioner submitted materials
from Brandywine Optics’ website, which states that it operates with “NASA Exclusive License
5,880,834.” The website does not mention any collaboration or patent licensure from the petitioning
institution.

In response to the director’s request for additional evidence. the petitioner submitted two new letters.
The letter from qﬁncipal engineer at the “Jet Propulsion Laboratory,” is not on
the laboratory’s letterhead. merely provides general praise of the beneficiary’s work
without providing examples of its impact. * Director of the Nanoelectronics Research

Initiative at IBM (where the beneficiary was an intern in 2002), provides information similar to that
discussed above.

The record lacks objective evidence supporting the general assertions of recognition and influence
provided in the letters. As stated above, none of the beneficiary’s articles had been cited more than
three times by independent sources as of the date of filing. The beneficiary’s patent applications were
either pending filing or pending at the U.S. Patent Office. The record lacks any expressions of interest
in licensing these patents.

While the beneficiary’s research is no doubt of value, it can be argued that any research must be
shown to be original and present some benefit if it is to receive funding and attention from the
scientific community. Any Ph.D. thesis or postdoctoral research, in order to be accepted for
graduation, publication or funding, must offer new and useful information to the pool of knowledge.
The record does not establish that the beneficiary’s work has been recognized internationally as
outstanding.

Evidence of the alien’s authorship of scholarly books or articles (in scholarly journals with
international circulation) in the academic field.

The petitioner submitted copies of several articles and conference presentations by the beneficiary. The
Department of Labor’s Occupational Outlook Handbook, 2008-2009 (accessed at www.bls.gov/oco on
May 7, 2009 and incorporated into the record of proceedings), provides information about the nature of
employment as a postsecondary teacher (professor) and the requirements for such a position. See
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www.bls.gov/0co/0cos066.htm. The handbook expressly states that faculty members are pressured to
perform research and publish their work and that the professor’s research record is a consideration for
tenure. Moreover, the doctoral programs training students for faculty positions require a dissertation, or
written report on original research. Id. This information reveals that original published research,
whether arising from research at a university or private employer, does not set the researcher apart from
faculty in that researcher’s field.

The director concluded that the beneficiary’s citation record was not indicative of international
recognition as outstanding. On appeal, counsel merely asserts that the director ignored the evidence of
the beneficiary’s articles. We concur with the director that the beneficiary’s overall publication record,
including the lack of evidence of even moderate citation, is not indicative of or consistent with
international recognition. Even if we were to conclude that the mere act of authoring a published article
in an internationally recognized journal could serve to meet this criterion, and we do not, the
beneficiary would meet only this single criterion.

The petitioner has shown that the beneficiary is a talented and prolific researcher, who has won the
respect of his collaborators, employers, and mentors, while securing some degree of international
exposure for his work. The record, however, stops short of elevating the beneficiary to the level of an
alien who is internationally recognized as an outstanding researcher or professor. Therefore, the
petitioner has not established that the beneficiary is qualified for the benefit sought.

JOB OFFER
The regulation at 8 C.F.R. § 204.5(1)(3)(iii) provides that a petition must be accompanied by:

An offer of employment from a prospective United States employer. A labor
certification is not required for this classification. The offer of employment shall be in
the form of a letter from:

(A) A United States university or institution of higher learning offering the alien
a tenured or tenure-track teaching position in the alien’s academic field;

(B) A United States university or institution of higher learning offering the alien
a permanent research position in the alien’s academic field; or

(C) A department, division, or institute of a private employer offering the alien a
permanent research position in the alien's academic field. The department,
division, or institute must demonstrate that it employs at least three persons full-
time in research positions, and that it has achieved documented
accomplishments in an academic field.
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(Emphasis added.) Black’s Law Dictionary 1111 (7th ed. 1999) defines “offer” as “the act or an
instance of presenting something for acceptance” or “a display of willingness to enter into a contract
on specified terms, made in a way that would lead a reasonable person to understand that an
acceptance, having been sought, will result in a binding contract.” Black’s Law Dictionary does not
define “offeror” or “offeree.” The online law dictionary by American Lawyer Media (ALM), available
at www.law.com, defines offer as “a specific proposal to enter into an agreement with another. An
offer is essential to the formation of an enforceable contract. An offer and acceptance of the offer
creates the contract.” Significantly, the same dictionary defines offeree as “a person or entity fo
whom an offer to enter into a contract is made by another (the offeror),” and offeror as “a person or
entity who makes a specific proposal to another (the offeree) to enter into a contract.” (Emphasis
added.)

In light of the above, we concur with the director that the ordinary meaning of an “offer” requires that it
be made to the offeree, not a third party. As such, regulatory language requiring that the offer be made
“to the beneficiary” would simply be redundant. Thus, a letter addressed to USCIS affirming the
beneficiary’s employment is not a job offer within the ordinary meaning of that phrase.

The regulation at 8 C.F.R. § 204.5(1)(2), provides, in pertinent part:

Permanent, in reference to a research position, means either tenured, tenure track, or for
a term of indefinite or unlimited duration, and in which the employee will ordinarily
have an expectation of continued employment unless there is good cause for
termination.

On Part 6 of the petition, the petitioner indicated that the proposed employment was a permanent
position. The initial cover letter from | asserted that most “new postdoctoral researchers” are
hired as electrical engineers or research engineers I, but the beneficiary was hired as a research engineer
II. In a separate letter, asserted that the petitioner has employed the beneficiary as a research
engineer since April l,h confirms that the petitioner intends to employ the beneficiary
in his research position indefinitely and that the position has existed for three years and it is expected
that the position will continue to be funded. Both of the above letters are addressed to USCIS and, thus,
do not constitute a job offer from the petitioner to the beneficiary. The petitioner also included a March
1, 2004 letter addressed to the beneficiary offering him the “Temporary Position Research Engineer II.

On May 10, 2007, the director advised the petitioner that its “policy manual,” available at
www.academic.gatech.edu, provided that “temporary” positions do not fall within the university’s corps
of instruction and requested official university documents establishing that the beneficiary’s position
was permanent and relevant pages from the university’s Business Procedures Manual. The director
stated that if the beneficiary is employed in a postdoctoral position, the petitioner must document how
the terms of this position differ from the typically temporary nature of such positions in academia.
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In response, the petitioner failed to submit any of the requested documentation. Instead, s
reiterates his claim that the beneficiary’s position is permanent and submits a copy of a June 6, 2006
Interoffice Memorandum from Michael Aytes, Acting Director for Domestic Operations, USCIS. This
memorandum provides that positions requiring grant funding or stated to be “at will” may qualify as
permanent if the circumstances surrounding the job offer warrant such a finding. Nothing in the
memorandum suggests that confirmation of a permanent job offer rather than the job offer itself must
be accepted or that postdoctoral positions with a limited number of renewals can qualify as permanent.

The only job offer submitted prior to appeal is the March 4, 2004 letter clearly stating that the position
being offered was temporary. While the petitioner affirmed that the position was permanent, the
petitioner did not explain why the director should accept attestations about the terms and conditions of
the job offer that contradict the job offer itself.

W_ reiterates once again the claim that the beneficiary’s employment is temporary.
asserts that the March 1, 2004 letter was submitted as evidence of the beneficiary’s three
years of experience, not a permanent job offer. Regardless, the regulation at 8 C.F.R. § 204.5(1)(3)(iii)
requires the submission of a job offer and the March 1, 2004 letter is the only job offer in the record.
er asserts that once the beneficiary obtained an employment based non-immigrant visa,
his designation was changed from temporary to permanent. The petitioner submits a March 30, 2005
letter from to the beneficiary offering the beneficiary the position of Research Engineer II,
the same position offered in the March 1, 2004 letter. The petitioner also submits personnel records
documenting that, effective March 24, 2004, the beneficiary’s designation was changed from temporary
to regular. The petitioner still does not submit the requested policy or faculty handbooks confirming
that research engineering positions can be renewed without limit.

The regulation states that the petitioner shall submit additional evidence as the director, in his or her
discretion, may deem necessary. The purpose of the request for evidence is to elicit further
information that clarifies whether eligibility for the benefit sought has been established, as of the
time the petition is filed. See 8 C.F.R. §§ 103.2(b)(8) and (12). The failure to submit requested
evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R.
§ 103.2(b)(14).

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been given
an opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first
time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena,
19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence to be considered,
it should have submitted the documents in response to the director’s request for evidence. Id. Under
the circumstances, the AAO need not and does not consider the sufficiency of the evidence submitted
on appeal. The evidence before the director did not include a job offer or contract for a permanent
position.
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For the above stated reasons, considered both in sum and as separate grounds for denial, the petition
may not be approved. The burden of proof in these proceedings rests solely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the
appeal will be dismissed.

ORDER: The appeal is dismissed.



