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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant visa
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is an academic institution. It seeks to classify the beneficiary as an outstanding
researcher pursuant to section 203(b)(1)(B) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(1)(B). According to Part 6 of the petition, the petitioner seeks to employ the beneficiary in
the United States as a postdoctoral research associate. The director determined that the petitioner had
not established that it had offered the beneficiary a permanent job as of the date of filing.

On appeal, counsel relies on a new job offer that postdates the filing of the petition.
Section 203(b) of the Act states, in pertinent part, that:

(1) Priority workers. -- Visas shall first be made available . . . to qualified immigrants who are
aliens described in any of the following subparagraphs (A) through (C):

(B) Outstanding professors and researchers. -- An alien is described in this subparagraph
if --

(i) the alien is recognized internationally as outstanding in a specific
academic area,

(i1) the alien has at least 3 years of experience in teaching or research in the
academic area, and

(ii1) the alien seeks to enter the United States --

(I) for a tenured position (or tenure-track position) within a
university or institution of higher education to teach in the
academic area,

(I) for a comparable position with a university or institution of
higher education to conduct research in the area, or

(III) for a comparable position to conduct research in the area
with a department, division, or institute of a private employer, if
the department, division, or institute employs at least 3 persons
full-time in research activities and has achieved documented
accomplishments in an academic field.
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The regulation at 8 C.F.R. § 204.5(i)(3)(iii) provides that a petition must be accompanied by:

An offer of employment from a prospective United States employer. A labor
certification is not required for this classification. The offer of employment shall be in
the form of a letter from:

(A) A United States university or institution of higher learning offering the alien
a tenured or tenure-track teaching position in the alien’s academic field;

(B) A United States university or institution of higher learning offering the alien
a permanent research position in the alien’s academic field; or

(C) A department, division, or institute of a private employer offering the alien a
permanent research position in the alien's academic field. The department,
division, or institute must demonstrate that it employs at least three persons full-
time in research positions, and that it has achieved documented
accomplishments in an academic field.

(Emphasis added.) Black’s Law Dictionary 1189 (9Ih ed. 2009) defines “offer” as “the act or an
instance of presenting something for acceptance™ or “a display of willingness to enter into a contract
on specified terms, made in a way that would lead a reasonable person to understand that an
acceptance, having been sought, will result in a binding contract™ and defines “offeree” as “[o]ne to
whom an offer is made.” In addition, Black’s Law Dictionary defines “offeror” as “[o]ne who makes
an offer.” Id at 1190.

In light of the above, we concur with the director that the ordinary meaning of an “offer” requires that it
be made to the offeree, not a third party. As such, regulatory language requiring that the offer be made
“to the beneficiary” would simply be redundant. Thus, a letter addressed to U. S. Citizenship and
Immigration Services (USCIS) affirming the beneficiary’s employment is not a job offer within the
ordinary meaning of that phrase.

The regulation at 8 C.F.R. § 204.5(i)(2), provides, in pertinent part:

Permanent, in reference to a research position, means either tenured, tenure track, or for
a term of indefinite or unlimited duration, and in which the employee will ordinarily
have an expectation of continued employment unless there is good cause for
termination.

On Part 6 of the petition, the petitioner indicated that the proposed employment was a permanent
position. On November 18, 2009, the director requested evidence that the petitioner had extended a
permanent job offer to the beneficiary.
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In response, the petitioner submitted a September 9, 2009 letter from _Director
of the petitioner’s Center for d addressed to the beneficiary offering the beneficiary a
position as a postdoctoral research associate. The letter states that the position is “year-to-year up to
three years.” The petitioner also submitted a letter from_ a laboratory business manager
at the Center i'or_ addressed to the service center advising that there was no limit to the
number of annual renewals. In the director’s final decision, the director noted the inconsistency
between these two letters.

On appeal, counsel does not attempt to address the above inconsistency. It is incumbent upon the
petitioner to resolve any inconsistencies in the record by independent objective evidence. Matter of
Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). Any attempt to explain or reconcile such inconsistencies
will not suffice unless the petitioner submits competent objective evidence pointing to where the
truth lies. Id  Moreover, USCIS may rely on the plain language of a document rather than
statements made about that document. Matter of lzummi, 22 1&N Dec. 169, 185 (Comm’r. 1998).
Thus, we need not accept || I 2tcments about the number of renewals where the job
offer plainly states the number of renewals. We concur with the director that an annually renewable
job with a limited number of renewals is not permanent as the beneficiary can have no reasonable
expectation of continued employment in that position regardless of the liklihood of continued
funding for the position itself.

On appeal, the petitioner submits a job offer addressed to the beneficiary dated March 16, 2010.
This letter offers the beneficiary a job as an Assistant Research Scientist and does not expressly limit
the number of renewals. This job offer, however, postdates the filing of the petition on October 13,
2009. The petitioner must establish the beneficiary’s eligibility as of the filing date. See 8 C.F.R.
§§ 103.2(b)(1), (12); Matter of Katighak, 14 1&N Dec. 45, 49 (Reg’l. Comm’r. 1971).

All of the case law on the issue of when the petitioner must demonstrate the beneficiary’s eligibility
focuses on the policy of preventing petitioners from securing a priority date in the hope that they will
subsequently be able to demonstrate eligibility. Matter of Wing's Tea House, 16 1&N Dec. 158, 160
(Reg’l. Comm’r. 1977); Matter of Katighak, 14 1&N Dec. at 49; see also Matter of lzummi, 22 &N
Dec. at 175-76 (citing Matter of Bardouille, 18 1&N Dec. 114 (BIA 1981) for the proposition that we
cannot “consider facts that come into being only subsequent to the filing of a petition.”) Consistent
with these decisions, a petitioner cannot secure a priority date on the expectation that it will
subsequently decide to offer the beneficiary a permanent position. Ultimately, in order to be

meritorious in fact, a petition must meet the statutory and regulatory requirements for approval as of
the date it was filed. Ogundipe v. Mukasey, 541 F.3d 257, 261 (4™ Cir. 2008).

For the reasons discussed above, the petitioner had not offered the beneficiary a permanent job as
defined at 8 C.F.R. § 204.5(i)(2) as of the filing date. Thus, the petition may not be approved.
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['he burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



