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pursuant to section 203(b)( 1)(C) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1 153(b)(1)(C),
as a multinational executive or manager.

year prior to entering the United States entity with a qualifying foreign employer. The director specifically
noted that the petitioner had failed to submit brief descriptions for the beneficiary's subordinates' Jjob duties
and had failed to submit the foreign company's payroll records in response to the director's request for further
evidence. The director determined that the failure to submit the requested evidence resulted in a failure to

On the Form 1-290B Notice of Appeal, filed on August 13, 2004, counsel for the petitioner indicated that a brief
and/or evidence would be submitted to the AAU (Administrative Appeals Unit now designated the
Administrative Office) within 30 days." The statement on the appeal form reads:

On January 29, 2004 the USCIS [Citizenship and Immigration Services] requested evidence of
the Beneficiary's managerial experience in the U.S. and managerial experience at the foreign
employer. Petitioner submitted foreign company's organizational chart, detailed Jjob duties for

capacity with a qualifying organization. We hereby respectfully request that the decision be
reconsidered and the petition be approved.

-_—

" Counsel for the petitioner timely submitted the brief and evidence but filed the brief and evidence with the
California Service Center; however, the California Service Center failed to forward the brief and evidence to
the AAO. Counsel should note that if a brief is not submitted at the time of filing the Form 1-290B, the
applicable regulations and appeal form indicate that a subsequently submitted brief or evidence should be sent
directly to the AAO. See 8CFR.§ 103.3(a)(2)(viii)
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Counsel also notes that although the petitioner did not provide job descriptions for those employees listed under
the beneficiary on the organizational chart, the beneficiary spent only a small percentage of his time directly
supervising the administrative coordinator and product Mmanager. Counsel asserts that: "job information was
provided for those professional employees who through the matrix organization received direction and strategy
from the Beneficiary."

Defining the term Mmanagerial capacity within the context of these immigration proceedings, section
101(a)(44)(A) of the Act,8US.C.§ 1 101, provides in pertinent part:

The term "managerial capacity” means an assignment within an organization in which the
employee primarily -

() manages . . . 4. function . . . of the organization;

Gi). .. manages an essential function within the organization, or a department or subdivision of
the organization;

(iii) . . . if no other employee is directly supervised, functions at a senior level within the
organizational hierarchy or with respect to the function managed; and

(iv) exercises discretion over the day- to-day operations of . . function for which the employee
has authority. . . .

(Emphasis added.)

when a beneficiary does not supervise or control the work of a subordinate staff but instead is primarily
responsible for managing an "essential function" within the organization. See section IOl(a)(44)(A)(ii) of the
Act, 8 US.C. § llOl(a)(44)(A)(ii). The term "essentia] function" is not defined by statute or regulation.
However, if a petitioner claims that the beneficiary is managing an essentia] function, the petitioner must furnish a

When examining the executive or Mmanagerial capacity of the beneficiary, the AAQ will look first to the

beneficiary, including the petitioner's organizational structure, the duties of the beneficiary's subordinate
employees, the presence of other employees to relieve the beneficiary from performing operational duties, the
nature of the petitioner's business and any other factors that wil| contribute to a complete understanding of a
beneficiary's actual duties and role in business. In the case of a function Mmanager, where no subordinates are



In this matter, upon review of the totality of the record, the petitioner has established that the beneficiary was
primarily serving as a function manager for the foreign entity. First, the AAO is satisfied that the beneficiary's
role within the foreign organization js that of a senior-leve] manager responsible for the management of an
"essential function," specifically managing all business affairs related to the licensing and launch of a major

Second, the petitioner has established that the beneficiary functions at a "senior level" within the organizational
hierarchy and with respect to the function managed. See section 101(a)(44)(A)(iii) of the Act. In performing his
daily activities, the beneficiary reported to the vice-president of marketing and sales, while working closely with
other employees, a business team composed of fifteen medical and business professionals, and the European
Union's Congress Department including a Congress Mmanager and three Congress Coordinators. Further, it can be
seen from the foreign entity's multi-layered managerial structure that the beneficiary's position was senior within
the foreign entity’s organizational Management hierarchy and with respect to the licensing and launch of one of
the company's specific pharmaceutical products,

Third, the petitioner established that the beneficiary "exercises discretion" over the day-to-day operations of the
function in that he controls a broad range of activities associated with the management of the launch of the

Finally, the AAO is satisfied that the beneficiary primarily manages, rather than performs, the function. See
section 101(a)(44)(A)(i) of the Act; see aiso Matter of Church Scientology International, 19 [&N Dec. 593, 604
(Comm. 1988). The petitioner has submitted sufficient evidence to establish that it maintains sufficient staff to
relieve the beneficiary from performing the daily operational tasks associated with the licensing and launch of a
pharmaceutical product.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 US.C. § 1361. Here, that burden has been met. For the foregoing
reasons the decision of the director will be withdrawn and the petition will be approved.

ORDER: The appeal is sustained.



