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DISCUSSION: The Director, Texas Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected as improperly
filed pursuant to 8 C.F.R. § 103.3(a)(2)(v)(AXJ).

The petitioner is a Texas corporation that seeks to employ the beneficiary as its general manager.
Accordingly, the petitioner endeavors to classify the beneficiary as an employment-based immigrant pursuant
to section 203(b}(1)(C) of the Immigration and Nationality Act (the Act), 8 US.C. § 1153(b)(1)C), as a
multinational executive or manager. After reviewing the evidence submitted, the director denied the petition
based on the finding that the petitioner failed to establish that it has the ability to pay the beneficiary’s
proffered wage.

The beneficiary filed the only documents submitted on appeal, which are a Notice of Entry of Appearance as
Attorney or Accredited Representative (Form G-28) signed by the beneficiary and a Notice of Appeal or Motion
(Form [-290B) also signed by the beneficiary. The record of proceeding does not contain a Form G-28 signed by
the petitioner for the beneficiary’s counsel. Rather, the Form G-28 that was submitted with the appeal indicates
that counsel is representing the beneficiary as the applicant. The Form G-28 was not marked to show that counsel
would also represent the petitioner and the petitioner’s name was not included on the Form G-28.

USCIS regulations specifically prohibit a beneficiary of a visa petition, or a representative acting on a
beneficiary’s behalf, from filing a petition; the beneficiary of a visa petition is not a recognized party in a
proceeding. 8 C.F.R. § 103.2(a)(3). Morcover, the regulations at § C.F.R. § 103.3(a)(1)(ti1)(b) specifically
state that a beneficiary of a visa petition is not an affected party and does not have any legal standing in a
proceeding. As the beneficiary and his representative have no legal standing in this proceeding, counsel for
the beneficiary is not authorized to file the appeal on behalf of the petitioner, and it must therefore be rejected
as improperly filed. 8 C.F.R. § 1033(a)1)iii)B), 8 C.FR. § 1033(a)2}v)A)1); 8 C.FR.
§ 103.3(a)2)(v)(AX2)(D).

Even if the Form [-290 had been properly filed by the petitioner, the appeal would nevertheless be rejected as
untimely filed.

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the affected party
or the attorney or representative of record must file the complete appeal within 30 days of service of the
unfavorable decision. If the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. §
103.5a(b). The date of filing is not the date of mailing, but the date of actual receipt. See 8 C.F.R. §
103.2(aX 7)(1).

The record indicates that the service center director issued the decision on September 29, 2009. The service
center director properly gave notice to the petitioner that it had 33 days to file the appeal. Neither the Act nor
the pertinent regulations grant the AAQ authority to extend this time limit.

Although the petitioner attempted to submit the Form [-290B on November 6, 2009, the appeal was returned
to the petitioner because it was not properly filed with the required filing fee. The petitioner then submitted
the Form [-290B with the proper fee and it was received on December 7, 2009, or 69 days after the decision
was issued. Therefore, in addition to its improper filing, the appeal was untimely filed.

ORDER: The appeal is rejected.




