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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a Florida corporation that seeks to employ the beneficiary as the "functional manager" of an
automotive body repair shop.' Accordingly, the petitioner endeavors to classify the beneficiary as an

employment-based immigrant pursuant to section 203(b)(1)(C) of the Immigration and Nationality Act (the

Act), 8 U.S.C. § 1153(b)(1)(C), as a multinational executive or manager.

The director denied the petition, finding the petitioner ineligible based on three independent grounds. The

director concluded that the petitioner failed to establish that: 1) the beneficiary was employed abroad in a
qualifying managerial or executive capacity; 2) the beneficiary would be employed in the United States in a

qualifying managerial or executive capacity; and 3) the petitioner had been doing business for one year prior
to filing the petition.

On appeal, counsel disputes all three grounds for denial, asserting that the director failed to consider the

beneficiary's position as a function manager and instead focused on the lack of managerial, professional, or

supervisory subordinate personnel. Counsel relies on the Department of Labor's O*Net definition of

operations manager to support the claim that the beneficiary was employed abroad in a qualifying managerial

capacity. Counsel asserts that in the proposed position, the beneficiary would also manage a function, which

would involve overseeing the work of independent contractors, who carry out various operational tasks.

Lastly, counsel asserts that the petitioner is the successor-in-interest to a previously existing business and

therefore meets the initial filing requirement cited at 8 C.F.R. § 204.5(j)(3)(i)(D).

Section 203(b) of the Act states in pertinent part:

(1) Priority Workers. - Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* * *

(C) Certain Multinational Executives and Managers. -- An alien is described
in this subparagraph if the alien, in the 3 years preceding the time of the
alien's application for classification and admission into the United States
under this subparagraph, has been employed for at least 1 year by a firm or
corporation or other legal entity or an affiliate or subsidiary thereof and who

The AAO notes that it previously reviewed the beneficiary's initial Form I-140 immigrant visa petition

on appeal. In the original petition, the petitioner initially represented itself as an importer and exporter of

automobile products. The petitioner subsequently indicated a change in its business operations in the United States,

noting that it would operate as a sign painting business and would provide management to a purportedly related auto

body business. The petitioner sought to employ the beneficiary as its marketing director. The AAO concluded that that

the petitioner failed to establish: 1) that the beneficiary would be primarily employed in a managerial or executive

position, or 2) the existence of the requisite qualifying relationship between the foreign and United States entities at the

time of filing. The AAO dismissed the appeal on September 25, 2007.
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seeks to enter the United States in order to continue to render services to the
same employer or to a subsidiary or affiliate thereof in a capacity that is
managerial or executive.

The language of the statute is specific in limiting this provision to only those executives and managers who

have previously worked for a firm, corporation or other legal entity, or an affiliate or subsidiary of that entity,

and who are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form I-140 for classification of an alien under section

203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this

classification. The prospective employer in the United States must furnish a job offer in the form of a
statement which indicates that the alien is to be employed in the United States in a managerial or executive

capacity. Such a statement must clearly describe the duties to be performed by the alien.

The first two issues in this proceeding call for an analysis of the beneficiary's job duties. Specifically, the

AAO will examine the record to determine whether the beneficiary was employed abroad and whether he

would be employed in the United States in a qualifying managerial or executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1 101(a)(44)(A), provides:

The term "managerial capacity" means an assignment within an organization in which the
employee primarily-

(i) manages the organization, or a department, subdivision, function, or
component of the organization;

(ii) supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;

(iii) if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
is directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

(iv) exercises discretion over the day-to-day operations of the activity or function
for which the employee has authority. A first-line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are
professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

The term "executive capacity" means an assignment within an organization in which the
employee primarily--
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Additionally, counsel's claim that the beneficiary will assume the role of a function manager is inconsistent

with his statements on appeal which indicate that the beneficiary would supervise and instruct the contract

labor the petitioner claims to employ. As noted above, the very distinction between a personnel and a
function manager is the fact that the latter does not oversee the work of subordinate personnel. Moreover,

even if the record supported the claim that contract laborers were working for the petitioner at the time the

Form I-140 was filed, any time spent supervising, directing, or overseeing the work of the petitioner's

contractors would not be considered as being a qualifying managerial or executive duty. Whether or not these

specific tasks would normally be deemed managerial or executive if performed in relation to the internal staff
of the petitioner, they would be deemed in this instance to be tasks necessary to provide a service, albeit a

management service, being provided by the petitioner as a general contracting company and thus, would be
non-qualifying. The AAO further notes that counsel's reference to an unpublished AAO decision is

insufficient, as only published precedent decisions are binding on USCIS employees in their administration of
the Act. See 8 C.F.R. § 103.3(c). While unpublished decisions may be instructive in certain instances, they

are not similarly binding.

Additionally, the AAO finds that the supplement information provided on appeal indicates that the

beneficiary would directly perform other non-qualifying operational tasks, including bookkeeping, doing

estimates, purchasing parts and materials, accepting customer orders, handling deliveries, completing all

refinishing, and repainting cars. These are all tasks that fall under one of two categories, i.e., providing
administrative office tasks or contributing to the overall services offered to the petitioner's customers.
Regardless, the enumerated job duties are non-qualifying and do not fit the definition of managerial or

executive capacity.

Similarly, a number of the job duties that the beneficiary performed in his position abroad also do not fit the
definition of managerial or executive capacity. Namely, the petitioner previously stated that the beneficiary

performed marketing tasks and supervised the foreign entity's day laborers. Although the petitioner stated

that 80% of the beneficiary's time was spent managing the foreign entity's daily operations, the petitioner did

not provide any indication as to the specific tasks that were entailed in this overly generalized category.

As previously noted an employee who "primarily" performs the tasks necessary to produce a product or to

provide services is not considered to be "primarily" employed in a managerial or executive capacity. See
sections 101(a)(44)(A) and (B) of the Act. In the present matter, the information regarding the beneficiary's
employment abroad and his proposed employment with the U.S. entity does not establish that either position

involved or would involve the performance of primarily managerial or executive tasks. While the AAO does

not dispute that the beneficiary had and continues to have full discretionary authority over the services that
were provided abroad and the services that are currently provided by the U.S. petitioner, neither the

beneficiary's discretionary authority nor his placement at the top of either entity's organizational hierarchy is

sufficient to establish the nature of the beneficiary's employment. The beneficiary's specific job duties reveal
the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989),
affd, 905 F.2d 41 (2d. Cir. 1990).

With regard to the beneficiary's proposed employment, the job description and the petitioner's staffing
composition at the time of filing strongly indicate that the primary portion of the beneficiary's time would be
spent actually carrying out the services that are being offered to the petitioner's customers. The AAO finds
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that counsel's reference to a Department of Labor publication, which describes the job duties that fall under

the position of operations manager, is irrelevant, as it is the beneficiary's actual job duties, rather than job
duties that generally fall within the purview of a given position title, that must be assessed to establish

eligibility. Merely repeating or paraphrasing the language of the statute or regulations will not satisfy the

petitioner's burden of proof. Id.; see also Avyr Associates, Inc. v. Meissner, 1997 WL 188942 at *5

(S.D.N.Y.).

Next, although the foreign entity appears to have been more adequately staffed than the petitioning entity, the

job description lacks sufficient information about the tasks that the beneficiary actually performed, and the

information provided about the employees whose work the beneficiary was overseeing indicates that the
beneficiary managed a staff of skilled workers rather than supervisory, managerial, or professional

employees. Therefore, based on an analysis of the submitted supporting evidence, the AAO fmds that the

petitioner has failed to establish that the beneficiary was employed abroad and that he would be employed by

the U.S. entity in a qualifying managerial or executive capacity.

As a final note, counsel correctly observes that a company's size alone, without taking into account the

reasonable needs of the organization, may not be the determining factor in denying a visa to a multinational
manager or executive. See § 101(a)(44)(C) of the Act, 8 U.S.C. § 1101(a)(44)(C). However, it is appropriate
for USCIS to consider the size of the petitioning company in conjunction with other relevant factors, such as a

company's small personnel size, the absence of employees who would perform the non-managerial or non-

executive operations of the company, or a "shell company" that does not conduct business in a regular and
continuous manner. See, e.g. Family 1nc. v. USCIS, 469 F.3d 1313 (9th Cir. 2006); Systronics Corp. v. INS,
153 F. Supp. 2d 7, 15 (D.D.C. 2001). The size of a company may be especially relevant when CIS notes
discrepancies in the record and fails to believe that the facts asserted are true. See Systronics, 153 F. Supp. 2d
at 15.

The third issue that will be addressed in this proceeding is whether the petitioner met the requirement cited at

8 C.F.R. § 204.5(j)(3)(i)(D), which states that the petitioner must establish that it was doing business for at

least one year prior to filing the Form I-140.

The record shows that the petitioner filed the Form I-140 on March 13, 2007. As such, the petitioner must

establish that it has been doing business as of March 13, 2006. However, the record shows that the petitioner
was established as a legal entity on September 8, 2006, only six months prior to the date the petition was

filed. The petitioner also provided evidence showing that an entity that was similarly named and previously
located at the petitioner's current place of business was incorporated on October 7, 2003. Counsel asserts on

appeal that the petitioner is the successor-in-interest to the latter entity. Counsel's argument, however, does not
overcome the basis for denial. The language of the regulation is clear on its face. The regulation at 8 C.F.R.

§ 204.5(j)(3)(i)(D) requires that the petitioner establish that it, not a predecessor, had been doing business for one
year prior to the filing of the Form I-140.

Even if the petitioner were to provide evidence to establish that it purchased an existing business that predated
the petitioner itself, which it did not, the record is devoid of evidence establishing that the petitioner replaced
or absorbed the rights and obligations of its alleged predecessor. The fact that the petitioner was not officially
established as of March 13, 2006, makes it factually impossible for it to have been doing business as of that
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date, as the petitioner could not have been doing business prior to the date of its own creation. Thus, even if

the petitioner has ability to establish that it was engaged in the "the regular, systematic, and continuous" course

of business since the date of its organization, it could not have been doing business since March 13, 2006, or one
year prior to the date the petitioner filed the Form I-140. See 8 C.F.R. § 204.5(j)(2).

Accordingly, the petition will be denied for the above stated reasons, with each considered as an independent

and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit

sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not

sustained that burden.

ORDER: The appeal is dismissed.


