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DISCUSSION: The waiver application was denied by the Field Office Director (FOD), Panama
City, Panama and the matter is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be dismissed.

The applicant is a native and citizen of Colombia who was found to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)(9)(B)(i)(IL), for having been unlawfully present in the United States for a period
of more than one year, and seeking admission within 10 years of the date of her last departure.
The applicant is married to a U.S. citizen. She seeks a waiver of inadmissibility pursuant to
section 212(a)}(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), in order to reside in the United
States with her spouse.

The FOD denied the Application for Waiver of Grounds of Inadmissibility (Form I-601),
concluding that the applicant had failed to establish that the bar to her admission would impose
extreme hardship on a qualifying relative. See Decision of the Field Office Director, dated
February 1, 2010.

On appeal, the applicant’s spouse states that the applicant was not able to attend her removal
hearing because the notice was sent to a wrong address. Form [-290B, Notice of Appeal or
Motion, dated March 3, 2010. The applicant and her spouse also submitted a letter signed by both,
dated March 2, 2010, in which they “plead guilty to the crime of trying to evade the immigration
laws of the United States.”

Section 212(a)(9) of the Act provides, in pertinent part:

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-

(IT) has been unlawfully present in the United States
for one year or more, and who again seeks admission
within 10 years of the date of such alien’s departure
or removal from the United States, is inadmissible.

Section 212(a)(9)(B)(v) of the Act provides, in pertinent part:

The Attorney General [now Secretary of Homeland Security] has sole discretion to
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of
a United States citizen or of an alien lawfully admitted for permanent residence, if
it is established to the satisfaction of the Attorney General that the refusal of -
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The

admission to such immigrant alien would result in extreme hardship to the citizen
or lawfully resident spouse or parent of such alien.

AAO will not, however, consider the applicant’s inadmissibility under

section

212(a)(9)(B)(i)(II) of the Act or determine whether the record establishes extreme hardship to a
qualifying relative, as required by section 212(a)(9)(B)(v) of the Act. We note that Form 1-130,
Petition for Alien Relative, which was previously filed on the applicant’s behalf by her spouse and
approved on January 29, 2008 was revoked pursuant to section 204 (c) of the Act, 8 U.S.C.
§ 1154(c). See Decision of the Field Office Director, dated March 16, 2010.

Section 204(c) of the Act states:

[N]o petition shall be approved if (1) the alien has previously . . . sought to be
accorded, an immediate relative or preference status as the spouse of a citizen of the
United States . . . by reason of a marriage determined by the Attorney General to have
been entered into for the purpose of evading the immigration laws, or (2) the Attorney
General has determined that the alien has attempted or conspired to enter into a
marriage for the purpose of evading the immigration laws.

The corresponding regulation at 8 C.F.R. § 204.2(a)(1)(ii) provides:

Because the applicant’s previous marriage was found to have been entered into for the purpose of
evading the immigration laws of the United States, the applicant is permanently barred from
obtaining a visa to enter the United States. In light of this permanent bar, no purpose would be served
by addressing the applicant’s eligibility for an extreme hardship waiver of inadmissibility under

sectio

In proceedings for application for waiver of grounds of inadmissibility under section
212(a)(9)(B)(v) of the Act, the burden of proving eligibility remains entirely with the applicant.

Fraudulent marriage prohibition. Section 204(c) of the Act prohibits the approval
of a visa petition filed on behalf of an alien who has attempted or conspired to enter
into a marriage for the purpose of evading the immigration laws. The director will
deny a petition for immigrant visa classification filed on behalf of any alien for
whom there is substantial and probative evidence of such an attempt or conspiracy,
regardless of whether that alien received a benefit through the attempt or
conspiracy. Although it is not necessary that the alien have been convicted of, or
even prosecuted for, the attempt or conspiracy, the evidence of the attempt or
conspiracy must be contained in the alien’s file.

n 212(a)(9)(B)(v) of the Act, and the appeal will be dismissed.

See Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden.

ORDER: The appeal is dismissed.
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