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DISCUSSION The Director, Texas Service Center, denied the preference visa petition. The matter is now
before the Administrative Appeals Office (AAO) on appeal The appeal will be dismissed.

The petitioner is a Tennessee corporation that seeks to employ the beneficiary as its operations manager.
Accordingly, the petitioner endeavors to classify the benéficiary as an employment-based immigrant pursuant
to section 203(b)(1)(C) of the Immigration and Natxonallty Act (the Act), 8 US.C. § 1153(b)(1)(C) as a |
multinational executive or manager .

The director denied the petition, concluding that the. petitioner failed to establish that it would employ the -

- beneficiary in a qualifying managerial or executive capacity. On appeal, counsel asserts that the director's
decision contained legal and factual errors. Counsel contends that the evidence establishes that the
beneficiary will be employed in a qualifying executive capacity or as a function manager.

I. TheLaw
Section 203(b) of the Act states in peftinent part:

) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants
who are aliens described in any of the following subparagraphs (A) through (C):

© Certain ‘Mu_l_tinat_iqnal Executives and Managers. -- An alien is
described in this subparagraph if the alien, in the 3 years preceding
the time of the alien's application for classification and admission
into the United States under this subparagraph, has been employed
for at least 1 year by a firm or corporation or other legal entity or an
affiliate or subsidiary thereof and who seeks to enter the United
: States in order to continue to render services.to the same employer or
to a subsidiary or affiliate thereof in a capacity that is managerial or
executive. |
The language of the statute is specific in limiting this provision to only those executives and managers who
have previously worked for a firm, corporation or other legal entity, or an affiliate or subsidiary of that entity,
and who are coming to the United States to work for the same entity, ot its affiliate or subsidiary. - ’

A United States employer may file a petition on Fbrm [-140 for class'ification of an alien under section
class1f1cat10n. The prospectlve emplo,yer in the Umted St_ates mu_s_t furnish a job offer in the form of a
statement which indicates that the alien is to be employed in the United States in a managerial or executive
capacity. Such a statement must clearly describe the duties to be performed by the alien.

A
)
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Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:

The term "managerial capacity” means an assignment within an organization in which the

employee primarily--

M

(i)

(i)

@iv)

manages the organization, or a department, subdivision, fuanction, or

componenit of the organization;

supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;

if another employee ‘or other employees are directly supervised, has. the

authority to hire -and fire or recommend those as well as other personnel
actions (such as promdtion and leave authorization), or if no other employee

~ is directly superv1sed functions at a senior level within the orgamzatlonal

hierarchy or with respect to the functlon ‘managed; and

exercises discretion over the day-to-day operations of the activity or function
for which the employe‘_e has authority. A first-line supervisor is not

considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are

" professional.

<y

 Section 101(a)(@4)(B) of the Act, 8 U.S.C: § 1101(2)(44)(B); provides:

The term executlve capacity" ‘means an assignment within an organization in which
employee prlmarlly—— ’ '

- (@

" @ :

(i)

(1V) |

directs the management of the organization or a major component or function

of the organization;

estabhshes the goals and policies of the organlzatlon component or
function;

exercises wide latitude in discretionary decision-making;-and

receives only general supervision or direction from higher level executives,
the board of diréctors, or stockholders of the organization.

the
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Additionally, the regulations at 8 C.F.R. § 204.5(j)(3)(i) state that the petmoner must provxde the following
evidenee in support of the petition in order to establish ellglblllty ‘

(A)  If the alien is outside the United: States, in the three years immediately preceding the
filing of the petition the alien has been employed outside the United States for at least
one year in a managerial or executive capacity by a firm or corporation, or other legal
entity, or by an affiliate or subsidiary of such a firm or corporation or other legal
entlty, or

B) If the alien is already in the United States working for the same employer or a
subsidiary or affiliate of the firm of corporation, or other legal entity by which the
alien was employed overseas, in the three years preceding entry as a nonimmigrant,
the alien was employed by the entity abroad for at least one year in a managerial or
executive capacity;

(C) - The prospective employer in the United States is the same employer or a subsidiary
or affiliate of the firm or corporation or other legal entity by which the alien was
employed overseas; and.

D) The prospective United States employer has been doing business for at least one year.
II. Procedural History

The record shows that the petitiorier filed the Form I-140 on April 2, 2013 and submitted a number of
supporting documents in an effort to establish eligibility for the above stated imimigration benefit. The
petitioner stated on the Form I-140 that it is engaged in the business of investing in and operating retail and
other businesses and claimed six employees at the time of filing. The petitioner pr0v1ded business invoices as
well as tax and corporate documents i in support of the petition.

The petitioner also provided a supporting statement dated March 6, 2013, which contained a description of the
beneficiary’s proposed duties. The petitioner stated that the beneficiary will oversee. its business operations
by managing all essential functions, including the retail business’s personnel, purchasing, and sales and
marketing. The beneficiary would also seek for ways to expand the business, have discretion over hiring and
firing employees, determine demand for goods, negotiate with distributors, oversee key service providers such
as accountants and brokers, and review business data. The petitioner explained that the beneficiary
"occasionally performs non-managerial duties” and may "man a store” when necessary in order to maintain
continued operation of the business. The petitioner asked the director to consider its limited staff in light of
its business needs and stage of dévelopment in a tough economic climate. The petitioner did not identify the
beneficiary as a personnel or 4 fuiiction manager, but rather asked the director to consider the beneficiary in
the role of function manager as an alternate consideration.
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On May 7, 2013, the director issued a request for evidence (RFE), indicating that the record did not contain
sufficient evidence of eligibility to warrant approval of the petition. The director instructed the petitioner to
provide a supplementary job description for the beneficiary’s proposed employment, listing the béneficiary’s
specific daily job duties and the percentage of time the beneficiary would allocate to each item on the list.
Additionally, the director asked for the submission of the petitioner’s organizational chart illustrating the
hierarchical structure and the beneficiary’s direct subordinates. The petitioner was asked to provide brief job
descriptions of the beneficiary’s subordinates as well as their respective educational credentials and full- or
part-time employment status. Lastly, the director asked for the submission of IRS Form W-2 wage and tax
statements for the relevant time period for each employee along with evidence of any paid contract labor.

The petitioneér's résponse to the RFE included a statement dated July 12, 2013, an organizational chart, wage
and tax statemerits from 2009-2012, and evidence showing that the petitioner paid for the services of a
certified public accountant. The petitioner’s organizational chart depicts the beneficiary at the top of an
organization that consists of two retail stores --one with a staff of one supervisor and two store clerks and the
other with a staff of one store clerk and one supervisor/clerk.

The director reviewed the petitioner’s subrissions and determined that the record lacked sufficient evidence
capacity. A The director questioned whether the petitioner’s organizational complexity is sufficient to warrant a
position that is primarily within a qualifying capacity and found that the petitioner's description of the |
beneficiary's duties did not provide sufficient information regarding what the beneficiary would be doing on a
day-to-day basis. Accordingly, the director issued a decision dated August 30, 2013 denying the petition.

On September 30; 2013, the petitioner filed an appeal with a supporting appellate brief in which counsel
claims that the beneficiary will be employed as a "function manager." Counsel contends that the director
failed to give /proper consideration to the beneficiary’s job descripti'on‘and points out that the director
erroneously referred to position titles and educational credentials that do not apply to any of the petitioner’s
empIOyeés. Counsel asserts that the beneficiary’s key focus in his proposed position is on business
development, which includes researching to find business opportunities, overseeing finances, regulatory
obligations, personnel, purchasing, and sales and marketing. Next, counsel states that whether or not the store
employees are professional is irrelevant given that the beneficiary is a function manager and therefore does
not focus primarily on the management of a support. staff. Couinsel clairns that the petitioner has sufficient
support personnel to relieve the beneficiary from having to perform non-qualifying tasks. |

III. Analysis

Upon review, the petitioner has not ‘est‘ablwished' that it will erfi‘plOy the be‘neficiary in a qualifying managerial
or executive capacity.

In general, when examining the executive or managerial capacity of a given position, USCIS reviews the
totality of the record, starting first with the petitioner's description of the beneficiary’s job duties. See 8 C.F.R.
§ 204.5(j)(5). As the director stressed in the RFE and later in his denial of the petition, a detailed job
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description is crucial, as the duties themselves will reveal the true nature of the beneficiary’s foreign and
proposed employment. Fedin Bros Co., Ltd. v. Sava, 724 F. Supp 1103, 1108 (E.D.N.Y. 1989), aff'd, 905

- F.2d 41 (2d. Cir. 1990).

Additionally, the evidence of record must show that the petitioner is capable of relieving the beneficiary from
having to primarily perform non-qualifying tasks. This determination often calls for an exafiination of the
petitioner's staffing structure, as merely claiming that the petitioner is capable of employing the beneficiary in
a qualifying ‘capaci_ty is not sufficient without actual evidence establishing who within the petitioner's
organizational hierarchy is available to perform the daily operational and other non-managerial tasks. Going
on record without supporting documentary evidence is not sufficient for purposes of meeting the burden of
_proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). In rev1ew1ng the relevance of the
number of employees a petitioner has, federal courts have generally agreed that USCIS 'may properly
consider an organization's small size as one factor in assessing whether its operations are substantial enough
to support a manager." Family, Inc. v. U.S. Citizenship and Immigration Services, 469 F.3d 1313, 1316 (9th
Cir. 2006) (citing with approval Republic of Transkei v. INS, 923 F.2d.175, 178 (D.C. Cir. 1991); Fedin Bros.

Co. v. Sava, 905 F.2d at 42; Q Data Consulting, Inc. v. INS, 293 F. Supp 2d 25, 29 (D.D.C. 2003).

Furthermore, it is appropriate for USCIS to consider the size of the petitioning company in conjunction with
other relevant factors, such as a company's small personnel size, the absence of employees who would
perform the non-managerial or non-executive operations of the company, or a "shell company” that does not
conduct business in a regular and continuous manner. See, e.g. Systronics Corp. v. INS, 153 F. Supp. 2d 7,
15 (D.D.C. 2001).

In the present matter, the record shows that at the time of filing the petitioner was comprised of two retail
locations, which, according to the petitioner’s organizational chart, employed a combined total of five
employees, not including the beneficiary. The AAO notes that despite the director’s instruction askihg the
petitioner to provide evidence of wages paid during "the relevant years for each employee,” the petitioner
failed to provide evidence of wages paid at the time the petition was filed, which is the most relevant period
of time, given that the petitioner must establish eligibility commencing with the time of filing. See Marter of
Katighak, 14 1&N Dec. 45, 49 (Comm. 1971). While the AAO-acknbwledges- that Form W-2s were not
available for 2013 at the time the petitioner was constructing a response to the RFE, the record could have
been supplemented with other evidence of wages paid at the time of filing, including the petitiorier’s payroll
documents and/or employer’s quarterly -wage reports, either of which could have provided relevant
information about the specific employees the petitioner had when the petition was filed. In other words,
USCIS does not expect the petitioner to provide documents that are clearly unavailable. However, the
petitioner must nevertheless meet an evidentiary burden, which includés providing corroborating evidence to
support the claims made in the petitioner’s organizational chait and throughout its various ‘supporting
statements. The petitioner did provide payroll records for the month of January 2013; however, it indicated
that two of its employees were hired after that date and failed to provide additional evidence of any wages
paid to employees in 2013. Again, going on record without supporting documentary evidence is not sufficient
for purposes of meeting the burden of proof in these proceedings.. Matter of Soffici, 22 I1&N Dec. at 165.
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Notwithstanding the lack of evidence of the petitioner’s support staff at the time of filing, the record does not
establish that the five employees the petitioner claims it employed at the time of filing to man the two retail
operations were sufficient to relieve the beneficiary from having to allocate his time primarily to the
performance of non-qualifying tasks. In making this determination, the AAO notes that the petitioner';s stated
business purpose is not limited to the operation of the two retail stores that were part of its organization at the
time of filing, but rather to seek other avenues to expand its business, such as investing in other business
operations, including the dry cleaning store the petitioner sought part ownership of when the petition was
filed. Thus, contrary to the petitioner’s assertions, the non-qualifying operational tasks needed to meet the
petitioner’s business goals would include not only those tasks associated with operating two existing retail
stores, but would also require the performance of -the underlying tasks associated with achieving the
petitioner’s desired investment goals resulting in an expansion of the petitidner’s current two-store operation.

- A review of the beneficiary’s job description for the proposed employment indicates that a number of the
non-qualifying tasks, which are essential to meeting the petitioner’s expansion goals, would be carried out by
the beneficiary himself. As discussed above, the petitioner’s descriptions of the proposed position indicate
that the beneficiafy would conduct the market research required to find the right investment opportunities and
he would also carry out the underlying tasks of negotiating with creditors to optimize loan terms, look for
potential new business locations, and negotiate favorable lease terms for the petitioner’s existing and future
businesses. Additionally, the beneficiary’s proposed employment would include certain non-qualifying job
duties that are associated with the operation of the petitioner’s two current retail outfits. Namely, the
petitioner indicated that the b‘eneficiary would survey customers .to determine their respective levels of
'satisfaction, negotiate terms with distributors; oversee certain non-professional employees, and even fill in for
store employees‘as needed. ‘

While the petitioner claims that the beneficiary’s involvement in overseeing non-professional employees and
working in the store locations is not a major part of the beneficiary’s job, the petitioner did not allocate time
constraints to individual tasks, but rather grouped tasks together when providing time -allocations, which is
contrary to the director’s express instructions and does not provide a detailed account e-xplaining how the
beneficiary would spend his time. This information is critical as the petitioner indicates that its two stores are
both open for 60 hours weekly and one store is staffed by only two employees, including one who works part-
time. And while the petitioner consistently indicates that it has a sufficient staff to relieve the beneficiary
from having to allocate his time primarily to the daily operational tasks associated with the operation of its
.two retail stores, the record does not. establish that the beneficiary is similarly relieved of having to perform
the non-qualifying tasks associated with expanding the petitioning enterprise through the purchase of and
investment in other businesses. To the contrary, the petitioner has not established that it employed anyone to
assist the beneficiary with meeting its business expansion goals at the time the petition was filed.

Furthermore, the record lacks evidence to cofroborate the petitioner’s claim that the beneficiary would
assume the role of a function manager. The term "function manager" applies generally when a beneficiary
-does not supervise or control the work of a subordinate staff but instead is primarily résponsible for managing
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an "essential function" within the ofganization. See section 101(a)(44)(A)(ii) of the Act, 8 U.S.C.
§ 1101(a)(44)(A)(ii). If a petitioner claims that the beneficiary is managing an essential function, the
petitioner must furnish a written job offer that clearly describes the duties to be p‘erforrhed, i.e., identify the
function with specificity, articulate the essential nature of the function, and establish the proportion of the
beneficiary's daily duties attributed to managing the essential function. 8 C.FR. §204.5()(5). In addition,
the petitioner's description of the beneficiary's daily duties must demonstrate that the beneficiary manages the
function rather than performs the duties related to the function. An employee who primarily performis the
tasks necessary to produce a product or to provide services is not considered to be employed in a managerial
or executive capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily” perform
the enumerated managerial or executive duties); see also Matter of Church Scientology International, 19 I&N
Dec. 593, 604 (Comm. 1988).

In the matter at hand, the petitioner has not provided sufficient evidence to-establish that the benéficiary’s rfole
with regard to an essential function - business expansion - would be limited to ménagement_. Rather, it is
likely that the beneficiary would be required to perform many of the underlying duties of that function given
the petitioner’s lack of a support staff at the time of filing. Even if the petitioner had provided sufficient
evidence of an adequate support staff at its two existing retail locations to establish its ability to relieve the
beneficiary from having to spend his time primarily either managing non-proféssional employees or selling
merchandise to customers, there are numerous non-qualifying tasks that are associated with the business
expansion aspect of the business. The petitioner has not provided sufficient evidence to establish that it has
the ability to relieve the beneficiary from having to carry out those underlying tasks.

" Additionally, with regard to the petitioner’s reliance on prior approvals of its nonimmigrant L-1 petitions,
which were filed on behalf of the same beneficiary, it is noted that each nonimmigrant and immigrant petition
is a separate record of proceeding with a separate burden of proof; each petition must stand on its own
individual merits. USCIS is not required to assume the burden of searching through previously provided . .
evidence submitted in support of other petitions to determine the approvability of the petition at hand in the
present matter. The prior nonimmigrant approvals do not preclude USCIS from denying an extension
pefition. See e.g. Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 2004 WL 1240482 (5th Cir. 2004). The
approval of a nonimmigrant petition. in no way' guarantees that USCIS will approve an immigrant petition
filed on behalf of the same bereficiary. USCIS denies many I-140 immigrant petitions after approving prior
nonimmigrant I-129 L-1 petitions. See, e.g., Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d at 25; IKEA US
v. US Dept. of Justice, 48 F. Supp. 2d 22 (D.D.C. 1999); Fedin Brothers Co. Ltd. v. Sava, 724 F. Supp. 1103
(E.D.N.Y. 1989). Moreover, the AAO is not required to approve applications or petitions where eligibility
has not been defonstrated, merely because of prior approvals that may have been erroneous. See, e.g. Matter
of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest
that USCIS or any agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v.
Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988).

Finally, the AAO's authority over the service cent_érs is comparable to thé relationship between a court of
appeals and a district court. Even if a service center director had approved the nonimmigrant petitions on
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behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service
~ center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), affd, 248 F.3d 1139 (5th Cir.
2001), cert. denied, 122 S.Ct. 51 (2001). In fact, if the previous nonimmigrant petitions were approved based
on the same unsupported assertions that are contained in the current record, the approvals would constitute
material and gross error on the part of the director and could potentially be revoked if it were determined that
the petitioner was ineligible for the immigration beénefit at the time of filing. See 8 C.ER. § 214.2(1)(9). As
discussed above;, the petitioner has not provided sufficient evidence to establish that the beneficiary would
primarily perform tasks within a qualifying managertal or executive capacity given the nature of the
petitioner’s business, the petitioner’s personnel structure at the time of filing, or the description of the
beneficiary’s proposed position with the U.S. entity. Therefore, in light of these s1gmflcant evidentiary
_ deficiencies, the instant petition does not warrant approval and must be denied.

IV. Beyond the Director’s De_e_isi,on

Additionally, while not previonsly addressed in the director’s decision, the evidence of record does not
establish that the petitioner has a qualifying relationship with the beneficiary's foreign employer.

The regulation. at 8 C.F.R. § 204.50)(3)(i)(C) requires the petitioner to establish that it has a qualifying
relationship with the beneficiary's employer abroad. To establish a "qualifying relationship" under the Act
and the regulations, the petitioner must show that the beneficiary's foreign employer and the proposed U.S.
employer are the same employer (i.e. a U.S. entity with a foreign office) or related as a "parent and
subsidiary” or as "affiliates." See generally § 203(b)(1)(C) of the Act, 8 U.S.C. § 1153(b)(1)(C); see also
8 C.F.R. § 204.5(j)(2)-(providing definitions of the tetms "affiliate” and "subsidiary").

!

The regulation at 8 C.F.R. § 204.5(j)(2) states in pertinent part:
Affiliate means:

| (A) One of two subsidiaries both of which are owned and controlled by the same parent or
individual; )

(B) One of two legal entities owned and controlled by the same group of individuals, each -
individual owning and controllmg approximately the same share or proportion of each
entity;

% k 3k
Subsidiary means a firm, corporation, of other legal entity of which a.parent owns, directly or
~ indirectly, more than half of the entity and controls the entity; or owns, directly or indirectly,
half of the entity and controls the entity; Or OWnSs; di’r'ectl'y or indirectly, 50 percent of a 50-50

mdrrectly, less than half ofr the entlty, but in fact controls the entity.
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The regulation and case law confirm that ownership and control are the factors that must be examined in
determining whether a qualifying relationship exists between the United States and foreign entities for
purposes of this visa classificatioﬁ. Maitter of Church Scientology International, 19 1&N Dec. 593; see also
Matter of Siemens Medical Systems, Inc., 19 1&N Dec. 362 (Assoc. Comm. 1986); Matter of Hughes, 18 I&N
Dec. 289 (Comm. 1982). In the context of this visa petition, ownership refers to the direct or indirect _l'cga_l
right of po‘sée‘ssion of the assets of an entity with full power and authority to control; control means the direct
~or indirect legal right and authority to direct the establishment, management, and operations of an entity.
Matter of Church Scientology International, 19 1&N Dec. at 595. Control may be "de jure" by. reason of

ownership of 51 percent of the outstanding stocks of an entlty or it may be "de facto” by réason of control of

the voting shares through partial ownetship and possessmn of proxy votes. Matter of Hughes 18 I&N Dec.
289.

- The petitionér indicates that it is a subsidiary of the beneficiary's former
employer in India. The petitioner stated that the foreign entity owns 500 of its 1,000 authorized shares, while |
the beneficiary owns the remaining 500 shares. In support of this claim, the petitioner submitted a copy of its -

stock certificate no. 1 issuing 500 shares to the foreign employer and certificate no. 2 issuing 500 shares to the
petitioner. Both stock certificates were issued in July 2009. : v '

However, the petitioner also submitted a copy of its 2011 IRS Form 1120, U.S. Corﬁoratipn Income Tax
Return, in which it indi'catéd at Schedule K that it has one share'holder and is not owned by a foreign 'person or

owh_s 100% of the stock of the pctltloncr stock ThlS_ mformatlon undermmes the petltloner S cl,a_t_;m t_hat_ itisa -

subsidiary of the foreign entity. Moreover, as the petitioner expressly stated that the beneficiary has no
ownership interest in the foreign entity, the information provided on the tax return suggests that the two
" companies have no common ownership, and therefore, no qualifying relationship. It is incumbent upon the
petitioner to resolve any inconsistencies in the record by indeépendeéiit objective evidence. Any attempt; to
explain or reconcile such inconsistencies will niot suffice uiless the petitioner submits competent objective
evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). /

~ Fusther even if the petitioner had not 1ntroduced this inconsistency into the record, the petmoner the

, petmoner states that the foreign entlty owns only a- 50% interest in the U.S. company. Based on the
petitioner's failure to establish that the forelgn entity has either de jure or de facto control over the petitioner,
the peétitioner did not ‘adequately support its claim that it is a qualifying subsidiary of the foreign entity.
Additionally, the petitioner and the foreign entity do not share a sufficient degree of common 6wnership and
thus do not meet-the criteria discussed in the regulatory definition of the term "affiliate."

The definition of the term “subsidiary” expressly states that an entity meets the regulatory criteria under a
specific set of circumstances. In the absence of majority ownership, which would give the claimed parent
entity de jure control over the suhsidiary, the petitioner must establish that the foreign entity, i.e., the claimed
parent, has de facto control over the petitioner or that the petitioner is the result of a 50-50 joint venture
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between the foreign entity and one other entity such that the two entities that are part of the joint venture have
equal control and veto power over the subsidiary.! The facts in the matter at liand do not show that the
petitioner meets any of these listed criteria. The record ‘contains no evidence that the foreign entity has either
de jure or de facto ‘control over the petitioner. Additionally, while the petitioner indicates that the foreign
“entity and the benef1c1ary have a 50-50 ownership interest in the petitioner, simply establlshmg such shared

ownership does not amount to a joint venture, as the record lacks any evidence to indicate the- existence of a
. joint venture agreement between the co-owners. As indicated above, going on record without supporting:

documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings.
- Mater of Soffici, 22 1&N Dec. at 165.

While the AAO acknowledges the. absence of a discussion regarding the qualifying relationship in the
director’s decision dated August 30, 2013, it is noted that an application or petition that fails to comply with
the technical requirements of the law may be denied by the AAO even if the Service Center does not identify-
all of the grounds for denial in the initial decision. See Spencer Enterprisés, Inc. v. United States, 229 F.
Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d
143, 145 (3d Cir. 2004)(noting that the AAO reviews appeals on a de novo basis). Therefore, based on the
additional ground of ineligibility discussed above, this petition cannot be approved.

Iv. Con",clusiOnv
‘The appeal will be dismissed fori the ebo’ve‘ stated reaso'ns with each considered as an independent and
alternate basis for the decision. In visa pet1t10n proceedings, it is the petitioner's burden to establish eligibility
for the 1mm1grat10n benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otzende, 26 1&N Dec.
127, 128 (BIA 2013). Here that burden has not been met

ORDER: | The appeal is dismissed.

! See 52 Fed. Reg. 5738-01, 5742 (February 26, 1987).




