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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw the director’s
decision and remand the matter for further consideration and entry of a new decision.

The petitioner is a Florida limited liability company operating in the constrvuctio'n engineering services
industry. It seeks to employ the beneficiary in the position of president. Accordingly, the petitioner
endeavors to classify the beneficiary as an employment-based immigrant pursuant to section 203(b)(1)(C) of
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(C), as a multinational executive or
manager.

The director denied the petition based on a finding that the petitioner failed to establish that the pelilionér has
a qualifying relationship with the beneficiary's foreign employer.

On appeal, counsel has provided a comprehensive appellate brief along with documentary evidence. Upon
reviewing the record in its entirety and considering the supplemental submissions on appeal, the AAO finds
that the petitioner has submitted sufficient evidence to overcome the director’s adverse decision.
Accordingly, the director's decision dated October 31, 2011 will be withdrawn.

Notwithstanding . this favorable conclusion, the AAO finds that the record lacks sufficient evidence to
establish that the petitioner was able to employ the beneficiary in a qualifying managerial or executive
position at the time the Form I-140 was filed.

Section 203(b) of the Act states in pertinent part:
(1) Priority Workers. -- Visas shall first be made. available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

% * *

(C) Certain Multinational Executives and Managers. -- An alien is described
in this subparagraph if the alien, in the 3 years preceding the time of the
alien's application for classification and admission into the United States
under this subparagraph, has been employed for at least | ‘year by a firm or
corporation or other legal entity or an affiliate or subsidiary thereof and who
seeks to enter the United States in order to continue to render services to the
same employer or to a subsidiary or affiliate thereof in a capacity that is
managerial or executive.

The language of the statute is specific in limiting this provision to only those executives and managers who
have previously worked for a firm, corporation or other legal entity, or an affiliate or subsidiary of that entity,
and who are coming to the United States to work for the saime entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form 1-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
classification. The prospective employer in the United States must furnish a job offer in the form of a
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statement which indicates that the alien is to be employed in the United States in a managerial or. €xecutive
capacity. Such a statement must clearly describe the duties to be performed by the alien.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner's description of the job duties. See 8 C.F.R. § 204.5()(5). The AAO also finds that is appropriate
and even necessary to consider this information in light of the petitioner's organizational hierarchy, the
beneficiary's position therein, and the petitioner's overall ability to relieve the beneficiary from having to
primarily perform the daily operational tasks.

In the present matter, the job description that is contained within the petitioner’s supporting statement dated
May 10, 2010 indicates that a significant portion of the beneficiary’s time would be allocated to non-
qualifying tasks, such as meeting with banking institutions to negotiate credit lines and terms, communicaling
with customs brokers and freight forwarders, and overseeing office set-up. Other portions of the job
description, such as interviewing personnel to fill managerial; administrative, and support positions, and
hiring computer firms to set up and oversee the company’s website, indicate that the petitioner may have only
been in its beginning phase of operation and thus raise questions regarding the petitioner's ability to support
the beneficiary in a qualifying managerial or executive capacity as of the filing date.

Therefore, while the AAO will withdraw the director's decision, the record as presently constituted does not
warrant an approval of the petition. Accordingly, the case will be remanded for a new decision, which shall
take proper notice of the issues discussed above. The director may issue a request for additional evidence in
order to allow the petitioner to address the relevant factors that pertain to its eligibility for the immigration
benefit sought. o '

ORDER: The decision of the director dated October 31, 2011 is wi’thdrawn. The matter is
remanded for further action and consideration consistent with the above discussion
and entry of a new decision, which, if adverse, shall be certified to the AAO for
review. ' '



