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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office (AAOQ) in your case.

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form [-290B)
within 33 days of the date of this decision. Please review the Form I-290B instructions at
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements.
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO.
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Chief, Administrative Appeals Office
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DISCUSSION: The Director, Texas Service Center (director), denied the employment-based
immigrant visa petition. The petitioner filed a motion to reopen or reconsider that decision, which
was granted and the original decision affirmed. The subsequent appeal was dismissed by the
Administrative Appeals Office (AAO). The petitioner filed an appeal of that decision, which was
rejected by the AAO. The petitioner then filed a motion to reopen and reconsider, which was
granted by the AAO and the previous decision affirmed, with the petition remaining denied.
Counsel to the petitioner filed a motion to reconsider the AAQO's decision in accordance with 8
CFR. § 103.5. The motion will be dismissed pursuant to 8 C.F.R. §§ 103.5(a)(1)(i),
103.5(a)(1)(1ii)(C), 103.5(a)(3), and 103.5(a)(4).

United States Citizenship and Immigration Services (USCIS) regulations require that motions to
reconsider be filed within 30 days of the underlying decision. 8 C.F.R. § 103.5(a)(1)(i). Similarly,
USCIS regulations require that motions to reopen be filed within 30 days of the underlying decision,
except that failure to timely file a motion to reopen may be excused in the discretion of USCIS
where it is demonstrated that the delay was reasonable and was beyond the affected party's control.
Id. In this matter, the motion was filed on October 29, 2013, 53 days after the AAO's September 6,
2013 decision. The record indicates that the AAO's decision was mailed to the petitioner at its
business address.’ 8 C.F.R. § 103.5(a)(4) provides that a motion that does not meet applicable
requirements shall be dismissed. As the record does not establish that the failure to file the motion
within 30 days of the decision was reasonable and beyond the affected party's control, the motion is
untimely and must be dismissed for that reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992) (citing INS v. Abudu, 485 U.S. 94 (1988)).

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). The petitioner has not sustained that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the
director and the AAO will not be disturbed.

ORDER: The motion is dismissed.

' The petitioner was self represented at the time when the previous motions to reopen and reconsider
were filed. Current counsel of record entered his appearance with a G-28, Notice of Entry of
Appearance as Attorney or Accredited Representative, signed October 16, 2013, and submitted with
the instant motions.



