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The Petitioner, a Georgia corporation that operates a restaurant, seeks to employ the beneficiary in the 
United States as its chief executive officer. Accordingly, the petitioner endeavors to classifY the 
beneficiary as an employment-based immigrant pursuant to section 203(b )(1 )(C) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § 1153(b)(l)(C), as a multinational executive or manager. The 
Director, Texas Service Center, denied the petition. The matter is now before us on appeal. The 
appeal will be dismissed. 

I. THELAW 

Section 203(b) of the Act states in pertinent part: 

(1) Priority Workers. -- Visas shall first be made available ... to qualified immigrants 
who are aliens described in any of the following subparagraphs (A) through (C): 

* * * 

(C) Certain Multinational Executives and Managers. -- An alien is 
described in this subparagraph if the alien, in the 3 years preceding the 
time of the alien's application for classification and admission into the 
United States under this subparagraph, has been employed for at least 
1 year by a firm or corporation or other legal entity or an affiliate or 
subsidiary thereof and who seeks to enter the United States in order to 
continue to render services to the same employer or to a subsidiary or 
affiliate thereof in a capacity that is managerial or executive. 

The language of the statute is specific in limiting this provision to only those executives and 
managers who have previously worked for a firm, corporation or other legal entity, or an affiliate or 
subsidiary of that entity, and who are coming to the United States to work for the same entity, or its 
affiliate or subsidiary. 
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A United States employer may file a petition on Form I-140 for classification of an alien under 
section 203(b )(1 )(C) of the Act as a multinational executive or manager. No labor certification is 
required for this classification. The prospective employer in the United States must furnish a job 
offer in the form of a statement which indicates that the alien is to be employed in the United States 
in a managerial or executive capacity. Such a statement must clearly describe the duties to be 
performed by the alien. 

Section 101(a)(44)(A) ofthe Act, 8 U.S.C. § 1101(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the 
employee primarily--

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has 
the authority to hire and fire or recommend those as well as other 
personnel actions (such as promotion and leave authorization), or if no 
other employee is directly supervised, functions at a senior level 
within the organizational hierarchy or with respect to the function 
managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or 
function for which the employee has authority. A first-line supervisor 
is not considered to be acting in a managerial capacity merely by 
virtue of the supervisor's supervisory duties unless the employees 
supervised are professional. 

Section 101(a)(44)(B) ofthe Act, 8 U.S.C. § 1101(a)(44)(B), provides: 

The term "executive capacity" means an assignment within an organization in which the 
employee primarily--

(i) directs the management of the organization or a major component or 
function of the organization; 

(ii) establishes the goals and policies of the organization, component, or 
function; 

(iii) exercises wide latitude in discretionary decision-making; and 
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(iv) receives only general superv1s10n or direction from higher level 
executives, the board of directors, or stockholders of the organization. 

In addition, the regulation at 8 C.F.R. § 204.5(g)(2) states, in pertinent part, the following: 

Ability o.f prospective employer to pay wage. Any petition filed by or for an employment
based immigrant which requires an offer of employment must be accompanied by 
evidence that the prospective United States employer has the ability to pay the proffered 
wage. The petitioner must demonstrate this ability at the time the priority date is 
established and continuing until the beneficiary obtains lawful permanent residence. 
Evidence of this ability shall be in the form of copies of annual reports, federal tax returns, 
or audited financial statements. 

II. EVIDENTIARY STANDARD 

As a preliminary matter, and in light of the Petitioner's references to the requirement that we apply 
the "preponderance of the evidence" standard, we affirm that, in the exercise of our appellate review 
in this matter, we follow the preponderance of the evidence standard as specified in the controlling 
precedent decision, Matter ofChawathe, 25 I&N Dec. 369, 375-376 (AAO 2010). In pertinent part, 
that decision states the following: 

Except where a different standard is specified by law, a petitioner or applicant 
in administrative immigration proceedings must prove by a preponderance of 
evidence that he or she is eligible for the benefit sought. 

The "preponderance of the evidence" of "truth" is made based on the factual 
circumstances of each individual case. 

Thus, in adjudicating the application pursuant to the preponderance of the 
evidence standard, the director must examine each piece of evidence for relevance, 
probative value, and credibility, both individually and within the context of the 
totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the petitioner submits 
relevant, probative, and credible evidence that leads the director to believe that the 
claim is "more likely than not" or "probably" true, the applicant or petitioner has 
satisfied the standard of proof. See INS v. Cardoza-Foncesca, 480 U.S. 421, 431 
(1987) (discussing "more likely than not" as a greater than 50% chance of an 
occurrence taking place). If the director can articulate a material doubt, it is 
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!d. 

appropriate for the director to either request additional evidence or, if that doubt leads 
the director to believe that the claim is probably not true, deny the application or 
petition. 

We conduct appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). In doing so, we apply the preponderance of the evidence standard as outlined in Matter of 
Chawathe. Upon our review of the present matter pursuant to that standard, however, we find that 
the evidence in the record of proceeding does not support the Petitioner's contentions that the 
evidence of record establishes eligibility for the benefit sought. 

III. FACTS AND PROCEDURAL HISTORY 

The Petitioner filed the Form I-140, Immigrant Petition for Alien Worker, on March 8, 2010. The 
Petitioner submitted various business and corporate documents as well as a supporting statement, 
dated January 11, 2010, addressing its eligibility. The Petitioner also provided organizational charts, 
depicting the staffing and organizational structures of the U.S. and foreign employers. 

On August 16, 2010, the Director issued a notice of intent to deny (NOID), informing the Petitioner 
of various evidentiary deficiencies that may preclude approval of the petition. The Director 
addressed the following four issues: The Beneficiary's managerial or executive capacity during his 
employment abroad; the Beneficiary's managerial or executive capacity in his proposed employment 
with the U.S. entity; the Petitioner's ability to pay the beneficiary's proffered wage; and the 
employer-employee relationship between the Petitioner and the Beneficiary. With regard to the 
Beneficiary's employment abroad, the Director asked the Petitioner to provide a percentage 
breakdown of the actual duties the Beneficiary performed during his employment abroad. The 
Director found that the job description originally provided with regard to the Beneficiary's proposed 
position lacked sufficient detail about the work the Beneficiary would actually perform on a daily 
basis. The Director pointed to a discrepancy between the Form I-140 and the Petitioner's 
organizational chart, instructing the Petitioner to disclose the number of employees it had at the time 
of filing, describe the job duties performed by each employee, and submit evidence of wages paid. 
Next, the Director informed the Petitioner that the evidence submitted, i.e., quarterly tax returns for 
the first three quarters in 2009, was insufficient to establish its ability to pay and instructed the 
Petitioner to submit annual reports, federal tax returns, or audited financial statements to establish its 
ability to pay as of the date the Form I-140 was filed. Lastly, the Director questioned whether the 
Petitioner and the Beneficiary have an employer-employee relationship based on the Beneficiary's 
ownership of the Petitioning entity. 

In response, the Petitioner provided several statements addressing the issues pointed out in the 
NOID. 

After reviewing the contents of the Petitioner's response to the NOID, the Director determined that 
the Petitioner did not overcome the adverse findings cited in the NOID with regard to the issues 
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listed above. Therefore the Director issued a notice, dated January 3, 2011, denying the petition 
based on the following four grounds of ineligibility: The Beneficiary was not employed abroad in a 
qualifying managerial or executive capacity; the Beneficiary would not be employed in the United 
States in a qualifying managerial or executive capacity; the Petitioner does not have the ability to 
pay the Beneficiary's proffered wage commencing on the date the Form I-140 was filed; and the 
Petitioner and the Beneficiary do not have an employer-employee relationship. 

The Petitioner now files an appeal contesting the director's decision. In support of the appeal, the 
Petitioner submits a supporting statement and Exhibits A-D, whose contents include statements 
pertaining to the Beneficiary's former and proposed employment as well as information pertaining to 
a line of credit made available to the Petitioner. 

Based on our own comprehensive review of the record and for the reasons provided in our 
discussion below, we find that the Petitioner has not provided sufficient evidence to overcome the 
grounds for denial. 1 

IV. THE ISSUES ON APPEAL 

A. Managerial or Executive Employment in the United States 

The first issue to be addressed in this decision is whether the Petitioner submitted sufficient evidence 
to establish that the U.S. entity would employ the Beneficiary in a qualifying managerial or 
executive capacity. The Petitioner claims to operate an Indian food restaurant in 
Georgia. 

In general, when examining the executive or managerial capacity of a given position, we review the 
totality of the record, starting first with the description of the Beneficiary's proposed job duties. 
Published case law has determined that the duties themselves will reveal the true nature of the 
beneficiary's employment. Fedin Bros. Co., Ltd v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), 
affd, 905 F.2d 41 (2d. Cir. 1990). We then consider the Beneficiary's job description in the context 
of the Petitioner's organizational structure, job duties assigned to the Petitioner's support staff, and 
any other relevant factors that may contribute to a comprehensive understanding of the Beneficiary's 
proposed daily tasks and his prospective role with the U.S. entity. 

Turning to the Beneficiary's job description, we find that the Petitioner did not provide sufficient 
information to establish that the primary portion of the Beneficiary's time would be allocated to tasks 
within a qualifying managerial or executive capacity. Namely, the September 9, 2010 NOID 
response statement vaguely indicated that 55% of the beneficiary's time would be allocated to 
managing "support teams by guiding them through business and analysis, planning, [and] 
evaluation." In the same paragraph, the Petitioner also stated that the Beneficiary would be 

1 While we have considered all evidence that has been submitted into the record, we will specifically reference only 
those submissions that are relevant to the above listed grounds for denial. 
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responsible for "Organizing, directing and reviewing the work performed by assigned personnel on a 
wide variety of complex, highly technical problems" as well as "implementing and monitoring 
adherence to department operational guidelines[.]" 

We find that the above information is not applicable within the scope of the Petitioner's restaurant 
business. First, we note that the Petitioner does not identify which of its restaurant staff comprises 
the "support teams," nor does the Petitioner provide any specific information as to what these teams 
would be analyzing, planning, or evaluating. Second, the Petitioner does not specify which 
"assigned personnel" would perform the work the Beneficiary would organize, direct, or review. 
Lastly, the Petitioner claimed that the "assigned personnel" would be working with "a wide variety 
of complex, highly technical problems." However, based on information provided in the Petitioner's 
organizational chart, the restaurant is comprised of two waiters, whom the restaurant manager 
oversees; one administrative manager; and one executive chef, who oversees the work of an assistant 
chef, a sous chef, and two assistants. The Petitioner provided no explanation or clarification as to 
the "complex" or "highly technical problems" that have arisen or would arise within the context of 
the restaurant business it currently owns and operates. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter ofSo.ffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter ofTreasure 
Craft ofCal(fornia, 14 I&N Dec. 190 (Reg. Comm'r 1972)). 

Next, we find that the Petitioner did not adequately resolve an inconsistency the Director described 
in the denial, where he pointed out that the Petitioner claimed a total of five employees in its Form I-
140, while listing ten employees in its organizational chart. Despite specific instructions in the 
NOID, where the Director asked the Petitioner to provide evidence of wages paid to the staff at the 
time of filing, the Petitioner did not comply with the request. Instead, the Petitioner offered an 
explanation, claiming that its response to Part 5, Item No. 2 of the Form I-140 did not take into 
account contract laborers, which allegedly comprised half of its workforce at the time of filing. We 
note that failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. 8 C.P.R.§ 103.2(b)(14). 

In the present matter, the Petitioner provided no supporting evidence identifying which workers were 
contractual or the wages those workers were paid at the time of filing. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits 
competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-
92 (BIA 1988). Here, the Petitioner does not provide independent objective evidence to resolve the 
considerable inconsistency described herein. Furthermore, a review of the Petitioner's 2010 first 
quarterly tax return, which includes the month during which the instant Form I-140 was filed, shows 
that the Petitioner claimed a total of only three employees during that entire quarter. This 
information not only conflicts with the claims made in the Petitioner's organizational chart, but is 
also inconsistent with the Form I-140. While the Petitioner's statement on appeal refers to the 
support staff position descriptions that were provided in response to the NOID, we weigh and assess 
the reliability of this information in light of the inconsistencies in the record as to the actual number 
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of workers the petitioner had at the time of filing. In other words, regardless of whether the 
petitioner directly employed the workers or whether it retained certain workers on a contract basis, 
our determination of whom the petitioner employed and the services they provided will be based on 
the supporting evidence. If U.S. Citizenship and Immigration Services (USCIS) finds reason to 
believe that an assertion of fact stated in the petition is not true, USCIS may reject that assertion. 
Section 204(b) of the Act, 8 U.S.C. § 1154(b); see also Anetekhai v. INS, 876 F.2d 1218, 1220 (5th 
Cir.1989); Lu-Ann Bakery Shop, Inc. v. Nelson, 705 F. Supp. 7, 10 (D.D.C.1988); Systronics Corp. v. 
INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). Here, the Petitioner has provided an inconsistent account 
of its support staff and has not provided objective evidence to establish which of its statements is 
reflective of the Petitioner's actual staffing composition at the time of filing. 

Lastly, we note that on appeal the Petitioner refers to the Occupational Outlook Handbook (OOH), 
asserting that the job descriptions the Petitioner provided in its earlier supporting statements are 
analogous to those listed in the OOH, where positions similar to the Beneficiary's proffered position 
are classified as those of an executive. However, the Petitioner's reliance on the general descriptions 
found in the OOH was misplaced, as the OOH provisions do not take into account the statutory and 
regulatory requirements that pertain to the matter at hand. Specifically, the Petitioner in the present 
matter is subject to section 203(b )(1 )(C) of the Act as well as the definitions and provisions found in 
8 C.F.R. § 204.5G). The relevant statutory and regulatory provisions require the petitioner to 
establish that the beneficiary's proposed employment would primarily be in a qualifying managerial 
or executive capacity, both of which are statutorily defined. The regulation at 8 C.F.R. § 204.5(j)(5) 
expressly instructs the petitioner to provide a detailed description of the beneficiary's proposed job 
duties in order to facilitate an accurate understanding of the proposed employment and allow for a 
proper determination as to whether the proposed employment meets statutory and regulatory 
guidelines. Simply claiming that the general guidelines in the OOH were met is not sufficient. 

In light of the various evidentiary deficiencies described above, we find that the Petitioner has not 
provided sufficient evidence to support the claim that the Beneficiary's proposed position in the 
United States would consist primarily of tasks within a qualifying managerial or executive capacity 
and on the basis of this initial finding the instant petition cannot be approved. 

B. Employment Abroad 

Next, we will discuss the Beneficiary's employment abroad in order to determine whether the 
petitioner has provided sufficient evidence to establish that the Beneficiary was employed in a 
qualifying managerial or executive capacity as claimed. 

Similar to our analysis of the Beneficiary's proposed employment with the U.S. entity, we 
commence our analysis by looking to the Beneficiary's description of job duties. Here, the primary 
source of information pertaining to the Beneficiary's employment with the foreign entity comes 
from a statement, dated January 5, 2010, which provides the name of the foreign employer, states the 
Beneficiary's position title and dates of employment, and contains the following job description: 
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His overall responsibility was for expanding the company's product lines, [sic] 
distribution channels. He negotiated and entered into contracts on behalf of the 
company. He entered into contract with suppliers and wholesalers as well as with 
banks. He supervised sales personnel, established new business contracts, negotiated 
with corporate clients and purchasers, and administered new and existing business 
contracts. His job duties included but was [sic] not limited to: Examination of 
performance requirements, delivery schedules, and estimation of costs of materials 
and production as well as ensuring completeness and accuracy, preparing bids, test 
and prepares [sic] progress reports, reviews [sic] for conformity to contract 
requirements, plans [sic] and directs [sic] sales programs, to promote [sic] new 
markets, and improve [sic] fast and efficient customer service. He also had authority 
of hiring, firing and promoting employees. 

We note that the above job description indicates that the Beneficiary's position called for the 
performance of both qualifying and non-qualifying tasks. While no beneficiary is required to 
allocate 100% of his time to managerial- or executive-level tasks, the Petitioner must establish that 
the non-qualifying tasks the Beneficiary performed were only incidental to the position in question. 
An employee who "primarily" performs the tasks necessary to produce a product or to provide 
services is not considered to be "primarily" employed in a managerial or executive capacity. See 
sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily" perform the enumerated 
managerial or executive duties); see also Matter of Church Scientology International, 19 I&N Dec. 
593, 604 (Comm. 1988). In an effort to make the necessary determination regarding the percentage 
of time the Beneficiary allocated to tasks within a qualifying managerial or executive capacity, the 
Director expressly instructed the Petitioner to respond to the NOID with a job description that 
included time allocations to each of the Beneficiary's former job duties. After fully reviewing the 
record in its entirety, we found that the Petitioner did not include the requested percentage 
breakdown in the statement containing the Beneficiary's job duties abroad. Again, we note that 
failure to submit requested evidence that precludes a material line of inquiry shall be grounds for 
denying the petition. 8 C.F.R. § 103.2(b)(14). 

We also agree with Director in his finding that the job description provided was overly broad and 
thus did not convey a meaningful understanding of the specific tasks the beneficiary carried out on a 
day-to-day basis. Specifics are clearly an important indication of whether a beneficiary's duties are 
primarily executive or managerial in nature, otherwise meeting the definitions would simply be a 
matter of reiterating the regulations. Fe din Bros. Co., Ltd. v. Sava, 724 F. Supp. at 1108. Given the 
express requirements the Director included in the NOID and the specific nature of his proposed 
adverse findings, we find that the Petitioner had adequate notice of the deficiencies in the submitted 
job description. In light of the insufficient information contained in the statement regarding the 
Beneficiary's employment abroad, we are unable to conclude that the Beneficiary was employed 
abroad in a qualifying managerial or executive capacity and on the basis of this second ground of 
ineligibility the instant petition cannot be approved. 
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C. Ability to Pay 

The third issue to be addressed in this decision is whether the Petitioner provided sufficient evidence 
to establish its ability to pay the Beneficiary's proffered wage. As indicated at 8 C.F.R. 
§ 204.5(g)(2), the Petition has the burden of establishing its ability to pay commencing with the date 
it files the Form 1-140. The Director properly informed the Petitioner of this burden on the third 
page of the NOID, finding that the Petitioner's 2009 quarterly tax returns were insufficient to meet 
the burden as these documents did not address the relevant time period and they were not included in 
the list of acceptable documents that could be used to establish the ability to pay. The Director 
expressly stated that in order to establish the ability to pay, the Petitioner must provide copies of its 
annual reports, federal tax returns, or audited financial statements for the relevant time period in 
question. In the present matter, the Petitioner responded to the NOID by providing its 2008 and 
2009 tax returns. 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that it employed and paid the beneficiary the full proffered wage from the priority date. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River St. Donuts, LLC v. Napolitano, 558 F.3d 111, 118 (1st Cir. 2009); Taco Especial v. 
Napolitano, 696 F. Supp. 2d 873, 880 (E.D. Mich. 2010), aff'd, No. 10-1517 (6th Cir. Nov. 10, 
2011). Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent. Elatos Rest. Corp. v. Sava, 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Haw. Ltd. v. Feldman, 736 F.2d 
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532, 537 (N.D. Tex. 
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080, 1084 (S.D.N.Y. 1985); Ubeda v. Palmer, 
539 F. Supp. 647, 650 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). Reliance on the 
petitioner's gross sales and profits and wage expense is misplaced. Showing that the petitioner's 
gross sales and profits exceeded the proffered wage is insufficient. Similarly, showing that the 
petitioner paid wages in excess of the proffered wage is insufficient. 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that the Service should have considered income before 
expenses were paid rather than net income. See Taco Especial v. Napolitano, 696 F. Supp. 2d at 881 
(gross profits overstate an employer's ability to pay because it ignores other necessary expenses). 

With respect to depreciation, the court in River Street Donuts noted: 
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The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River St. Donuts, 558 F.3d at 118. "[USCIS] and judicial precedent support the use of tax returns 
and the net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these 
figures should be revised by the court by adding back depreciation is without support." Chi-Feng 
Chang, 719 F. Supp. at 537 (emphasis added). 

For a C corporation, USCIS considers net income to be the figure shown on Line 28 of the IRS Form 
1120, U.S. Corporation Income Tax Return. The record before the director closed on September 20, 
2010 with the receipt by the director of the petitioner's submissions in response to the director's 
request for evidence. As of that date, the petitioner's 2010 federal income tax return was not yet 
due. Therefore, the petitioner's income tax return for 2009 is the most recent return available. The 
petitioner's tax returns demonstrate its net income for 2009, as shown in the table below. 

• In 2009, the Form 1120 stated net income of $18,7 45. 

Therefore, the petitioner did not have sufficient net income to pay the proffered wage. 

If the net income the petitioner demonstrates it had available during that period, if any, added to the 
wages paid to the beneficiary during the period, if any, do not equal the amount of the proffered 
wage or more, USCIS will review the petitioner's net current assets. Net current assets are the 
difference between the petitioner's current assets and current liabilities. 2 A corporation's year-end 

2 Current assets consist of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. Current liabilities are obligations payable (in most cases) within one year, such 
accounts payable, short-term notes payable, and accrued expenses (such as taxes and salaries). Joel G. Siegel & Jae K. 
Shim, Dictionary of Accounting Terms 118 (3d ed., Barron's Educ. Series 2000). 
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current assets are shown on Schedule L, lines 1 through 6 and include cash-on-hand. Its year-end 
current liabilities are shown on lines 16 through 18. If the total of a corporation's end-of-year net 
current assets and the wages paid to the beneficiary (if any) are equal to or greater than the proffered 
wage, the petitioner is expected to be able to pay the proffered wage using those net current assets. 
The petitioner's tax returns demonstrate its end-of-year net current assets for 2009, as shown in the 
table below. 

• In 2009, the Form 1120 stated net current assets of$12,580. 

Therefore, the petitioner did not have sufficient net current assets to pay the proffered wage. 

Therefore, from the date the petition was accepted for processing, the petitioner had not established 
that it had the continuing ability to pay the beneficiary the proffered wage as of the priority date 
through an examination of wages paid to the beneficiary, or its net income or net current assets. 

On appeal, the Petitioner asserts that we should consider its gross income for 2009, and that the 
Director erred in calculating its assets and liabilities. For the reasons discussed above, the 
Petitioner's assertions are misplaced. The Petitioner also asks us to review supporting Exhibit E, 
which consists of a December 15, 2009 letter from the Beneficiary's foreign employer, stating that 
the Petitioner has an available line of credit in the amount of $38,000. This document is insufficient 
for two reasons. First, it is not among the documents that are expressly permitted by 8 C.F.R. 
§ 204.5(g)(2) as an acceptable means of establishing the Petitioner's ability to pay. Second, since a 
line of credit is a "commitment to loan" and not an existent loan, the petitioner has not established 
that the unused funds from the line of credit are available at the time of filing the petition. A 
petitioner must establish eligibility at the time of filing; a petition cannot be approved at a future date 
after the petitioner becomes eligible under a new set of facts. See Matter of Katigbak, 14 I&N Dec. 
45, 49 (Comm'r 1971). Moreover, the petitioner's existent loans will be reflected in the balance 
sheet provided in the tax return or audited financial statement and will be fully considered in the 
evaluation of the petitioner's net current assets. Comparable to the limit on a credit card, the line of 
credit cannot be treated as cash or as a cash asset. However, if the petitioner wishes to rely on a line 
of credit as evidence of ability to pay, the petitioner must submit documentary evidence, such as a 
detailed business plan and audited cash flow statements, to demonstrate that the line of credit will 
augment and not weaken its overall financial position. Finally, USCIS will give less weight to loans 
and debt as a means of paying salary since the debts will increase the petitioner's liabilities and will 
not improve its overall financial position. Although lines of credit and debt are an integral part of 
any business operation, users must evaluate the overall financial position of a petitioner to 
determine whether the employer is making a realistic job offer and has the overall financial ability to 
satisfY the proffered wage. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg'l Comm'r 
1977). 

The Petitioner's assertions on appeal cannot be concluded to outweigh the evidence presented in the 
tax returns as submitted by the petitioner that demonstrates that the petitioner could not pay the 
proffered wage from the priority date. 
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USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Sonegawa, 12 I&N Dec. at 614-15. The 
petitioning entity in Sonegawa had been in business for over 11 years and routinely earned a gross 
annual income of about $100,000. During the year in which the petition was filed in that case, the 
petitioner changed business locations and paid rent on both the old and new locations for five 
months. There were large moving costs and also a period of time when the petitioner was unable to 
do regular business. The Regional Commissioner determined that the petitioner's prospects for a 
resumption of successful business operations were well established. The petitioner was a fashion 
designer whose work had been featured in Time and Look magazines. Her clients included Miss 
Universe, movie actresses, and society matrons. The petitioner's clients had been included in the 
lists of the best-dressed California women. The petitioner lectured on fashion design at design and 
fashion shows throughout the United States and at colleges and universities in California. The 
Regional Commissioner's determination in Sonegawa was based in part on the petitioner's sound 
business reputation and outstanding reputation as a couturiere. As in Sonegawa, USCIS may, at its 
discretion, consider evidence relevant to the petitioner's financial ability that falls outside of a 
petitioner's net income and net current assets. USCIS may consider such factors as the number of 
years the petitioner has been doing business, the established historical growth of the petitioner's 
business, the overall number of employees, the occurrence of any uncharacteristic business 
expenditures or losses, the petitioner's reputation within its industry, whether the beneficiary is 
replacing a former employee or an outsourced service, or any other evidence that USCIS deems 
relevant to the petitioner's ability to pay the proffered wage. 

In the instant case, the Petitioner had been in business for just over two years at the time of filing. In 
2008, the first year the Petitioner operated its restaurant, the Petitioner claimed $53,405 in gross 
receipts, $3,000 in officer compensation, and $4,617 in salaries and wages paid on its IRS Tax Form 
1120. In 2009, the Petitioner claimed $309,801 in gross receipts, $27,000 in officer compensation, 
and $34,014 in salaries and wages paid on its IRS Tax Form 2009. Aside from the line of credit 
presented by the Petitioner on appeal and discussed above, the Petitioner has not presented evidence 
relevant to the petitioner's financial ability that falls outside consideration of a petitioner's net 
income and net current assets. Thus, assessing the totality of the circumstances in this individual 
case, it is concluded that the petitioner has not established that it had the continuing ability to pay the 
proffered wage. 

Therefore, in light of the deficiencies listed above, we find that the Petitioner has not overcome the 
director's conclusion on the issue of the ability to pay and on the basis of this third adverse finding 
the instant petition cannot be approved. 

D. Employer-Employee Relationship Between the Petitioner and the Beneficiary 

As the three grounds for dismissal discussed above are dispositive of the petitioner's eligibility for 
the benefit sought in this matter, we will not address and will instead reserve our determination on 
the final issue with regard to whether an employer-employee relationship exists between the 
Petitioner and the Beneficiary. However, we will note for the record that if the petitioner is able to 
overcome the other three grounds for dismissal discussed in this decision, USCIS would need to 
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explore and resolve the issue of whether an employer-employee relationship exists before approving 
the petition. 

E. Prior L-1 Approvals 

It must be noted that many I -140 immigrant petitions are denied after US CIS approves prior 
nonimmigrant I-129 L-1 petitions. See, e.g., Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d 25 
(D.D.C. 2003); IKEA US v. US Dept. of Justice, 48 F. Supp. 2d 22, 23 (D.D.C. 1999); Fedin 
Brothers Co. Ltd. v. Sava, 724 F. Supp. 1103, 1104 (E.D.N.Y. 1989). Examining the consequences 
of an approved petition, there is a significant difference between a nonimmigrant L-1A visa 
classification, which allows an alien to enter the United States temporarily, and an immigrant E-13 
visa petition, which permits an alien to apply for permanent residence in the United States and, if 
granted, ultimately apply for naturalization as a United States citizen. C.f §§ 204 and 214 of the Act, 
8 U.S.C. §§ 1154 and 1184; see also§ 316 ofthe Act, 8 U.S.C. § 1427. USCIS spends less time 
reviewing I-129 nonimmigrant petitions than I-140 immigrant petitions, therefore, some 
nonimmigrant L-1A petitions are simply approved in error. Q Data Consulting, Inc. v. INS, 293 F. 
Supp. 2d at 29-30; see also 8 C.F.R. § 214.2(1)(14)(i)(requiring no supporting documentation to file 
a petition to extend an L-1A petition's validity). 

V. CONCLUSION 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, it is 
the petitioner's burden to establish eligibility for the immigration benefit sought. Section 291 of the 
Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has 
not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter ofF- Inc., ID# 14237 (AAO Oct. 1, 2015) 
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